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PEEFACE  TO  VOLUME  XXXIX. 


At  the  outset  of  our  undertaking  we  reserved  a  discretion 
to  republish  cases  no  longer  of  authority  so  far  as  they 
might  be  deemed  necessary  for  the  understanding  of  the 
decisions  which  superseded  them.  Keppell  v.  Bailey^  at 
p.  264  of  this  volume,  is  such  a  case.  Lord  Brougham 
there  attempted,  in  effect,  to  lay  down  that  a  restrictive 
agreement  as  to  the  use  of  land  entered  into  by  the 
purchaser  of  that  land  with  his  vendor  may  be  disregarded 
by  a  subsequent  purchaser  taking  with  notice  in  any  case 
where  the  burden  of  the  covenant  would  not  run  with  the 
land  at  law.  This  is  not  equity,  and  never  was.  Lord 
Brougham  appears  to  have  misunderstood  the  character 
of  the  equitable  rule.  As  Lord  Cottenham  said  in  Tulk 
v.  Moxhay^  2  Ph.  774,  777 — ^the  case  which  practically 
overruled  Keppell  v.  Bailey^  and  is  the  foundation  of  the 
modem  law — "  the  question  is  not  whether  the  covenant 
runs  with  the  land,  but  whether  a  party  shall  be  permitted 
to  use  the  land  in  a  manner  inconsistent  with  the  contract 
entered  into  by  his  vendor,  and  with  notice  of  which 
he  purchased."  Moreover  it  is  clear,  both  from  Lord 
Cottenham's  observations  on  the  Duke  of  Bedford? 8  case 
(first  reported  as  an  appendix  to  Keppell  v.  Bailey^  p.  288 
below)  and  from  that  case  itself  when  carefully  read,  that 
the  doctrine  elaborately  misapprehended  or  ignored  by 
Lord  Brougham  was  not  new.  The  modem  reader  pent 
within  square  miles  of  bricks  and  mortar  may  sigh  for  the 
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Arcadian  times  mentioned  in  Lord  Eldon's  judgment  in  the 
Duke  of  Bedford* 8  case  (at  p.  293),  when  the  houses  on  the 
east  side  of  Gower  Street  were  rendered  more  valuable  by 
"  a  prospect  of  the  country  extending  to  Islington,"  and 
"  their  inhabitants  could  have  a  refreshing  walk  from  their 
own  homes  through  the  fields  as  far  as  Queen  Square, 
which  was  then  the  northern  extremity  of  that  part  of  the 
metropolis." 

King  v.  Hamlet^  p.  237,  a  case  where  relief  was  refused 
to  an  "  expectant  heir  "  on  the  sufl&cient  ground  that  there 
was  no  fraud  or  oppression  of  any  kind,  affords  another 
example  of  dogmatic  statements  by  Lord  Brougham  which 
later  Chancellors  have  not  followed.  See  per  Lord 
Selborne  in  Earl  of  Aylesford  v.  31orris^  L.  R.  8  Ch. 
484,  491. 

Goss  V.  Lord  Nugent^  p.  392,  is  a  much  quoted  decision 
on  the  Statute  of  Frauds  which  involves  a  principle  of 
wider  importance,  namely,  the  difiference  between  uncondi- 
tional rescission  of  a  contract  and  a  variation  amounting  to 
the  substitution  of  a  new  contract. 

Dixon  V.  Yates^  p.  489,  is  a  well-known  leading  case 
on  what  amounts  to  delivery  of  goods.  Re  Westzinthus^ 
p.  665,  and  Miles  v.  Gorton^  p.  820,  are  other  important 
cases  in  the  law  of  sale.  Gillett  v.  /////,  p.  833,  deals  with 
one  of  the  less  usual  problems  of  the  same  subject. 

Duckett  V.  Williains^  p.  792,  shews  that  in  the  ordinary 
contract  of  life  assurance  the  assured  warrants  the  state- 
ments he  makes  about  '^the  life  "  absolutely,  and  not  only 
to  the  best  of  his  own  knowledge  and  belief. 

A  case  of  peculiar  interest  at  the  present  time  to 
comparative  students  of  jurisdiction  and  procedure  is  Re 
Poey  p.  621,  which  exhibits  the  relation — happily  seldom 
needing  to  be  exemplified — of  military  to  civil  justice  in 
England.     The  actual  point  decided  is  that  a  prohibition 
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cannot  be  granted  when  (the  court-martial  having  dis- 
persed and  its  senteDce  been  executed)  there  is  no  person 
to  whom  the  prohibition  could  be  addressed  and  nothing 
which  it  could  effect.  But  the  subordination  of  military 
to  civil  authority,  in  a  proper  case,  is  assumed  throughout. 
Practically  the  confirmation  and  review  of  the  proceedings 
of  courts-martial  is  in  the  hands  of  the  Judge- Advocate - 
General,  a  judicial  officer  whose  position  is  designedly 
independent  of  any  strictly  military  power,  and  is  now 
judicial  in  the  fullest  sense. 

The  Revised  Reports  are  now  on  the  ground  covered  by 
the  Law  Journal,  a  series  of  reports  which  deals  with  all  the 
superior  Courts,  except  that  House  of  Lords  cases  are  not 
included  in  the  earlier  volumes  now  under  consideration. 
It  is  found,  however,  that,  even  putting  House  of  Lords 
cases  aside,  as  many  as  about  one-third  of  the  cases  repro- 
duced in  this  volume,  in  round  numbers  fifty  out  of  a 
hundred  and  fifty,  are  not  in  the  Law  Journal  reports. 
On  the  whole,  therefore,  the  Revised  Reports  may  claim 
to  contain  not  only  more  but  many  more  cases  of  present 
utility  within  a  given  period  than  can  be  had  in  any  other 
form  short  of  possessing  the  whole  mass  of  concurrent 
publications,  authorized  and  otherwise. 
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IN   THE  HOUSE  OF   LORDS. 

Writ  of  Erbob  fbom  the  Court  of  Exchequer  Chamber 

IN  Ireland. 

CUTHBERT  FETHERSTON'S  LESSEE  v.  THEOBALD        1835. 

FETHERSTON,  Esq.  (1).  Aprt^is^u. 

(3  Clark  &  Finnelly,  67—81 ;  S.  C.  nom.  Jack  v.  Featherston,  9  Bligh        Brougham 

(N.  S.)  237.)  TiNDAL,  ' 

Devise— Estate— Construction.  ^^'  ^' 

Where  by  plain  words,  in  themselves  liable  to  no  doubt,  an  estate  tail  L  ^'  J 
is  g^ven  in  a  will,  it  cannot  be  cut  down  to  a  life  estate,  unless  there  are 
other  words  which  plainly  shew  the  testator  to  have  used  the  former  as 
words  of  purchase,  contrary  to  their  ordinary  sense;  or  unless  in  the 
other  provisions  of  the  will  there  should  be  a  clearly  expressed  intention 
inconsistent  with  the  giving  of  an  estate  tail,  and  which  intention  can 
only  be  fulfilled  by  sacrificing  the  particular  provision,  and  regarding 
the  expressions  as  words  of  purchase :  Held  accordingly,  that  under  a 
devise  to  "W.  F.  and  his  heirs  male,  according  to  their  seniority  and 
their  respectively  attaining  21,  the  elder  son  surviving  of  the  said  W.  F. 
and  the  heirs  male  of  his  body  to  be  preferred  to  the  second  or  younger 
Bon,  and  in  case  of  failure  of  issue  male  of  W.  F.  surviving  him,  or  dying 
without  lawful  issue  male  attaining  21,'  then  over; "  an  estate  tail  was 
devised  to  W.  F. 

This  was  an  action  of  ejectment,  brought  in  the  Court  of 
King's  Bench,  in  Ireland,  upon  a  demise  in  the  name  of  Cuthbert 

(1)  Cited  by  Lord  Magnaqhten      '97,  A.  C.  658 ;  66  L.  J.  Q.  B.  745, 
in   Van  OruUen  v.  Foxwell  (H.  L.)      754,  77  L.  T.  170.— B.  C. 

B.R. — ^VOL.  TXXSX.  1 


2  1836.    H.  L.    8  CL.  &  FIN.  67—69.  [»•»• 

fbthebstom  Fetherston,  to  recover  posseseion  of  lands  in  the  county  of 
Fwmmiarrov.  Westmeath,  to  which  he  claimed  to  be  entitled  as  devisee  under 

the  will  of  John  Fetherston. 

The  cause  was  tried  at  the  Spring  Assizes  for  the  county  of 
Westmeath,  on  the  5th  of  March,  1830,  before  Lord  Chief  Justice 
Bushe,  when  it  was  agreed  to  turn  the  facts  of  the  case  into  a 
special  verdict. 

The  special  verdict  stated*  that  John  Fetherston  was,  at  the 
[  *B8  ]  time  of  his  death,  seised  in  fee  of  certain  lands,  ^mentioned  in 
the  declaration,  and  was  also  seised  as  of  freehold,  for  the  lives 
of  three  persons  still  in  being,  of  certain  other  lands  also  therein 
mentioned,  and  being  so  seised,  he  on  the  26th  of  April,  1827, 
made  his  will,  duly  attested  to  pass  real  estate,  and  thereby  after 
making  other  devises  and  bequests,  he  gave  and  devised  the 
premises  in  the  declaration  mentioned,  with  the  appurtenances, 
in  the  words  following : 

''  I  give,  devise  and  bequeath  to  my  much  respected  kinsman, 
William  Fetherston,  and  his  heirs  male  according  to  their  seniority 
in  age,  and  their  respectively  attaining  the  age  of  21  years,  all 
my  estates  real  and  personal  in  lands,  houses  and  tenements,  not 
hereinbefore  disposed  of,  the  elder  son  surviving  of  the  said 
William  Fetherston  and  the  heirs  male  of  his  body  lawfully 
begotten,  always  to  be  preferred  to  the  second  or  younger  son, 
and  in  case  of  failure  of  issue  male  of  the  said  William,  surviving 
him,  or  their  dying  unmarried  and  without  lawful  issue  male 
attaining  the  age  of  21  years,  then  to  Theobald  Fetherston, 
brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten, 
on  attaining  the  age  of  21  years,  the  elder  to  be  preferred  to  the 
younger,  and  in  case  of  the  death  or  failure  of  issue  male  of  the 
said  Theobald,  lawfully  begotten,  and  their  not  attaining  the  age 
of  21  years,  then  to  my  right  heirs  for  ever." 

William  Fetherston  died  on  the  8rd  of  May,  1829,  leaving 
Cuthbert  Fetherston  his  eldest  son  and  heir-at-law. 

On  the  22nd  of  June,  1829,  John  Fetherston  the  testator  died, 

leaving  said  Cuthbert  Fetherston  and  Theobald  Fetherston  him 

surviving,  and   on   the  1st  of  July,   1829,  the  said  Cuthbert 

Fetherston  demised  the  land  in  question  to  a  nominal  plaintiff. 

[  *69  ]  The  question  raised  upon  the  special  verdict  was,  *whether 
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npon  the  tixie  constmction  of  the  testator's  will  the  devise  to  Fbthbbstok 

William  Fetherston  was  a  devise  to  him  of  an  estate  tail,  or  a  fsthkbotok. 

devise  of  an  estate  for  life  only  to  William  Fetherston,  with 

remainder  in  tail  to  his  eldest  son.    If  the  Court  should  be  of 

the  former  opinion,  then  by  William  Fetherston's  death  in  the 

testator's  lifetime  the  devise  of  the  estate  tail  would  lapse  and 

the  plaintiff  would  take  nothing ;  but  if  the  devise  was  a  devise 

to  William  Fetherston  for  life,  with  the  remainder  to  his  eldest 

son  in   tail,  then  the  estate  of    William   having  lapsed,   the 

remainder  in  tail  to  his  eldest  son  would,  upon  the  death  of  the 

testator,  vest  in  possession  and  entitle  his  eldest  son  (the  now 

plaintiff  in  error)  to  the  possession  of  the  estates  in  question  by 

purchase.     The  Court  of  King's  Bench  thought  that  William 

Fetherston  was  entitled  to  an  estate  tail,  and  that  Court  therefore 

(on  the  9th  February,  1881)  gave  judgment  for  the  defendant. 

That  judgment  was  afterwards  (18th  June,  1882)  affirmed  on 

error  in  the  Court  of  Exchequer  Chamber  in  Ireland.     The 

plaintiff  then  brought  the  present  writ  of  error  to  this  House. 

Lord  Chief  Justice  Tindal  and  others  of  the  Judges  attended 
the  argument. 

Sir  John  Campbell  and  Mr.  Jemmett  for  the  plaintiff  in  error : 

The  true  construction  of  this  devise  is,  that  William  Fetherston 
took  an  estate  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male.  It  is  not  denied  that  the  very  first 
words  of  the  devise,  '*  William  Fetherston  and  his  heirs  male," 
appear  to  carry  an  estate  tail,  but  they  are  so  instantly  followed 
by  words  which  explain  and  qualify  them,  that  no  person  can 
doubt  that  the  devise  to  William  Fetherston  amounted  to  no 
more  than  a  life  estate.  *It  is  clear  that  an  estate  tail,  apparently  [  *70  ] 
given  by  some  words  in  a  will,  may  be  cut  down  by  others  which 
«hew  the  testator  to  have  had  a  different  intention.  Thus, 
"  heirs  male  of  the  body  "  have  been  construed  to  be  words  of 
purchase,  where  it  was  clear  that  such  was  the  intention  of  the 
testator:  Lish  v.  Gray(i),  Lowe  v.  Davie8(2),  Bagshaive  v. 
Spencer  {z),  GoodtiUe  d.  Sweet  v.  Herring  {4).     In  the  present 

(1)  2  Lev.  223.  (3)  1  Ves.  sen.  142. 

(2)  2  Ld.  Bay.  1561.  (4)  6  E.  B.  270  (1  East,  264). 

1—2 
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Vrhkbstok   instance  the  teBtator  has  Bufficiently  explained  his  meaning,  for 
FBTHBB8T0V.  the  whole  of  the  latter  part  of  the  clause  shews  that  by  the  use 

of  the  words  **  heirs  male,"  in  the  devise  in  question,  he  merely 
meant  to  designate  certain  individuals.  These  were  the  sons  of 
William  Fetherston,  to  whom  he  has  given  the  estate  to  take  by 
purchase  after  the  expiration  of  their  father's  life  estate.  The 
case  between  Baldwin  and  Smith,  reported  as  Archer's  case  (i), 
was  a  stronger  case  than  the  present,  for  there,  though  the 
testator  devised  to  "  Eobert  Archer,  my  first  son,"  for  life,  yet 
he  afterwards  declared  that  the  said  *'  messuages  and  tenements 
shall  wholly  remain  to  the  right  and  next  heir  of  the  same 
Robert  Archer,  and  to  the  heirs  of  his  body  for  ever."  Yet  in 
that  case  it  was  agreed  that  Bobert  had  not  an  estate  for  life. 
The  words  in  the  present  will,  "  according  to  their  seniority  in 
age,  and  their  respectively  attaining  the  age  of  21  years,"  and 
'*  the  elder  son  and  the  heirs  male  of  his  body  always  to  be 
preferred  to  the  second  or  younger  sons,"  shew  that  the  preceding 
words  "  heirs  male  "  must  be  read  **  sons,"  who  are  thus  indi- 
vidually pointed  out  to  take  the  estate,  and  who,  therefore,  take 
as  purchasers  and  not  by  descent.  The  words  of  limitation 
[  *7i  ]  applicable  to  an  estate  of  inheritance  *are  only  employed  with 
respect  to  the  devise  to  the  sons.  That  shews  that  the  intention 
of  the  testator  is  clear,  and  that  intention  may  be  easily  effectuated. 
The  difficulty  as  to  sacrificing  a  particular  intent  in  order  ta 
fulfil  a  general  intent  does  not  exist  here.  There  is,  in  fact,  no 
distinction  between  them  in  the  present  case.  Both  point  alike 
to  the  devisee  William  Fetherston,  as  being  the  devisee  of  an 
estate  for  life.  The  words  used  by  the  testator  with  regard  ta 
the  sons  of  William  Fetherston  leave  no  doubt  as  to  his  intention.. 
In  one  single  instance  only  does  he  use  the  expression  ''heirs," 
in  all  the  rest  he  employs  the  words  '*  son  "  and  **  sons ; "  and 
this  fact  proves,  beyond  a  doubt,  that  he  intended  the  estate  of 
inheritance  to  begin  with  the  vesting  in  possession  of  the  sons. 
The  word  "  sons  "  in  one  part  of  a  devise  has  been  held  sufficient 
to  cut  down  the  effect  of  the  word  "  heirs,"  or  "  issue,"  in  another 
part ;  Doe  d.  Long  v.  Laming  (2),  Blackburn  v.  Hewer  Edgely  (3)^ 

(1)  1  Co.  Eep.  63,  66.  (3)  1  P.  Wms.  600. 

(2)  2  Burr.  HOC. 
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GoodiUle  d.  Sweet  v.  Herring,  also  proceeded  expressly  on  this  Fbthsbstov 
principle.     The  manifest  intention  of  the  testator,  not  the  mere  FBTHaBsroir. 
use  of  a  particular  technical  word,  must  govern  the  construction 
of  the  instrument. 

Sir  W.  Follett  and  Mr.  Cruise  for  the  defendant  in  error  : 

The  devise  to  W.  Fetherston  was  not  a  devise  for  life  but  in 
tail.  The  words  ''  William  Fetherston  and  his  heirs  male/'  at 
once  passed  an  estate  of  inheritance.  The  law  favours  estates 
of  inheritance  (i) ;  and,  therefore,  where  an  estate  tail  has  been 
created  by  words  proper  for  that  purpose,  the  Court  will  not  cut 
it  down  to  an  estate  for  life  by  any  subsequent  ^expressions,  [  *72  ] 
unless  those  expressions  are  of  a  very  decided  character  and  clear 
meaning,  and  leave  no  doubt  as  to  the  intention  of  the  testator. 
If  the  two  sets  of  words  are  equally  strong,  and  the  context  of  the 
wiU  does  not  distinctly  require  that  the  estate  of  inheritance 
should  be  cut  down  to  a  life  estate,  the  Court  will  uphold  the 
former  (2):  Jessan  v.  Wright  (s),  and  Jones  v.  Morgan  {4).  In 
the  latter  case  the  authority  of  Bagshawe  v.  Spencer  was  much 
questioned.  There  is  nothing  whatever  in  the  present  will 
shewing  the  intention  of  the  testator  to  have  been  to  create 
merely  an  estate  for  life  in  William  Fetherston.  Every  indica- 
tion of  his  intention  is  the  other  way.  It  may  be  admitted,  that 
in  some  cases,  the  Courts  have  allowed  the  use  of  the  words 
''  son  "  and  '*  sons  "  to  explain  away  the  legal  meaning  of  the 
word  ''  heirs,"  but  all  these  have  been  cases  where  the  intention 
of  the  testator  would  plainly  have  been  defeated  by  any  other 
construction.  Doe  d.  Long  v.  Laming  was  an  instance  of  that 
sort.  Here,  on  the  contrary,  his  intention  would  have  been 
defeated  by  such  a  construction :  nor  is  there  anything  in  the 
context  of  the  will  to  warrant  it.  The  latter  parts  of  the  devise 
are  only  intended  to  describe  and  identify  the  heirs  of  William 
Fetherston,  not  to  make  them  take  as  purchasers  an  estate  given 
to  their  father  as  an  estate  of  inheritance.  This  case  must  be 
governed  by  the  principle  stated  in  the  certificate  sent  by  the 

(1)  Burton  on  Real  Prop.,  3rd  edit.,         (3)  21  E.  E.  1  (2  Bligh,  1). 
pL  656.  (4)  1  Br.  C.  C.  206. 

(2)  Fearoe,  Cent.  Bern.  148. 
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Fbthbbbton  Judges  of  the  Court  of  Common  Pleas  in  the  case  of  Poole  v. 
J'BTHBBSTON.  PooU  (i),  that  whore  there  is  not  a  sufficient  indication  of  the 

testator's  intention  to  restrain  the  legal  e£fect  of  the  words 
[•78]       "  heirs  male,"  and  to  convert  *them  into  words  of  purchase, 

they  shall  pass  an  estate  tail.     There  is  no  such  indication  of 

intention  here. 

At  the  close  of  the  argument  Lord  Brougham  framed  a  question 
for  the  Judges,  who  took  time  to  consider  it. 

Aynlii.      TiNDAL,  Ch.  J.  on  the  following  day  delivered  the  opinion  of 

the  Judges : 

My  Lords,  the  question  proposed  by  your  Lordships  for  the 
consideration  of  his  Majesty's  Judges,  is  this:  ''Whether,  under 
the  devise  contained  in  the  will  set  forth  in  the  special  verdict 
given  in  this  case,  the  devisee,  William  Fetherston,  took  an 
estate  in  tail  or  an  estate  for  life  only  ?  "  And  upon  this  ques- 
tion the  Judges  who  have  heard  the  argument  at  your  Lordships' 
bar,  are  unanimously  of  opinion  that  William  Fetherston  took 
an  estate  in  tail. 

The  first  words  of  the  devisor,  namely,  **  I  give  to  my  kinsman 
William  Fetherston  and  his  heirs  male,  my  real  estate,"  are 
words  which  by  a  well-known  rule  of  law  do  in  a  will  give  to  the 
devisee  a  clear  and  unequivocal  estate  in  tail.  The  only  question, 
therefore,  is  whether  the  words  which  follow,  do  with  so  much 
clearness  and  certainty  control  those  which  have  preceded  them 
as  to  denote  that  it  was  the  intention  of  the  testator  to  cut  down 
the  estate  tail  in  the  first  taker  into  an  estate  for  life,  and  to 
make  his  first  and  other  sons  tenants  in  tail  by  purchase.  Now 
we  think  the  rule  of  construction  laid  down  by  Lord  Alvanlby 
in  his  judgment  in  the  case  of  Poole  v.  Poole  (2),  being  at  once 
[  ♦Ti  ]  the  result  of  the  former  cases,  *and  being  consistent  with  the 
principles  of  legal  construction  and  of  good  sense,  is  the  safe  and 
correct  rule  to  be  applied  to  cases  of  this  description,  namely, 
"  That  the  first  taker  shall  be  held  to  take  an  estate  tail  where 
the  devise  to  him  is  followed  by  a  limitation  to  the  heirs  of  his 
body,  except  where  the  intent  of  the  testator  has  appeared  so 

(1)  3  Bos.  &  P.  620.  (2)  3  Bos.  &  P.  627. 
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plainly  to  the  contrary  that  no  one  could  misunderstand  it."  Fbthbbston 
Applying  that  rule  to  the  present  case,  we  do  by  no  means  think  fbthbbston. 
the  subsequent  words  of  the  devise  shew  a  plain  and  unequivocal 
intention  in  the  testator  to  reduce  the  estate  tail  in  William 
Fetherston  to  an  estate  for  life  ;  on  the  contrary,  we  think  them 
at  least  as  compatible  with  an  explanation  of  what  the  testator 
supposed  to  be  the  course  of  descent  under  an  estate  tail ;  for  if 
William  Fetherston  takes  in  tail  then  '*  his  heirs  male  "  would 
take  ''  according  to  their  seniority  in  age/'  as  the  devisor 
expresses  it;  and  again,  the  eldest  son  if  he  survived,  and 
''  the  heirs  male  of  his  body,  lawfully  begotten,"  would  always 
be  ''  preferred  to  the  second  or  younger  son ; "  and  again,  the 
clause  which  provides  what  shall  happen  if  there  shall  be  a 
general  failure  of  issue  of  William,  before  the  estate  goes  over 
to  Theobald,  is  directly  consistent  with  an  estate  tail  in  William. 
The  words  in  the  devise,  which  appear  to  denote  some  intention 
in  the  testator  that ''  the  heirs  male  shall  take  on  their  attaining 
the  age  of  21  years,"  cannot  be  urged  as  an  argument  against 
the  estate  in  William  being  held  to  be  an  estate  tail,  first,  because 
those  words  would  create  the  same  difficulty  against  the  holding 
the  estate  given  to  the  sons  of  William  to  be  an  estate  tail,  which 
on  all  hands  is  allowed  to  be  the  case  if  William  has  not  the 
estate  tail  in  himself,  and  secondly,  because  if  the  devise  in  other 
^respects  is  a  devise  in  tail,  the  testator  cannot  by  interposing  [  *76  ] 
such  a  condition  (if  indeed  it  is  to  be  held  to  be  a  condition  in 
this  will)  create  a  new  estate  or  a  new  course  of  descent  not 
knovm  to  the  law.  Without  professing  to  explain  all  that  the 
testator  may  have  intended  by  the  words  he  has  used,  we  hold 
that  William  Fetherston  takes  an  estate  tail  under  this  will  upon 
this  broad  ground,  that  an  estate  tail  is  given  by  the  devise  to 
him  and  his  heirs  male,  and  that  such  estate  is  not  taken  from 
him  or  reduced  to  an  estate  for  life  by  any  words  that  follow, 
denoting  such  intention  of  the  testator  with  sufficient  certainty 
and  clearness. 

Loan  Bbougham  : 

My  Lords,  agreeing  entirely  with  the  opinion  of  the  learned 
Judges  in  this  case,  it  is  perhaps  hardly  necessary  for  me  to 
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Fbthkbston   state  the  reasons  upon  which  I  have  arrived  with  them  at  the 
Fethsbbton.  conclusion  that  the  words  of  this  devise  give  an  estate  tail,  and 

not  an  estate  for  life,  to  William  Fetherston,  the  first  taker.  But 
as  the  practice  here  of  late  has  been  adopted  of  assigning  the 
reasons  of  judgments  pronounced  in  your  Lordships'  House  upon 
questions  touching  materially  the  principles  of  law  which  are 
brought  by  appeal  from  the  other  parts  of  the  United  Kingdom, 
I  conceive  it  advisable  that  I  should  not  deviate  from  that 
practice  in  this  instance,  where  the  writ  of  error  is  brought 
from  Ireland. 

I  take  the  principle  of  construction  as  consonant  to  reason, 
and  established  by  authority,  to  be  this,  that  where  by  plain 
words,  in  themselves  liable  to  rto  doubt,  an  estate  tail  is  given, 
you  are  not  to  allow  such  estate  to  be  altered  and  cut  down  to 
a  life  estate  unless  there  are  other  words  which  plainly  shew  the 
[  '76  ]  testator  to  have  used  the  former  as  words  of  purchase,  *contrary 
to  their  natural  and  ordinary  sense,  or  unless  in  the  rest  of  the 
provisions  there  be  some  plain  indication  of  a  general  intent 
inconsistent  with  an  estate  tail  being  given  by  the  words  in 
question,  and  which  general  intent  can  only  be  fulfilled  by 
sacrificing  the  particular  provisions,  and  regarding  the  expres- 
sions  as  words  of  purchase.  Thus,  if  there  is  a  gift  first  to  A. 
and  the  heirs  of  his  body,  and  then  in  continuation,  the  testator, 
referring  to  what  he  had  said,  plainly  tells  us  that  he  used  the 
words  "heirs  of  the  body"  to  denote  A.'s  first  and  other  sons, 
then  clearly  the  first  taker  would  only  take  a  life  estate.  It  is 
needless  to  add,  that  there  is  a  variety  of  ways  in  which  such 
a  reference  and  explanation  may  be  given.  A  testator  may,  as 
in  one  case,  after  speaking  of  "heirs  of  the  body"  or  "heirs 
male,"  which  in  a  will  are  equivalent  to  the  former  expression, 
proceed  referring  to  what  he  had  before  said,  and  speak  of  such 
first  and  other  sons ;  or,  as  in  another  case,  he  may  specify  "  my 
sons  successively  as  aforesaid,  or  as  above-mentioned,"  or  he  may 
say,  "  from  and  after  the  death  of  those  several  sons  who  are  to 
take  one  after  another."  So  again,  if  a  limitation  is  made  after- 
wards, and  is  clearly  the  main  object  of  the  will, — which  never 
can  take  effect  unless  an  estate  for  life  be  given  instead  of  an 
estate  tail, — here  again  the  first  words  become  qualified,  and 
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bend  to  the  general  intent  of  the  testator,  and  are  no  longer  Fethebston 
regarded  as  words  of  limitation,  which,  if  standing  by  themselves,  fbthbrbton 
they  would  have  been. 

There  have  been  at  different  times  decisions  on  this  point, 
some  of  which,  as  Doe  v.  Goff(i),  are  now  entirely  displaced,  and 
others,  as  Doe  v.  Jesson  (2),  are  directly  overruled  by  reversal  in 
this  House:  Jesson  v.  White  {2^).  Even  Doe  d.  Loufi  v.  Laming, 
where  the  circumstance  relied  on  was  the  *  impossibility  of  [  *77  ] 
devisees  taking  gavelkind  lands  as  tenants  in  common,  has  been 
considerably  shaken  by  its  remarkable  inconsistency  with  the 
purport  of  some  other  cases ;  and  as  far  as  regards  the  peculiar 
circumstances  adverted  to  by  Lord  Mansfield  of  the  land  being 
gavelkind,  it  has  been  expressly  displaced  by  the  late  case  of 
Doe  A.  BoffnaU  v.  Harvey  (4).  All  we  need  therefore  say  upon 
this  second  head  of  exception  to  the  expressions  being  taken  as 
words  of  limitation,  is  that  it  may  be  rendered  necessary  as  well 
by  the  general  frame  of  the  will  to  consider  those  words  as  words 
of  purchase,  as  by  the  explanation  subsequently  given  by  the 
testator  that  he  used  them  in  that  sense.  Such  indeed  is  the 
force  of  those  words — such  their  clear  tendency  to  give  an  estate 
tail,  that  we  may  almost  lay  it  down  as  a  rule  that  no  other 
provision  of  a  will  is  sufficiently  strong  to  overrule  this  tendency 
and  make  them  words  of  purchase,  which  does  not  fall  within 
the  first  head  of  exception,  and  shew  that  the  testator's  meaning 
was  other  than  what  at  first  sight  it  appears  to  be. 

We  have  now,  therefore,  to  examine  whether  any  explanation 
isy  in  the  present  case,  given  by  the  testator,  which  shews  that 
he  intended  that  Guthbert  Fetherston  should  only  take  as  a 
purchaser. 

It  is,  first  of  all,  quite  clear  that  a  gift  to  William  Fetherston 
and  his  heirs  male  is,  in  a  will,  an  estate  tail,  and  the  addition 
of  ''according  to  their  seniority  in  age,"  makes  no  kind  of 
difference,  for  it  is  implied  in  **  heirs  male,"  and  by  no  means 
converts  that  devise  into  a  devise  to  sons.  This  was  explicitly 
decided  in  Janes  v.  Morgan  (5),  where  the  words  were  "  severally, 

(1)  11  East,  668.  (4)  4  B.  &  C.  610,  and  Loid  Tex- 

(2)  17  B.  B.  292  (5  M.  &  S.  95).  terden's  judgment,  620. 

(3)  21  B.  B.  1  (2  Bligh,  1).  (5)  1  Br.  C.  C.  218. 
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FBTHSB8T0N  respectively,  and  in  remainder,  the  one  after  *the  other,  as  they 
Fethbbston.  ^nd  every  of  them  shall  be  in  seniority  of  age  and  priority  of 
[  •TS  ]  birth,*' — words  more  expressive  than  any  used  in  this  case.  The 
qualification  of  attaining  21  years  of  age,  though  it  may  give  rise 
to  some  difficulties  as  to  the  administration  of  the  estate,  is  not» 
in  my  opinion,  of  a  nature  to  alter  the  preceding  words  or  make 
them  words  of  limitation.  Indeed  the  difficulty  which  they 
interpose,  appears  to  press  nearly  as  much  on  the  one  con- 
struction as  on  the  other.  But  then  follow  the  words  on  which 
reliance  is  mainly  placed  by  the  plaintiff  in  error,  '^  the  elder  son 
surviving  of  William  Fetherston  and  the  heirs  male  of  his  body 
always  to  be  preferred  to  the  second  or  younger  sons,"  and  it  is 
contended  that  they,  by  explaining  what  ^*  heirs  male  of  William 
Fetherston"  meant  in  the  preceding  part  of  the  gift,  converted 
those  into  words  of  purchase.  I  am  very  clearly  of  opinion  that 
the  clause  has  no  such  effect ;  and,  after  remarking  that  it  is 
connected  with  the  former  part  by  not  a  single  word  of  reference, 
I  shall  advert  to  the  cases  which  are  said  to  bear  out  the  con- 
struction of  the  plaintiff  in  error. 

Of  Archer's  case  (i)  it  is  unnecessary  to  say  much.  There  the 
gift  was  to  A.  for  life,  and  to  the  next  heir  male  of  his  body,  and 
the  heirs  of  the  body  of  such  next  heir  male,  and  was  held  to  be 
purchase  in  the  next  heir  male,  both  because  if  he  were  to  take 
by  limitation  you  must  reject  the  limitation  in  tail  upon  that 
limitation,  and  also  because  you  must  reject  "next,"  a  very 
important  word,  preceding  the  words  heir  male,  and  one  which 
shews  a  different  intention  in  one  part  of  the  devise  from  that 
I)revailing  in  the  other.  That  case  clearly  does  not  bear  upon 
[  ^79  ]  the  *pre8ent.  Then  Lisle  v.  Gray  (2)  is  reUed  upon.  The  devise 
there  was  to  the  first  son  of  A.  and  the  heirs  male  of  his  body, 
and  for  default  of  such  issue  to  the  second  son,  and  then  to  the 
third  and  fourth  sons,  all  by  the  name  of  sons,  and  the  heirs 
male  of  their  bodies ;  then  come  these  words :  "  and  so  on  to  all 
and  every  other  the  heirs  male  of  the  body  of  A.  respectively  and 
successively,  and  the  heirs  male  of  their  bodies."  The  ground 
of  the  decision  in  that  case  was,  that  the  connecting  words,  *'  and 
so  on,"  clearly  shewed  the  sense  in  which   the  words  *^  heirs 

(1)  1  Co.  Eep.  63,  66.  (2)  2  Lev.  223. 
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male,"  that  followed,  were  used,  the  testator  having  thus  con-  Fethebston 
nected  those  words  with  sons,  repeated  four  times  over,  and  fetherbton. 
having  in  the  first  instance  given  the  estate  to  the  sons  by  the 
description  of  sons.  Surely  that  case  cannot  be  likened  to  the 
present,  where,  without  any  word  of  reference,  all  we  have  is 
the  expression,  ''the  elder  son  surviving  to  take  before  the 
younger."  It  may,  however,  be  added,  that  Lisle  v.  Gray  never 
was  finally  decided,  for  the  cause  was  dropped  during  the 
pendency  of  a  writ  of  error,  and  the  reporter  expresses  some 
doubt  how  it  might  have  gone  ultimately. 

As  for  Lowe  v.  Davies  (i),  it  really  proves  less  than  nothing. 
There  it  was  a  devise  to  A.  and  his  heirs,  lawfully  to  be  begotten, 
that  is  to  say,  his  first,  second,  third  and  every  other  son  and 
sons  successively  to  be  begotten  of  the  body  of  A.  and  the  heirs 
of  the  body  of  such  first,  second  and  third  sons.  Can  we  doubt 
that  the  word  ''heirs,*'  first  used,  was  explained  by  what 
followed,  the  explanatory  words  being  "that  is  to  say,  first 
and  other  sons'*?  No  words  can  be  conceived  more  plainly 
explanatory  of  the  sense  in  ^which  "heirs  of  A."  had  been  [*so] 
ejnployed.  A.  there  clearly  took  only  an  estate  for  life,  notwith- 
standing the  inaccurate  use  of  the  word  heirs,  an  inaccuracy 
hardly  ased  before  it  is  corrected  by  the  most  technical  expression 
of  words  of  purchase.  Poole  v.  Poole  (2)  is  a  case  clearly  with  the 
defendant  in  error.  The  demise  there  was  to  A.'s  first  son  for 
Ufe,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  heirs  male  of  such  first  son,  so  as  the  elder 
of  such  sons,  and  the  heirs  male  of  his  body,  shall  always  be 
preferred,  and  take  before  the  younger  and  his  heirs  male; 
remainder  to  the  second,  third  and  fourth  sons ;  remainder  to 
the  several  heirs  male  of  their  several  and  respective  bodies,  so 
as  the  elder  shall  always  be  preferred  to  take  before  the  younger 
of  such  sons.  The  word  "  such  "  clearly  shews  sons  to  mean 
heirs  male,  and  was  held  so  to  do,  and  not  to  shew  the  converse, 
that  heirs  male  meant  sons ;  and  Lord  Alvanlet,  in  addition  to 
the  words  just  cited  by  the  learned  Lord  Chief  Justice,  said,  in 
delivering  the  opinion  of  the  Judges,  that,  in  his  judgment, 
"  words  are  always  to  be  taken  in  their  ordinary  sense,  unless 

(1)  2  Ld.  Bay.  1561.  (2)  S  Bos.  &  P.  620. 
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Fethebston  the  testator  has  demonstrated  au  intention  to  put  a  di£ferent 
Fbtherston.  sense  upon  them."     Lord  Alvanlby  also  added,  "  now  the  words 

employed  in  the  first  devise  are  clearly,  in  their  ordinary  sense, 
words  of  limitation,'*  and  all  that  follows  is  to  the  same  purpose, 
and  he  concluded  his  elaborate  and  luminous  judgment  by  saying, 
that  "  the  Court  would  not  be  justified  in  suffering  the  rule  of  law 
to  be  broken  in  upon,  where  it  could  not  see  a  plain  intention  to 
vary  the  construction  which  the  law  puts  upon  the  words  *  heirs 
[  'SI  ]  male  of  the  body  '  '*(i).  As  to  Goodtitle  d.  Sweet  *v.  Heiring  (2), 
that  was  a  case  of  distinct  explanation  and  plain  reference,  for  it 
was  a  devise  to  heirs  male  of  the  body  of  A.  successively,  the 
eldest  of  such  sons  and  the  heirs  ttiale  of  his  body  being  always 
preferred  to  the  younger  son  or  sons.  That  case  was  exactly  the 
same  with  Lowe  v.  Davies,  on  which  I  have  already  remarked. 

It  appears  to  me,  my  Lords,  quite  manifest  that  none  of  those 
cases  gives  any  warrant  for  holding  the  words  added  in  this  case 
to  the  gift  of  an  estate  tail  to  be  sufficient  to  cut  down  that  estate 
to  an  estate  for  life,  and  I  have  no  doubt  at  all  that  the  earlier 
words  of  limitation  are  to  be  taken  as  such,  and  as  standing 
unaffected  by  those  which  follow :  I  have  no  hesitation,  there- 
fore, in  moving  your  Lordships  that  the  judgment  be  affirmed 

with  costs. 

Judgment  affirmed  with  costs. 


Appeal  from  the  Court  of  Chancery. 
POWELL  V.  GEIGBY. 

(3  Clark  &  Finnelly,  103—115 ;  S.  C.  9  BUgh  (N.  S.)  646.) 

[This  was  an  appeal  from  a  decision  of  Shadwbll,  V.-C.  A 
note  of  the  judgment  of  Lord  Brougham  on  this  appeal  affirming 
that  decision  will  be  found  in  35  E.  E.  169  at  the  end  of  the 
report  of  the  case  below  (5  Simons,  290).] 

(1)  3  Bos.  &  P.  627—629.  (2)  6  R.  R.  270  (1  East,  264). 
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Appeal  from  the  Court  of  Chancery. 
The  EAEL  of  DURHAM  v.  WHARTON  (I).  issa. 

(3  Clark  &  FinneUy.  146—157 ;  8.  C.  10  Bligh  (N.  S.)  526 ;  reversing  S.  C.  26.'    '  * 

nom.  Wharton  y,  Lcnl  Durham,  5  Simons,  297 ;  3  Myl.  &  Keen,  472.)  1934, 

Marriage  portion — Ademption  of  legacy.  j'     '  *   ' 

W.  L.  bequeathed  5,000Z.  to  the  daughter  of  his  brother  J.  L.  charged  "^' 

on  his  real  estates,  and  authorised  the  interest  thereon  to  be  raised  for  ^  ^* 

her  maintenance,  if  J.  L.  should  so  direct ;  and  he  devised  his  real  estates      "  ^'  * '    " 
so  chaiged  to  J.  L.  in  fee.    J.  L.  bequeathed  10,0007.  in  trust  for  his        ^^  ' 
daughter  for  life,  and  after  her  death,  in  trust  for  her  children,  and  ' 

declared  that  that  sum  should  be  in  addition  to  the  sum  to  which  she  _£]_* ' 

was  entitled  under  W.  L.*s  will.    The  daughter  afterwards  married,     s  had  well 
Her  father  advanced  to  her  husband  15,0007.  as  her  marriage  portion,  V.-C. 

and,  by  the  settlement,  pin-money  and  a  jointure  for  the  wife,  and  Lord 

portions  for  the  yoimger  children  of  the  marriage,  were  provided  out  Lyndhurst. 
of  the  husband's  property,  and  the  15,000?.  were  declared  to  be  in  satis-  [  1^^  ] 
faction  of  the  sums  to  which  the  wife  was  entitled  under  W.  L.'s  will. 
The  father  died  in  1 794 ;  no  demand  was  made  for  the  1 0,0OOZ.  until  1826 : 
Held  by  the  Lords  (reversing  the  decrees  of  the  Yice-Chancellor  and 
Lord  Chancellor)  that  the  10,000/.  legacy  was  satisfied  by  the  marriage 
portion,  assuming,  as  one  ground  of  their  judgment,  that  the  daughter 
was  apprised  of  the  contents  of  her  father's  will  soon  after  his  death. 


[This  was  an  appeal  from  a  decision  by  Shadwell,  V.-C. 
reported  in  5  Simons,  297,  where  the  wills  and  other  instruments, 
apon  the  effect  of  which  the  question  in  the  cause  arose,  are  fully 
stated  as  follows:] 

William  Lambton,  Esq.  by  his  will,  dated  in  1772,  devised  his  1832. 
real  estates  to  trustees,  for  1,000  years,  in  trust  to  raise  15,000/.,  r  ^  ^^^  297  1 
which  he  directed  to  be  equally  divided  amongst  his  nephew  and 
nieces,  Ralph  John  Lambton,  Susan  Mary  Ann  Lambton  and 
Jane  Dorothy  Lambton,  the  children  of  his  brother  John  Lambton, 
at  the  usual  periods :  and,  until  their  portions  should  become 
payable,  he  authorised  the  trustees  to  raise  yearly,  for  their 
maintenance  and  education,  any  sums  not  exceeding  the  interest 
at  8Z.  per  cent,  of  their  respective  portions,  in  case  their  father 
shoold  direct  it  to  be  raised ;  and,  subject  thereto,  he  devised  his 
estates  to  his  brother,  John  Lambton,  in  fee. 

John  Lambton,  by  his  will,  dated  the  17th  of  November,  1788,       [  298  ] 
gave  10,00OZ.  to  trustees,  one  half  to  be  paid  at  the  end  of  three 
years,  and  the  other  half  at  the  end  of  six  years  after  his  death, 
with  47.  per  cent,  interest  from  his  decease,  in  trust,  with  the 

(1)  Chichester  v.  Coi-entry  (1867)  L.  E.  3  H.  L.  71. 
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conBent  of  his  daughter,  Susan  Mary  Ann,  to  invest  the  10,000Z. 
in  the  usual  securities,  and  to  pay  the  interest  to  her,  for  life,  and, 
after  her  death,  to  pay  the  capital  unto  and  amongst  all  and  every 
her  child  and  children,  in  such  shares,  at  such  times,  and  under 
such  restrictions,  as  she,  whether  coverte  or  sole,  should,  by  deed 
or  will,  appoint,  and,  in  default  thereof,  to  pay  the  same  amongst 
all  and  every  her  child  or  children  equally  ;  the  shares  of  sons  to 
be  vested  at  21,  and  the  shares  of  daughters  at  21  or  marriage, 
and  to  be  paid  to  such  of  her  sons  as  should  be  under  21  at  her 
death,  when  they  should  attain  21,  and  to  such  of  them  as  should 
attain  21  in  her  life-time,  at  the  end  of  six  months  after  her  death, 
with  interest  from  her  death,  and  the  shares  of  daughters  to  be 
paid  to  such  of  them  as  should  be  under  21  and  unmarried  at  her 
death,  at  their  ages  of  21  or  days  of  marriage,  and,  to  such  of 
them  as  should  attain  21  or  be  married  in  her  life-time,  at  the 
end  of  six  months  after  her  death,  with  interest  from  her  death  : 
and  the  testator  directed  the  trustees,  after  his  daughter's  death, 
to  apply  the  interest  of  the  shares,  for  the  maintenance  and 
education  of  her  children,  until  their  shares  should  become  pay- 
able. And  he  authorised  the  trustees,  at  any  time  or  times, 
during  the  life  of  his  daughter,  with  her  consent  in  writing,  to 
apply  such  part  of  the  10,000i.  as  she  should  direct,  for  the  benefit 
and  advantage  of  her  child  or  children,  as  she  should  direct, 
notwithstanding  their  portions  should  not  have  become  payable, 
and  also,  at  any  time  *after  the  decease  of  his  daughter,  to  apply 
any  part  of  the  portions  of  her  sons,  for  their  advancement,  not- 
withstanding the  same  should  not  have  become  payable  :  and  he 
provided  that,  if  his  daughter  should  have  no  child,  or  if  she 
should  have  children,  and  her  sons  should  die  under  21,  and  her 
daughters  under  21  and  unmarried,  the  10,000Z.  should  fall  into 
the  residue  of  his  personal  estate. 

The  testator  then  gave  another  sum  of  10,000i.  upon  similar 
trusts,  for  the  benefit  of  his  daughter,  Jane  Dorothy,  and  85,000{. 
on  certain  trusts  for  the  benefit  of  his  son,  Balph  John,  and 
declared  that  the  sums  so  given  in  trust  for  his  son  and  daughters, 
were  over  and  above  the  several  sums  of  5,000Z.,  6,000Z.,  and 
5,000i.  devised  to  them  by  the  will  of  his  brother,  William  Lambton ; 
and  he  gave  the  residue  of  his  real  and  personal  estate,  charged 
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\7iih  the  payment  of  his  debts  and  legacies  in  aid  of  his  personal 
estate,  to  his  son,  William  Henry,  for  life,  with  remainders  to 
his  first  and  other  sons  in  tail  male,  with  remainders  over,  and 
he  bequeathed  the  residue  of  his  personal  estate  to  his  son 
William  Henry,  and  appointed  him  sole  executor  of  his  will. 

By  articles  previous  to  the  marriage  of  Susan  Mary  Ann 
Lambton  with  the  plaintiff  John  Wharton,  Esq.,  dated  the  9th  of 
October,  1790,  after  reciting  that  it  had  been  agreed  that,  in  con- 
sideration of  15,000{.  which  John  Lambton  had  agreed  to  give  to 
J.  Wharton,  as  the  marriage  portion  of  his  daughter,  J.  Wharton 
should  secure  to  her,  during  their  joint  lives,  the  annual  sum  of 
5002.,  for  pin-money,  and  should  also  secure  to  her  a  jointure  of 
1,2002.  per  annum,  and  should  also  secure  *such  portions  for  the 
daughters  and  younger  sons  of  the  marriage  as  thereinafter  men- 
tioned, and  it  appearing,  from  the  situation  and  circumstances 
of  J.  Wharton's  property,  to  be  inexpedient  to  make  an  actual  settle- 
ment to  the  effect  agreed  on,  till  after  the  death  of  Mrs.  Margaret 
Wharton  and  Mrs.  Ann  Farquharson,  (two  of  his  aunts,)  that  it 
had  been  agreed  that  Wharton  should  enter  into  the  covenants 
thereinafter  contained,  and  that  the  payment  of  the  15,0002. 
should  be  postponed  in  the  manner  thereinafter  mentioned,  and 
that,  in  the  mean  time,  that  sum  should  be  subservient  to  the 
purposes  of  the  intended  settlement  in  manner  thereinafter  men- 
tioned :  J.  Wharton,  in  consideration  of  the  marriage  and  of  the 
15,0002.  thereinafter  covenanted  to  be  paid  by  John  Lambton, 
covenanted  with  William  Henry  Lambton  and  Ralph  John 
Lambton,  that,  in  case  the  marriage  should  take  effect,  he  would 
pay  5002.  per  annum  to  Susan  Mary  Ann  Lambton,  during  their 
joint  Uves,  for  her  separate  use,  and  that,  within  six  months  after 
the  death  of  Mrs.  Margaret  Wharton,  if  Susan  Mary  Ann  Lambton 
should  be  then  hving,  he  would  further  secure  that  sum  as  the 
trustees  should  require,  and  also  that  he  would,  in  like  manner, 
secure  to  Susan  Mary  Ann  Lambton,  during  her  life,  in  case  she 
should  survive  him,  an  annuity  of  1,2002.,  commencing  from  his 
death,  and  further  that  he  would  secure,  within  six  months  after 
the  death  of  Mrs.  Ann  Farquharson,  upon  estates  either  in 
Yorkshire,  Durham  or  Northumberland,  or  upon  Government  or 
real  securities,  the  sums  of  money  after  mentioned,  for  the  portions 
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Earl  OF     of  all  the  children  of  the  marriage,  except  an  eldest  or  only 

ff,  son,  that  is  to  say,  if  there  should  be  only  one  such  child,  if  a 

Wharton.    ^^^^  30,000Z.,  but  if  a  daughter,  20,000Z.,  to  be  vested  in  and 

[  *30i  J  payable  to  a  son  at  21,  and  a  daughter  *at  21  or  marriage,  if 
such  times  of  payment  should  happen  after  the  death  of  John 
Wharton,  but  if  in  his  life-time,  then  the  payment  to  be  post- 
poned till  six  months  after  his  death,  and  to  carry  four  per  cent, 
interest  in  the  mean  time :  and,  if  there  should  be  two  or  more 
such  children,  then  the  30,0002.  to  be  for  their  portions,  and  to 
be  divided  amongst  them  in  such  shares  as  J.  Wharton  and 
Miss  Lambton  should  appoint,  and,  in  default  thereof,  to  be 
equally  divided  amongst  them,  and  to  be  vested  in  and  payable 
to  them  at  the  times  before  mentioned,  but  in  case  Wharton  and 
Miss  Lambton  should,  during  their  joint  lives,  direct  any  part  of 
the  vested  portions  to  be  raised  and  paid  in  his,  Wharton's,  life- 
time, the  same  should  be  raised  and  paid  accordingly,  and  that, 
after  Wharton's  death,  the  trustees  should  have  power  to  apply, 
out  of  the  rents  of  the  estates,  or  out  of  the  interest  of  the  funds 
charged  with  the  portions,  such  sums  as  should  be  necessary  for 
the  maintenance  and  education  of  the  children  until  the  portions 
should  become  payable,  not  exceeding  the  interest  of  their  por- 
tions at  four  per  cent,  per  annum  ;  and  that,  in  case  any  younger 
son  should  die  under  21  or  become  an  eldest  or  only  son,  before 
his  portion  became  payable,  or  any  daughter  should  die  under  21 
and  unmarried,  then  that  such  child's  portion,  as  well  original 
as  accrued,  should  accrue  to  the  survivors,  and  be  vested  and 
paid  at  the  same  times  as  the  original  portions ;  and,  if  there 
should  be  but  one  such  surviving  or  other  younger  child,  then 
such  only  younger  child,  if  a  son,  should  be  entitled  to  the  whole 
of  the  portion  or  portions  of  the  children  so  dying,  or  such 
younger  son  becoming  an  eldest  or  only  son,  as  the  case  should 
happen,  but,  if  a  daughter,  then  only  to  so  much  thereof  as, 

[  •302  ]  *together  with  her  original  portion,  would  make  up  20,000Z. 
And  Wharton  covenanted  that  in  case  he  should  die  before  the 
jointure  and  portions  were  secured,  all  the  estates  of  which  he 
should,  at  his  death,  be  seised  in  fee,  should  stand  charged  there- 
with until  the  same  should  be  effectually  secured  by  his  heirs. 
And  J.  Lambton  covenanted  that,  if  Wharton  should,  in  the  life- 
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time  of  Miss  Lambton,  perfect  the  securities  for  the  annuities  of 
5001.  and  1,2001.,  or  it  Miss  Lambton  should  die  in  Wharton's 
life-time,  he,  John  Lambton,  would  pay  the  15,0002.  to  Wharton, 
as  and  for  the  marriage  portion  of  his  daughter,  immediately  on 
the  perfecting  of  the  securities  or  the  death  of  Miss  Lambton, 
which  should  first  happen,  and  tiiat  he  would  pay,  to  Wharton, 
interest  at  AL  lOs.  per  cent,  until  the  principal  should  become 
payable  upon  either  of  the  events  aforesaid,  but  if  Wharton  should 
die  before  perfecting  the  security  for  the  1,2002.  per  annum, 
leaving  Miss  Lambton  surviving,  that  then  the  15,000/.  should 
not  be  paid  until  her  death,  and  the  interest  thereof,  from 
Wharton's  death,  should  be  paid  to  her  towards  the  discharge 
of  the  1,200Z.  per  annum.  Provided  that  if  the  heirs,  executors, 
administrators  or  assigns  of  J.  Wharton  should,  after  his  death, 
make  a  sufficient  security  for  the  jointure  and  portions,  then  the 
15,0001.  should,  with  Miss  Lambton's  consent  in  writing,  be  paid 
to  Wharton's  executors  or  assigns.  And  it  was  thereby  agreed 
and  declared  by  all  the  parties  thereto,  and  especially  by  John 
Lambton,  John  Wharton  and  Miss  Lambton,  that  the  said  portion 
or  sum  of  15,0002.,  was  in  full  satisfaction  and  discharge  of  all 
and  every  the  sums  and  sum  of  money  which  Miss  Lambton  was, 
or  could  claim  to  be  entitled  to  by  virtue  of  any  gift,  bequest  or 
devise  in  or  under  the  will  of  ♦her  uncle,  William  Lambton,  and 
that  the  jointure  was  in  lieu  of  dower. 

The  marriage  was  solemnized  on  the  14th  of  October,  1790 ; 
and,  on  that  day,  Mrs.  Wharton  attained  21.  Mrs.  Margaret 
Wharton  and  Mrs.  Ann  Farquharson  having  died,  Mr.  Wharton, 
on  the  21st  of  August,  1793,  made  a  settlement  in  strict  con- 
formity to  the  articles,  and  containing  the  same  declaration  as  to 
the  satisfaction  of  Mrs.  Wharton's  claims  under  her  uncle's  will, 
and  a  covenant,  by  Wharton,  with  John  Lambton,  that  he, 
Wharton,  would,  at  any  time  thereafter,  do  any  act  that  might 
be  necessary  for  releasing  all  and  every  the  sums  and  sum  of 
money  which  he  or  his  wife  were  entitled  to  by  virtue  of  any 
devise  or  bequest  in  or  under  the  will  of  William  Lambton :  and, 
on  the  execution  of  the  settlement,  J.  Lambton  paid  the  15,0002. 
to  Mr.  Wharton. 

John  Lambton  died  ra  1794,  whereupon  his  son,  William  Henry, 
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Babl  of     entered  into  the  possession  of  his  real  estates  under  his  will. 

».  William  Henry  Lambton  died  in  November,  1797,  leaving  the 

Wharton,    defendant,  John  George,  (who  was  afterwards  created  Earl  of 

Durham)  his  only  son,  who  thereupon  became  tenant  in  tail  male 

of  the  estates  devised  by  the  will  of  John  Lambton. 

Mr.  and  Mrs.  Wharton  had  issue  two  daughters  only,  Susan 
and  Margaret.     Susan  attained  21  in  1813,  and  died  intestate 
and  unmarried  in  1820  ;  and  her  father  took  out  administration 
to  her.    Margaret  attained  21  in  1815,  and,  in  the  same  yeskv, 
married  Thomas  B.  Lennard,  Esq.     She  died  in  1818,  without 
[  *804  ]       issue,  and  her  husband  took  out  administration  to  *her.     Lord 
Durham  having  barred  the  entail  created  by  the  will  of  J.  Lambton, 
agreed,  in  1826,  to  sell  part  of  the  estates  to  Lord  Eldon.     The 
conveyancer  who  advised  on  the  title  for  Lord  Eldon,  required 
either  a  release  or  an  indemnity  to  be  given  in  respect  of  the 
legacy  bequeathed  in  trust  for  Mrs.  Wharton  and  her  children, 
by  her  father's  will.     This  led  to  a  communication  with  Mr.  and 
Mrs.  Wharton,  whereby  they,  at  the  latter  end  of  1826,  first 
gained  a  knowledge  of  the  bequest,  and,  on  the  22nd  of  July,  1829, 
they  filed  the  bill  in  this  cause,  against  Lord  Durham,  Mr.  Lennard, 
and  the  personal  representatives  of  J.  Lambton  and  W.  H.  Lambton 
and  of  the  surviving  trustee  of  the  legacy,  charging  that  the 
plaintiff  (and  this  was  supported  by  evidence)  was  her  father's 
favourite  child  :  that  the  15,000Z.  which  was  paid,  by  J.  Lambton, 
to  Mr.  Wharton,  in  pursuance  of  the  articles,  was  not  intended 
to  be  a  satisfaction  of  the  legacy  :  that  the  15,0002.  was  paid  to 
Mr.  Wharton  for  his  own  use,  and  that  neither  Mrs.  Wharton  nor 
her  issue  derived  any  benefit  therefrom :  and  praying  that  the  trusts 
of  J.  Lambton's  will,  especially  such  as  concerned  the  raising  and 
investing  of  the  10,000i.  and  interest,  might  be  carried  into  effect. 
The  defendant.  Lord  Durham,  by  his  answer,  admitted  that 
the  legacy  had  not  been  paid,  and  that  he  had  received  assets, 
from  his  father's  personal  estate,  sufiEicient  to  pay  the  legacy : 
but  he  insisted  that  the  plaintiffs  had  been  guilty  of  great  laches 
in  not  applying  to  W.  H.  Lambton  or  his  executors,  for  payment 
of  the  legacy  out  of  J.  Lambton's  personal  estate ;  and  that  it 
clearly  appeared,  by  the  articles,  that  it  was  the  intention  of  the 
■\  [  *305  ]       parties  thereto,  that  *10,000J.,  part  of  the  15,0002.  given  as  the 
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marriage  portion  of  Mrs.  Wharton,  should  be  a  satisfaction  of 
the  legacy. 

[The  Vice-Chancellor  held  that  the  marriage  portion  was 
not  a  satisfaction  of  the  legacy,  observing  (p.  818)  that  the  parties 
having  expressed  the  purpose  for  which  the  15,000Z.  should  be 
taken,  that  was,  he  thought,  conclusive  of  the  case,  and  he  made 
a  decree  directing  an  account  of  the  legacy  with  interest  from 
the  death  of  the  testator.] 

[The  defendant  the  Earl  of  Durham  appealed  from  this  decree 
as  reported  in  8  My.  &  E.  472,  but  the  Yice-Chancellob's  decree 
was  affirmed  by  the  Lord  Chancellor.] 

The  Master,  to  whom  the  cause  was  referred  by  the  Vice- 
chancellor's  decree,  by  his  report  made  in  pursuance  thereof, 
and  dated  the  20th  of  April,  1884,  certified  *that  he  calculated 
interest  on  the  legacy  of  10,0002.  to  the  respondent,  Susan  Mary 
Ann  Wharton,  at  the  rate  of  4  per  cent,  per  annum,  from  the 
death  of  the  testator,  in  March,  1794,  up  to  the  date  of  the 
report,  and  he  found  the  legacy  and  the  interest  thereon  to 
amount  together  to  the  sum  of  26,038Z.  Is.  Id.  This  report  was 
confirmed. 

Lord  Durham  appealed  as  well  from  the  order  confirming 
the  report,  as  from  the  decree  of  the  Vice-Chancbllor  and  the 
decree  of  the  Lord  Chancellor  affirming  it. 
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Wharton. 


[ 


1834. 


•3  CI.  &  Fin. 
148] 


Mr.  Bickerstcth  and  Mr.  Pemberton  {Mr.  Stephenson  was 
with  them),  for  the  appellant,  *  *  cited  Piatt  v.  Piatt  (i)  (in 
which  they  said  that  the  Vice-Chancellor,  after  full  considera- 
tion, pronounced  a  decision  quite  opposite*  to  his  decree  in  the 
present  case),  and  JVeali  v.  Rice  (2),  decided  by  the  late  Master 
OF  THE  Bolls  [and  other  cases,  some  of  which  are  referred  to  in 
the  judgment,  pp.  22,  28,  post] . 


[149] 


Sir  William  Home  and  Mr.  Knight  (with  whom  was 
Mr,  Pole),  for  the  respondents,  *  *  distinguished  the  case 
of  Weall  v.  Rice  from  *this,  admitting  that  the  Master  of 
THE  Bolls  there  came  to  a  proper  conclusion.  As  to  the 
case  of  Piatt  v.  Piatt,  they  observed  that,  as  reported,  it  was 


(1)  30  B.  B.  197  (3  Sim.  503). 


(2)  34  B.  B.83  (2  B.  &  M.  251). 
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inconsistent   with  the  authorities  that  were  referred  to  in  the 
report.     *     *     * 


[  151  ]  Judgment  was  postponed. 


1836. 
Aug,  19. 


[  *152  ]  ' 


Lord  Lyndhurst  : 

The  facts  of  this  case  are  very  particularly  stated  in  the  fifth 
volume  of  Mr.  Simons'  Reports;  it  is  unnecessary,  therefore, 
that  I  should  enter  into  any  minute  detail  of  them.  William 
Lambton  by  his  will  bequeathed  to  his  niece,  Susan  Lambton, 
now  Mrs.  Wharton,  a  legacy  of  5,000/.,  and  he  charged  this  with 
other  legacies  upon  his  real  estate,  which  he  devised  to  his 
brother,  Greneral  John  Lambton;  General  John  Lambton  by 
his  will  bequeathed  10,000Z.  to  Susan  Lambton,  and  afterwards, 
upon  the  occasion  of  her  marriage  with  Mr.  Wharton,  he  gave 
her  a  portion  of  15,0002.,  and  it  was  stated,  in  the  articles  of 
agreement  upon  the  marriage,  that  such  portion  was  in  satis- 
faction of  all  sums  that  she  was  entitled  to  under  the  will  of  the 
testator's  brother,  William  Lambton.  The  question  in  the  cause 
is,  whether  that  marriage  portion  is  to  be  taken  as  a  satisfaction, 
not  only  of  the  sum  to  which  she  was  entitled  under  the  will 
of  William  Lambton,  but  also  as  a  satisfaction  or  ademption 
of  the  portion  bequeathed  to  her  by  the  will  of  her  father ; 
whether  she  is  entitled,  in  addition  to  the  15,0002.  given  on 
her  marriage,  to  the  10,0002.  under  her  father's  will. 

There  are  some  circumstances  in  this  case  which  *strike  me 
as  singular.  General  John  Lambton  died  in  the  year  1794 ; 
no  claim  to  this  legacy  was  made  till  1826,  a  period  of  32  years. 
It  is  stated,  on  the  part  of  Mr.  and  Mrs.  Wharton,  that  they 
were  wholly  unacquainted  with  the  circumstance  of  any  legacy 
having  been  bequeathed  to  her  by  her  father.  Now  it  appears 
that  immediately  after  the  death  of  General  John  Lambton,  his 
will  was  read  at  Lambton  Hall,  in  the  presence  of  Mrs.  Wharton's 
brother,  William  Henry  Lambton,  the  sole  executor  of  General 
Lambton,  in  the  presence  also  of  Balph  John  Lambton,  her 
brother,  who  was  one  of  the  trustees  of  her  marriage  settlement, 
and  of  Dorothy  Lambton,  her  sister,  who  took  a  legacy  of 
10,0002.  under  the  will.     It  is  very  extraordinary,  therefore,  that 
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Mrs.  Wharton  should  have  had  no  knowledge  of  any  legacy      Eablof 
having  been  bequeathed  to  her  by  her  father's  will.    It  is  the  «,. 

more  extraordinary,  as  upon  a  recent  occasion  she  stated  that  Whabton. 
she  had  considered  herself  the  favourite  child  of  her  father,  and 
thought  it  extremely  probable  that  she  should  have  a  legacy 
under  his  will.  This  would  naturally  have  led  to  inquiry.  It 
appears  to  me,  under  these  circumstances,  very  difficult  to 
believe  (the  parties  living  on  good  terms  together,  and  Dorothy 
Lambton  herself  taking  a  legacy  of  10,000{.)  that  it  should  never 
have  come  to  the  knowledge  of  Mrs.  Wharton,  her  sister,  that 
she  also  had  been  mentioned  in  the  will,  and  that  a  legacy  of 
10,000{.  had  been  bequeathed  to  her. 

But  there  is  some  evidence  which  has  been  insisted  on  for  the 
purpose  of  leading  to  the  conclusion  that,  in  truth,  she  had  no 
knowledge  of  this  legacy.  It  seems  that  Lord  Durham  was 
desirous  of  selling  a  part  of  the  property  on  which  the  legacy 
was  charged,  and  he  entered  into  a  treaty  for  that  purpose  with 
*Lord  Eldon.  Lord  Eldon  required  an  indemnity  against  this  [*168] 
legacy,  in  consequence  of  which,  Mr.  Ward  (who  was  the  solicitor 
of  Lord  Durham),  waited  upon  Mr.  and  Mrs.  Wharton,  and  had 
a  conversation  with  them  on  the  subject  of  the  legacy,  and  in 
the  course  of  that  conversation  Mrs.  Wharton  stated  that  she  had 
never  heard  that  she  was  entitled  to  a  legacy  under  her  father's 
will.  But  nothing  stated  by  Mrs.  Wharton,  who  is  a  claimant  and 
party  in  the  cause,  can  be  made  use  of  as  evidence  in  her  favDur, 
although  addressed  to  the  agent  of  Lord  Durham.  All  the  pre- 
sumptions then  are  strongly  in  favour  of  the  conclusion  that  it  must 
have  been  known  at  or  soon  after  the  death  of  General  Lambton, 
that  Mrs.  Wharton  had  been  mentioned  in  his  will,  and  that  a 
legacy  of  10,000/.  had  been  bequeathed  to  her.  Whatever  infer- 
ence, therefore,  can  be  properly  raised  from  this  circumstance, 
ought  to  be  raised  against  the  claim  of  Mr.  and  Mrs.  Wharton. 

Another  point  urged  in  the  course  of  the  argument  was,  that 
the  amount  of  the  two  sums  in  the  wills  did  not  correspond  with 
that  in  the  settlement.  It  is  true  that  the  legacy  left  by  William 
Lambton  amounted  to  5,0002.,  and  the  legacy  bequeathed  by 
General  Lambton  to  10,000Z.,  those  two  sums  together  making 
15,000/.    On  the  other  hand,  the  marriage  portion  amounted  to 
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Eabl  of      15,0002.    But  then  it  is  eaid  there  was  an  arrear  of  interest  due 
V,  on  the  legacy  of  6,0002.  at  the  time  of  the  marriage,  amounting 

Wharton.  ^^  upwards  of  2,000Z. ;  so  that  the  sum  on  the  one  side  would, 
on  that  calculation,  have  been  in  the  whole  17,000{.  or  upwards, 
and  the  sum  on  the  other  side  only  15,000Z.  Now  assuming 
these  facts  to  be  as  I  have  stated  them,  still  it  does  not  appear 
[  *154  ]  to  me  that  they  at  all  affect  this  *case.  It  is  not  necessary,  in 
order  to  raise  the  question  of  ademption,  that  the  sums  should 
exactly  correspond.  There  are  many  cases  (and  many  were 
cited  in  the  course  of  the  argument  at  the  Bar)  in  which  the 
proportional  difference  was  much  greater  than  is  supposed  ta 
have  existed  in  the  present  instance.  But,  in  truth,  there  is 
no  evidence  in  this  cause  to  show  that  any  arrear  of  interest 
was  due;  and  after  a  lapse  of  32  years  we  cannot,  under  the 
circumstances  of  this  case,  assume  that  any  such  arrear  existed. 
It  was  also  argued,  that  the  limitations  under  the  will  are 
widely  different  from  the  limitations  under  the  settlement,  and 
that  such  difference  would  prevent  the  principle  of  ademption 
from  being  applicable  to  this  case;  and  indeed,  the  point  was 
alluded  to  in  the  judgment  of  the  Vice-Chancbllor  ;  but  I 
apprehend  that  this  will  not  prevent  the  application  of  the 
principle  of  ademption,  and  that  the  authorities  are  all  the 
other  way.  In  the  case  of  Trimmer  v.  Bayne(i),  which  waa 
cited  in  the  course  of  the  argument,  Lord  Eldon  expresses 
himself  in  these  words :  "  The  Court  does  not  inquire  whether 
the  portion  by  the  will  is  entirely  and  absolutely  to  the  child, 
or  what  is  afterwards  advanced  in  this  form,  a  settlement  upon 
marriage,  which  not  being  a  performance  of  a  covenant  or 
satisfaction  of  a  debt,  yet  is  a  presumed  satisfaction  of  the 
intended  portion;"  and  in  another  case,  Baugh  v.  Read  (2), 
which  was  referred  to  for  another  purpose,  and  in  which  this 
point  had  been  insisted  on  in  the  argument.  Lord  Thurlow 
thus  expressed  himself:  ''Upon  the  marriage  of  his  daughter 
[  *155  ]  he  transfers  part  of  that  specific  sum  so  mentioned,  *I  agree, 
to  different  uses ;  yet  I  doubt  whether,  though  not  to  the  same 
uses,  it  will  not  operate  as  an  ademption,  if  not  a  satisfaction, 
being  given  as  an  advancement  upon  marriage."     But  there  is 

(1)  6  E.  fi.  173  (7  Ves.  508—516).  (2)  3  Br.  C.  0.  191. 
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a  case  of  Monck  v.  Lord  Manck  (l),  decided  by  Lord  Eedesdale,      Eabl  of 

•^  Durham 

which   is  directly  in  point ;   Lord  Bedebdale   says,  "  It  was  v. 

pressed  upon  me  by  the  counsel  for  the  plaintiff,  that  the  habton. 
variance  in  the  provision  by  the  settlement  and  the  wUl  dis- 
tinguished this  case.  That  is  a  circumstance  which  may  avail 
to  prove  it  not  to  be  in  satisfaction  of  a  debt  or  covenant,  but 
never  of  a  legacy  given  as  a  provision.  This  distinction  was 
taken  by  Lord  Hardwicke  in  the  case  of  Clarke  v.  Sewell  (2), 
and  in  Trimmer  v.  Bayne  this  doctrine  is  recognized  by  Lord 
Eldon,  wherein  he  states  the  question  to  be,  whether,  on  the 
limitations  being  different,  it  was  an  ademption ;  and  he  lays 
down  this  rule,  that  where  a  parent  or  person  in  loco  parentis 
gives  a  legacy  as  a  portion,  and  afterwards,  upon  marriage  or 
any  other  occasion  calling  for  it,  advances  money  in  the  nature 
of  a  portion  to  that  child,  that  will  amount  to  an  ademption 
of  the  gift  by  will,  and  it  will  be  presumed  he  meant  to  satisfy 
the  one  by  the  other."  The  same  point  was  also  decided  in 
Piatt  V.  Piatt  (3),  by  the  present  Vice-Chancellor.  "  Although 
there  is  a  material  difference,"  he  observed,  ''  between  the  pro- 
vision made  by  the  will  and  the  provision  under  the  settlement, 
still  the  one  is  a  satisfaction  of  the  other."  The  question  was 
thus  raised  and  presented  to  the  mind  of  the  Yice-Changellor, 
and  his  Honour  in  that  case  decided  in  favour  of  the  ademption. 
I  conceive,  therefore,  that  the  circumstance  of  the  ^limitations  [  *166  ] 
being  different  does  not  at  all  affect  the  question. 

Another  point  raised  was  this,  that  by  the  terms  of  the 
settlement  the  15,000Z.  were  to  be  in  satisfaction  of  all  that 
Mrs.  Wharton  was  entitled  to  under  the  will  of  her  uncle, 
William  Lambton,  and  it  was  therefore  contended,  that  as  this 
provision  was  stated  to  be  in  satisfaction  of  a  debt  due  by 
General  John  Lambton,  it  could  not  also  be  taken  to  be  in 
satisfaction  or  ademption  of  what  she  otherwise  would  be 
entitled  to  under  his  will.  I  have  never  felt  the  force  of  that 
argument.  It  was  necessary,  as  far  as  related  to  the  debt, 
that  the  provision  in  satisfaction  of  it  should  be  in  terms 
expressed ;  but  as  far  as  related  to  the  provision  by  the  will, 

(1)  12  E.  B.  33  (1  Ba.  &  Be.  298).  (3)  30  E.  fi.  197  (3  Sim.  503). 

(2)  3  Atk.  98. 
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Wbabton. 
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it  was  not  necessary,  because  that  effect  is  produced  by  operation 
of  law. 

[His  Lordship  then  referred  to  the  case  of  Baiigh  v.  Read, 
which  turned  upon  very  special  circumstances,  and  observed  that 
the  grounds  upon  which  that  case  was  decided  had  no  appli- 
cation to  the  case  before  him,  and  he  expressed  his  opinion  that 
the  rule  as  to  ademption  applied  and  that  the  judgment  should  be 

reversed.] 

The  decrees  and  order  appealed  from  were  reversed 

without  costs. 


1885. 

April  3. 

May  26,  27. 

Sffpt»  5. 


Appeal  from  the  Court  of  Chancery. 

KING  V.   HAMLET. 

(3  Clark  &  FinneUy,  218—246.) 

[This  was  an  appeal  from  a  decision  of  Lord  Brougham,  L.  C, 
reported  post,  p.  237.  The  decision  was  aflSrmed.  Lord  Lynd- 
hurst,  L.  C,  moved  the  judgment  of  the  House,  saying  that  he 
saw  no  ground  whatever  to  dissent  from  the  judgment  below. 

Lord  St.  Leonards,  in  his  book  on  Vendors  and  Purchasers, 
strongly  questions  the  grounds  upon  which  the  judgment  of 
Lord  Brougham,  L.  C,  proceeded.  Hie  criticism  was  judicially 
approved  by  Lord  Selborne  in  1873  (i). — 0.  A.  S.] 


1835. 

March  16. 

Juns. 


Lord 
LYNDHUR8T, 

L.C. 

Lord 
Brouqham. 

[456] 


Appeal  from  the  Court  of  Chancery. 
FOSTER  V.  COCKERELL  (2). 

(3  Clark  &  Finnelly,  456—478 ;  S.  C.  9  BHgh  (X.  S.)  332.) 

A  second  incumbrancer  of  an  equitable  interest  in  money  to  arise  under 
a  trust  for  sale  of  land,  by  giving  notice  to  the  trustees,  obtains  priority 
over  a  previous  incumbrancer  who  has  not  given  notice. 

By  indentures  of  lease  and  release,  21st  and  22nd  February, 
1812,  George,  late  Duke  of  Marlborough,  conveyed  estates  in 


(1)  Earl  of  Ayhs/ord  v.  Morris^ 
L.  fi.  8  Ch.  481,  491. 

(2)  Ward  v.  Duncomhe,  *93,  A.  C. 
369,  62  L.  J.  Ch.  881,  69  L.  T.  121  ; 
Arden  v.  Arden  (1885)  29  Ch.  D.  702, 
54  L.  J.  Ch.  655,  52  L.  T.  610; 
and    the    principle     applies    to     a 


sum  of  money  charged  on  land,  Br 
Hughes*  Trusts  (1864)  2  H.  &  M.  89, 
but  not  where  the  money  is  insepar- 
ably connected  with  an  estate  in  the 
land  itself  (e,g,  a  mortgage  debt) : 
Hopkins  V.  HeiMivortlif  '98,  2  Ch. 
347,  67  L.  J.  Ch.  526.— 0.  A.  S. 
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Berks,  Bucks,  Wilts  and  Herts,  to  certain  trustees  named  in  the       foster 
said  indentures,  in  fee,  upon  trust  to  raise  monies  to  pay  off    cockbbell. 
annuities  before  then  granted  by  the  Marquis  of  Blandford,  and 
also,  if  they  thought  proper,  to  pay  the  specialty  or  simple  con- 
tract debts  of  the  Mai'quis.     For  these  purposes,  the  trustees 
were  empowered  to  sell  the  estates,  or  in  the  meantime  mortgage 
them,  and   to   re-purchase   the  annuities;  and,  if  the  trustees 
should  think  proper,  but  not  otherwise,  to  pay  the  debts  of  the 
Marquis,  and  pay  any  ultimate  surplus  of  money  raised  in  the 
life-time  of  the  late  Duke  to  his  Grace,  and  the  surplus  of  money 
raised  after  the  late  Duke's  death  to  the  Marquis ;  and  it  was 
declared  that  the  trustees  *should  stand  seised  of  the  estates       [  *^^7  ] 
unsold  in  trust  for  the  late  Duke  for  life,  and  after  his  decease, 
in  trust  for  the  Marquis  in  fee. 

By  indenture  of  the  13th  August,  1812,  the  trusts  were 
enlarged,  and  the  trustees  were  empowered  to  raise  money  to 
pay  interest  of  debts,  at  the  time  of  the  date  of  the  release  of 
February,  1812,  due  and  owing  by  the  Marquis  of  Blandford,  and 
also  the  premiums  of  insurance  on  policies  effected  on  his  life, 
for  the  better  securing  of  such  debts.  The  trustees  Avere  also 
authorised  to  raise  money  upon  annuities,  in  order  to  carry  the 
objects  of  the  deed  into  effect,  and,  subject  to  such  trusts,  to  pay 
the  Bur|)lus  of  monies  raised  in  the  life-time  of  the  late  Duke  to 
him,  and  the  surplus  of  monies  raised  after  his  decease  to  the 
Marquis.  This  deed  also  declared  the  trustees  to  stand  seised  of 
the  estates  unsold  for  the  late  Duke  for  life,  and  after  his  decease, 
in  trust  for  the  Marquis  in  fee ;  and  it  was  declared  that  the 
trustees  might  exercise  partially  or  wholly  the  trusts  for  paying 
the  debts  of  the  Marquis,  at  their  discretion. 

By  indentures  of  the  8th,  12th  and  14th  June,  1813,  the 
Marquis  granted  to  the  appellant,  Thomas  Foster,  an  annuity  of 
447Z. ;  to  the  appellant,  George  Cleeve,  an  annuity  of  750i. ; 
and  to  William  Walter,  since  deceased,  and  now  represented  by 
James  Baikie,  an  annuity  of  775Z.  By  another  indenture  of  the 
14th  June,  1818,  made  between  the  Marquis  of  Blandford  of  the 
first  part,  Thomas  Foster  of  the  second  part,  George  Cleeve  of 
the  third  part,  William  Walter  of  the  fourth  part,  and  Edward 
Howard,  as  trustee,  of  the  fifth  part,  after  reciting  the  indentures 
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FosTBB      of  the  21st  and  22nd  of  February,  the  Idth  of  August,  1812,  and 
OocKBBBLL.    t^e  giaiits  of  annuity  of  the  8th,  12th  and  14th  of  June,  1813, 

[  *468  ]  the  Marquis  *granted  to  Foster,  Cleeve  and  Walter,  powers  of 
distress  and  entry  upon  the  estates  comprised  in  the  indentures 
of  21st  and  22nd  February,  1812,  for  securing  their  annuities ; 
and  he  demised  the  same  estates  to  Howard,  as  trustee,  for 
500  years,  for  better  securing  those  annuities.  The  appellants' 
annuities  were  further  secured  by  warrants  of  attorney,  on  which 
judgments  were  entered  as  of  Michaelmas  Term,  1813,  and 
docketed  on  the  19th  of  November,  1813.  Memorials  of  the 
four  last-stated  indentures,  by  which  the  three  last-mentioned 
annuities  were  granted,  and  of  the  warrants  of  attorney  securing 
the  same,  were  duly  enrolled  on  the  28th  and  30th  days  of 
June,  1813. 

By  an  indenture,  dated  the  10th  day  of  November,  1814,  and 
made  between  the  Marquis  of  Blandford  of  the  one  part,  and  the 
respondent.  Sir  Charles  Cockerell,  of  the  other  part,  after  reciting 
the  said  indentures  of  lease  and  release  of  the  21st  and  22nd 
February,  1812,  the  Marquis  of  Blandford  conveyed,  in  considera- 
tion of  a  sum  of  20,000/.,  to  the  said  respondent,  his  heirs,  &c., 
all  the  manors,  messuages,  tithes,  hereditaments,  monies  and 
premises  to  which  the  Marquis  was  then  entitled,  under  the  trusts 
of  the  said  indenture  of  the  22nd  of  February,  1812,  with  their 
appurtenances,  and  all  his  estate  and  interest  therein,  to  hold, 
receive  and  take  the  same  to  the  use  of  the  respondent,  his  heirs, 
&c.,  according  to  the  nature  and  quality -thereof  respectively,  in 
as  beneficial  a  manner  as  the  Marquis  of  Blandford  could  or 
might  have  held  and  enjoyed  the  same  if  the  said  indenture  had 
not  been  executed,  subject  to  a  proviso  for  redemption  therein 
contained. 

The  late  Duke  of  Marlborough  departed  this  life  on  the  30th 
of  January,  1817,  and  the  Marquis  of  Blandford  succeeded  to  the 
[  *ib9  ]  title.  In  March,  1819,  the  respondent  *caused  notice  in  writing 
of  the  indenture  of  the  10th  of  November,  1814,  and  of  the 
respondent's  claims  under  the  same,  to  be  given  to  the  trustees 
under  the  previous  deeds. 

The  trustees,  in  pursuance  of  the  trusts  of  the  deeds  of  the 
21st  and  22nd  of  February,  1812,  sold  the  manor  of  Oakley,  in 
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the  county  of  Bucks,  part  of  the  estates  comprised  in  the  inden-       Fobtbb 
tures,  and  received  the  purchase-money  thereof,  in  the  life-time    gogksbbll. 
of  the  late  Duke,  and  they  disposed  of  the  purchase-money  under 
the  trusts  vested  in  them. 

After  the  death  of  the  late  Duke,  the  trustees  sold  the  other 
estate  in  the  said  county  of  Bucks,  called  the  Shabbington  estate, 
and  also  the  estates  in  the  counties  of  Herts  and  Wilts. 

The  White  Knights  estate,  in  the  county  of  Berks,  was  also 
contracted  to  be  sold  under  the  direction  of  the  Court  of  Chancery  ; 
but  before  the  sale  was  completed,  the  estate  was  recovered  from 
the  tiiistees  by  a  party  claiming  a  prior  title  thereto  (i). 

The  trustees  had  a  surplus  of  the  purchase-monies,  arising 
from  the  sales  of  parts  of  the  estates  in  Bucks  and  Wilts,  and 
they  invested  parts  thereof  in  Exchequer-bills,  which  they 
deposited  in  the  hands  of  their  bankers,  Messrs.  Coutts  &  Co. 

The  annuities  granted  to  the  appellants  having  become  greatly 
in  arrear,  they  filed  their  bill  in  the  Court  of  Chancery,  as  of 
Michaelmas  Term,  1824,  against  the  trustees,  the  respondent, 
and  certain  other  persons,  whereby,  after  stating  the  grants  of 
the  annuities  to  them,  and  the  deeds  creating  and  securing  the 
same,  and  stating  that  the  trustees  had  sold  some  part  of  the 
estates  comprised  in  the  said  indentures  of  21st  and  22nd  of 
February,  1812,  in  the  life-time  of  the  late  Duke,  and  had  sold 
.  the  residue  thereof  subsequently  *to  his  death,  and  that  the  [  *460  ] 
trustees  had  satisfied  all  the  trusts  preceding  the  ultimate  trust 
for  the  payment  of  the  surplus  of  the  trust-monies,  it  went  on 
to  allege,  that  after  satisfying  such  trusts,  the  clear  surplus  of 
the  trust-monies  amounted  to  a  very  considerable  sum,  which 
they  had  retained  in  their  hands ;  the  bill  therefore  prayed,  that 
an  account  might  be  taken  of  the  estates  and  hereditaments  com- 
prised in  the  indentures  of  lease  and  release  of  the  21st  and 
22nd  of  February,  1812,  and  of  the  rents  and  purchase- money 
thereof,  received  by  the  trustees,  or  by  any  person  by  their  order, 
or  for  their  use,  or  which,  without  their  wilful  neglect  or  default, 
they  might  have  received;  and  that  an  account  might  be  taken 
of  the  sums  paid  under  the  trusts  of  the  indentures,  and  an 
account  of  what  was  due  to  the  appellants,  respectively,  for  the 

(1)  See  Cocktrdl  v.  CholmeUy,  36  R.  R.  16  (1  CI.  &  Pin.  60). 
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FosTEB  arrears  of  their  respective  annuities;  and  that  the  amount  of 
CocKERELL.  such  arrears  might  be  paid  to  them  respectively,  out  of  the 
monies  which,  upon  the  taking  of  the  account,  should  be  found 
due  from  the  trustees,  and  that  a  sufficient  part  of  the  trust- 
monies  might  be  set  apart  to  meet  the  future  payments  of  the 
annuities. 

The  defendants  put  in  their  answer,  and  the  respondent 
specially  stated,  in  his  answer,  his  claims  under  the  indenture  of 
the  10th  of  November,  1814,  and  the  notice  of  such  claims  given 
to  the  trustees  in  March,  1819,  and  his  ignorance  of  the  agree- 
ments of  the  8th,  12th  and  14th  of  June,  1813,  or  of  those 
annuities  or  any  others  being  secured  upon  the  estates  comprised 
in  the  indentures  of  1812. 

The  cause  was  heard  before  the  Master  of  the  EoUs  on  the 
18th  of  February,  1830,  and  by  the  decree  made  by  his  Honour, 
bearing  date  upon  that  day,  it  was  referred  to  the  Master  to  take 
the  accounts  prayed  by  the  bill,  and  also  to  take  an  account  of 
what  was  due  for  principal  money  on  the  several  charges  on  the 
[  •461  ]  *estates  comprised  in  the  said  indentures,  distinguishing  what 
was  due  on  each ;  and  to  inquire  as  to  the  dates  of  the  several 
and  respective  charges  and  incumbrances,  and  the  sums  for  which 
the  same  were  given,  and  the  particular  premises  subject  thereto 
respectively,  and  the  priorities  of  the  respective  charges  with 
regard  to  each  other ;  and  further  directions  were  reserved. 

The  Master,  by  his  general  report,  dated  on  the  24th  of 
December,  1832,  after  stating  the  accounts,  and  the  notice  of 
the  respondent's  incumbrances  given  by  the  respondent  to  the 
trustees,  found  that  the  appellants  were  entitled  to  a  priority  of 
claim  over  the  respondent,  in  respect  of  the  annuities  secured  on 
the  estates  comprised  in  the  deed  of  February,  1812. 

The  respondent  took  exceptions  to  this  report,  and  on  argument 
before  the  Master  of  the  Rolls  (i),  his  Honour  held  that,  by  reason 
of  the  notice  given  to  the  trustees,  the  respondent  was^ntitled 
to  a  priority  over  the  appellants  in  respect  of  the  rights  secured 
to  him  by  the  indenture  of  the  10th  of  November,  1814 ;  he 
therefore  made  an  order  allowing  the  exception. 

The  present  was  an  appeal  against  that  order. 

(1)  Norn.  Foster  v.  Blarkstone,  1  Myl.  &  K.  297. 
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Mr.  TrenUrve  and  Mr.  Tinney,  for  the  appellants :  Foster 

r. 

The  equities  of  the  parties  here  are  equal,  and  there  is  no  Cockebell. 
ground  on  which  the  respondent  can  claim  a  priority  over  the 
previous  incumbrancers.  It  is  clear  that  the  respondent,  having 
made  no  inquiry  for  incumbrances  of  the  trustees  before  he  took 
the  security,  and  having  given  no  notice  of  that  security  until 
nearly  five  years  after  its  date,  could  not  have  sustained  any 
injury  by  the  omission  of  the  appellants  to  give  earlier  notice  to 
the  trustees  of  the  security  which  they  possessed.  Their  omission 
therefore  *does  not  give  him  any  title  to  priority  in  equity.  [  •462  ] 
;^They  cited  a  number  of  cases  prior  to  Dearie  v.  Hall,  27 
R.  R.  1  (3  Russ.  1).^ 

Mr.  Pemherton  and  Mr.  Cockerell  for  the  respondent :  [  *70  ] 

It  is  unnecessary  to  go  into  any  consideration  of  the  cases 
previous  to  those  of  Dearie  v.  Hall,  and  Loveridge  v.  Cooper ,  for 
in  them  the  law  was  fully  considered  and  settled.  *  *  A  chose  [  471  ] 
in  action  cannot  pass  by  assignment,  which  gives  no  right  in  rem 
till,  by  notice  to  the  trustees,  the  validity  of  that  assignment  is 
perfected,  or  till  delivery  has  been  made.  Taking  that  to  be  the 
rule,  who  had  the  first  perfect  title  in  this  case  ?  The  respon- 
dent ;  for  it  was  he  that  first  gave  notice  to  the  trustee.  The 
rule  as  to  priority  is,  in  fact,  therefore  in  his  favour.  There  is 
no  ground  of  merit  on  which  one  party  is  preferred  to  another ; 
he  does  that  which  is  necessary  to  perfect  his  own  title,  and  to 
prevent  any  fraud  towards  those  who  may  come  after  him.  *  *  * 

Mr.  Tresilore,  in  reply.  [  ^^3  ] 

Lord  Ltndhubst,  L.  C.  in  moving  for  judgment,  said  : 

♦  *  The  question  in  the  cause  was  one  of  the  right  of  [  ^^5  ] 
priority,  as  between  two  incumbrancers,  namely,  whether  the 
subsequent  incumbrancer  in  equity,  having  given  notice  to  the 
trustees,  was  entitled  to  priority  over  a  former  equitable  incum- 
brancer. That  question  seems  to  me  to  have  been  settled,  after 
much  deliberate  discussion,  in  two  cases :  in  the  case  of  Dearie 
v.  Hall,  and  in  the  case  of  Loveridge  v.  Cooper.  These  cases  were 
very  learnedly  and  carefully  argued  before  Sir  Thomas  Plmner, 
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FoBTEB  as  Master  of  the  Bolls.  The  Master  of  the  Bolls,  after  taking 
CocKERSLL.  time  to  consider  them,  pronounced,  in  each,  a  very  elaborate 
judgment,  in  which  he  most  distinctly  recognised  the  principle, 
that  a  party  who  first  gives  notice  to  the  trustees  of  an  incum- 
brance created  in  his  favour  over  the  trust  property;  is  entitled 
to  a  priority  in  equity.  Without  adverting  to  the  particular  facts 
of  those  cases,  the  reason  on  which  his  Honour  adopted  that 
principle  as  the  rule  for  his  decision  seems  to  have  been,  that 
if  a  contrary  doctrine  was  allowed  to  prevail,  it  would  enable  a 
cestui  que  trust  to  commit  a  fraud,  by  enabling  him  to  assign  his 
interest,  first  to  one,  and  then  to  a  second  incumbrancer,  and 
perhaps,  indeed,  to  a  great  many  more ;  and  these  later  incum- 
brancers would  have  no  opportunity  of  ascertaining,  by  any 
communication  with  the  trustees,  whether  or  not  there  had  been 

[  •476  ]       a  prior  assignment  of  *the  interest,  on  the  security  of  which  they 
were  relying  for  provision  for  their  claims. 

Another  principle,  acted  upon  by  the  Master  of  the  Eolls, 
was,  that  a  party,  till  he  gave  notice  to  the  trustees,  had  not 
done  everything  that  was  necessary  to  complete  his  title.  I  fully 
agree  with  that  principle.  In  a  case  of  this  sort  it  is  necessary 
that  a  party  claiming  advantage  from  a  title,  should  do  every- 
thing that  is  requisite  to  complete  that  title  before  he  sets  up  a 
claim  in  respect  of  it.  The  Master  of  the  Bolls  was  also  of 
opinion,  that  the  trustees  themselves  were  entitled  to  notice  on 
their  own  account ;  and,  that  till  notice  was  given  to  the  trustees, 
they  did  not,  in  fact,  become  trustees  for  the  assignee.  It  was 
upon  these  distinct  grounds  that  he  laid  it  down  as  a  general 
principle,  that  in  the  case  of  an  equitable  assignment  the  party 
who  was  the  earlier  incumbrancer  in  point  of  date,  was  not 
entitled  to  priority  if  he  did  not  give  notice ;  but  such  priority 
was  justly  to  be  conceded  to  a  party  giving  notice  to  the  trustees, 
although  such  party  was,  according  to  the  date  of  the  assignment, 
only  a  second  incumbrancer. 

These  cases  afterwards  came  before  me  when  I  had  the  honour 
of  presiding  in  the  Court  of  Chancery,  and  they  were  again  argued 
with  great  ability  and  great  attention  to  the  subject.  I  took  time 
to  consider  the  judgment,  and  after  mature  deliberation  felt 
satisfied  that  the  decision  of  the  Master  of  the  Bolls  in  each 
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case  was  a  correct  judgment,  and  that  it  was  my  duty  to  affirm  Fobtsb 
the  judgment  in  each.  We  come,  then,  to  the  present  case,  and  gogkebbll. 
in  my  opinion  the  principle  on  which  the  decisions  in  those  cases 
proceeded  applies  directly  to  the  present.  Here  are  two  incum- 
brancers of  an  equitable  interest.  The  latter  *gave  notice  to  the  [  *^77  ] 
trustees,  the  former  neglected  to  do  so  till  long  afterwards.  This 
case  came  before  the  late  Master  of  the  Bolls  (Sir  John  Leach). 
His  Honour  referred  to  and  considered  the  decisions  I  have  just 
noticed,  and  being  of  opinion  that  they  were  correct  and  that  he 
was  bound  by  their  authority,  he  pronounced  his  own  judgment 
in  conformity  with  them,  and  gave  to  the  second  incumbrancer 
with  notice  a  priority  over  the  first  incumbrancer  without  notice. 
Under  these  circumstances,  therefore,  1  think  your  Lordships 
will  be  of  opinion  that  that  decision  so  pronounced  upon  these 
principles  was  correct,  and  I  therefore  move  that  the  judgment 
in  this  case  be  affirmed ;  and  considering  that  the  "point  now 
subjected  to  appeal  has  already  been  decided  more  than  once, 
after  deliberate  argument  in  the  Court  below,  1  think  that  your 
Lordships  will  also  be  of  opinion  that  this  judgment  ought  to 
be  affirmed  with  costs. 

Lord  Brougham  : 

1  agree  with  my  noble  and  learned  friend  as  to  this  case.  This 
case  was  decided  in  the  Court  below,  upon  the  principle  of  the 
two  former  cases  in  the  Bolls,  and  the  discussion  here  has  brought 
under  the  view  of  your  Lordships  the  judgments  in  Dearie  v.  HaU 
and  Loveridge  v.  Cooper.  With  the  decisions  in  those  cases  1 
perfectly  agree,  and  it  is  not  only  my  opinion  that  this  case  ought 
to  be  decided  by  them,  because  the  principle  laid  down  in  those 
to  which  I  have  referred  strictly  applies  to  this  case,  and  because 
there  is  nothing  in  the  facts  of  the  present  case  to  prevent  the 
application  of  that  principle,  but  also  because  I  am  of  opinion, 
that  if  those  cases  of  Dearie  v.  HaU  and  Loveridge  v.  Cooper  were 
now  before  your  Lordships  *by  appeal,  they  ought  to  be  declared  [  *478  ] 
to  have  been  well  decided,  and  ought  to  be  affirmed.  It  seems 
to  me  that  the  true  principle  which  ought  to  govern  courts  of 
equity  was  taken  in  those  cases,  according  not  only  to  the  analogy 
of  established  decisions,  but  according  to  the  rules  which  have 
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been  formally  and  distinctly  laid  down,  and  which  make  those 

cases  not  cases  of  the  first  impression,  but  cases  which  have 

proceeded  upon  well-defined  and  well-settled  rules  of  equity.     I 

entirely  agree  that  this  judgment  of  the  Master  of  the  Bolls 

should  be  afi^med,  and  that  there  was  no  such  reasonable  ground 

for  appeal  here  as  to  entitle  the  appellant  to  escape  without  paying 

the  costs. 

Decree  affirmed  and  appeal  dismissed  with  costs. 


1835. 

July  9,  14. 
Aug,  19. 

Park,  J. 

LiTTLEDALE, 

J. 

Lord 
Bbouoham. 

Earl  of 
Devon. 
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[  ^'^l^  ] 


In  the  Matter  of  the   ISLINGTON    MAEKET 

BILL  (1). 

(3  Clark  &  Finnelly,  513—523 ;  S.  C.  12  M.  &  W.  20,  n.) 

Charter — Corporation — Market. 

Where  a  corporation  had  held  a  market  by  prescriptioni  and  the  Crown 
afterwards  granted  to  the  coi'poration  a  charter  with  these  words,  *  *  quod 
nullum  mercatum  infra  septem  leucas  in  circuitili  burgi  prsedicti  per  nos 
vel  hieredes  nostros  ulieno  concedatur :  "  Held,  that  such  prohibition,  if 
it  could  be  construed  to  extend  beyond  that  which  is  attached  by  the 
common  law  to  the  grant  of  a  market,  was  void.  Held  also,  that  the 
establishment  of  a  new  market,  to  be  holden  at  the  same  times  within 
the  common  law  distance  of  the  old  market,  was  prima  facit  injurious  to 
the  latter,  and  therefore  void ;  the  convenience  of  the  public  would  not, 
under  such  circumstances,  justify  the  grant  of  a  new  market. 

And  where  the  first  charter  puriK)rted  to  be  granted  **  de  assensu  prae- 
latorum,  comitum,  &c.  in  instanti  Parliamento  convocato,"  a  new  charter 
granted  to  hold  a  market  within  the  prescribed  distance  would  be  void, 
and  would  be  repealable  by  scire  facias.  The  words  stated  would  have 
the  effect  of  giving  the  first  charter  the  authority  of  an  Act  of  Parliament. 

Such  a  charter  could  only  be  repealed  by  Act  of  Parliament. 

If  the  market  created  by  the  first  charter  had  not  sufficient  space  for 
the  accommodation  of  the  public,  and  also,  if  part  of  the  space  originally 
allotted  to  it  was  employed  or  suffered  by  the  grantee  to  be  employed  for 
other  purposes,  without  his  providing  as  convenient  a  place  for  the  public 
to  buy  and  sell  in  elsewhere  within  the  limits  of  his  grant,  those  cii*cum- 
stances  would  furnish  a  good  defence  to  an  action  brought  by  him  against 
any  person  for  selling  out  of  the  market ;  they  might  also  furnish  ground 
for  a  scire  facias  to  repeal  the  patent. 

Qtujsrey  whether  such  circumstances  would  not  render  the  *grantee 


(1)  Cited  and  followed  by  LiNDLEY, 
L.  J.  in  Ooldsmid  v.  (/.  E.  By,  Co, 
(1883)  25  Ch.  Div.  511,  53  L.  J.  Ch, 
371,  390 ;  affirmed  9  App.  Cas.  927, 
where  the  opinions  of  the  Judges  in 
the  principal  case  ai'e  referred  to  at 


some  length  by  Lord  Selborxe,  L.  C. 
(see  9  App.  Cas.  pp.  945,  946) ;  also 
by  Collins,  L.  J.  in  Taylor  v.  New 
Wi7idsor  C&rporatioHy  '98, 1  Q.  B,  186, 
203,  67  L.  J.  Q.  B.  91,  102,  C.  A.; 
affirmed,  '99,  A.  C.  41.— R.  C. 
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liable  to  an  indictment  for  a  misdemeanour  ?    If  they  would,  an  action  in  ze 

would  also  lie  against  him  for  his  default.  The 

But  while  such  grant  remained  unrepealed,  no  other  market  could  be       i^^^JL^ 
granted  within  the  limited  distance.  Bill. 

If  by  the  terms  of  the  grant  the  market  was  to  be  held  in  a  fixed  place 
defined  and  known  by  metes  and  bounds,  should  those  limits  not  be 
sufficient,  and  the  owner  of  the  market  haye  no  power  to  enlarge  them, 
a  new  market  might  be  granted  to  such  an  extent  as  to  supply  the   ' 
deficiency,  but  no  more. 

A  BILL  had  been  introduced  into  Parliament  for  the  purpose 
of  establishing  a  cattle-market  at  Islington.  The  Corporation 
of  the  city  of  London  presented  a  petition  to  the  House  of  Lords, 
praying  to  be  heard  by  counsel  against  the  bill.  The  prayer 
of  the  petition  was  granted,  and  the  bill  was  ordered  to  be  argued 
by  one  counsel  on  each  side. 

Mr.   Harrison  appeared   at   the    bar    as    counsel  for  the 
corporation  against  the  bill. 

Merewether,  Serjt.  was  heard  in  support  of  it.  ^i%9. 

At  the  close  of  the  arguments  the  following  questions  were 
proposed  to  the  Judges : 

A  charter  was  granted  by  King  Edward  III.  to  the  corporation 
of  the  borough  of  A.,  with  these  words,  (inter  alia,)  "  quod  nullum 
mercatum  infra  septem  leucas  in  circuitu  burgi  praBdicti  per  nos 
vel  hseredes  nostros  alieno  concedatur."  The  corporation  hath 
continued  to  hold,  as  it  before  had  been  holden,  by  prescription, 
a  market  in  Blackacre,  and  to  take  the  profits  thereof.  A  charter 
is  now  granted  to  B.  by  *the  Crown,  of  a  market  to  be  holden  in  [  *bib  ] 
Whiteacre,  within  less  than  seven  miles  distance  from  Blackacre. 

1.  Is  this  second  grant  contrary  to  the  first,  and  may  it  be 
repealed  by  sci.fa,  as  contrary  thereto  ? 

2.  The  same  question,  Whiteacre  being  less  than  seven  miles 
distant  from  the  borough  of  A.  ? 

8.  In  either  of  the  said  cases,  can  it  be  pleaded  or  in  any  way 
taken  into  consideration  that  the  benefit  of  the  pubUc  required 
a  new  market  to  be  holden  other  than  markets  holden  by  the 
corporation  of  A.,  and  within  less  than  seven  miles  from  those 
markets,  or  from  the  said  borough  ? 
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In  le        Pabe,  J.  on  behalf  of  himself  and  the  other  Judges,  delivered  the 
Islington  following  answer: 

Bill.  I  have  to  acquaint  your  Lordships,  that  my  learned  brethren 

and  myself,  in  considering  the  questions  propounded  to  us  by 
your  Lordships,  assume  that  it  is  proposed  to  ask  the  first  and 
second  questions  with  reference  to  holding  the  new  market  at  the 
same  times  with  the  old. 

The  Judges  are  agreed,  that,  if  this  clause  adds  any  prohibi- 
tion other  than  that  which  is  attached  by  the  common  law  to  the 
grant  of  a  market,  it  is  void ;  for  there  is  no  consideration  for 
such  restriction,  nor  any  additional  benefit  conferred  upon  the 
subject.  That  is,  it  is  a  prohibition  imposed  in  respect  of  an 
old  right,  without  a  new  consideration. 

The  establishment  of  a  new  market,  to  be  holden  at  the  same 
times  within  the  common  law  distance  of  an  old  market,  pHmd 
facie  is  injurious  to  the  old  market,  and  therefore  void. 

The  Judges  are  also  of  opinion,  that  the  circumstances  men- 
tioned in  the  third  question,  viz.,  that  the  benefit  of  the  public 
[  *516  j  required  a  new  market  to  be  ^holden  other  than  markets  already 
holden  by  the  first  grantee,  would  not  of  itself  warrant  the  grant 
of  such  new  market. 

July  14.  Li  a  subsequent  debate  on  the  bill,  the  further  opinion  of  the 

Judges  was  desired,  and  their  Lordships  having  again  attended 
the  House,  the  following  questions  were  put  to  them  : 

A  charter  was  granted  by  King  Edward  III.  to  the  corporation 
of  the  borough  of  A.,  with  these  words,  {inter  aliay)  "  quod  nullum 
mercatum  infra  septem  leucas  in  circuitu  burgi  prsBdicti  per  nos 
vel  hseredes  nostros  alieno  concedatur."  And  this  grant  purports 
to  be  made  ''  de  assensu  praslatorum,  comitum,  baronum,  ac  totius 
communitatis  regni  in  instanti  Farliamento  apud  Westmonas- 
terium  convocato."  And  the  charter  begins,  **  Eex  Archiepiscopis, 
&c.  salutem."  The  corporation  hath  continued  to  hold  as  it  before 
had  been  holden,  by  prescription,  a  market  in  Blackacre,  in  the 
borough  of  A.,  and  to  take  the  profits  thereof.  A  charter  is  now 
granted  to  B.  by  the  Crown  of  a  market  to  be  holden  in  Whiteacre, 
within  less  than  seven  miles  distance  from  Blackacre. 
1.  Would  the  second  charter  as  above  mentioned,  for  holding 
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a  market  within  seven  miles  from  the  market  at  Blackacre,  be        in  re 
illegal,  and  could  it  be  repealed  by  scire  facias  ?  Islii^on 

2.  Same  question,  within  seven  leagues  from  the  borough      Mabkbt 
of  A.  ? 

8.  The  Judges  having  informed  the  House,  that  in  their 
opinion  the  circumstance  of  the  benefit  of  the  public  requiring  a 
new  market  would  not  of  itself  warrant  the  grant  of  a  new  market, 
their  opinion  is  further  required,  whether  the  advantage  of  the 
public,  coupled  with  the  fact  that  the  space  of  the  prior  *market  [  'oi?  ] 
is  not  sufficient  for  the  buyers  and  sellers,  could  not  be  pleaded, 
or  in  any  way  taken  into  consideration,  to  warrant  or  support 
the  grant  of  a  new  market  within  the  limits  of  the  common  law  ? 

4.  Or  whether  the  advantage  of  the  public,  coupled  with  the 
facts  that  the  space  of  the  prior  market  is  not  sufficient  for 
the  buyers  and  sellers,  and  that  part  of  the  ancient  site  of  the 
market  has  been  employed  or  permitted  to  be  employed  by  the 
owners  of  the  market,  could  not  be  pleaded,  or  in  any  way  taken 
into  consideration,  to  warrant  or  support  the  grant  of  a  new 
market  within  the  limits  of  the  common  law  ? 

5.  Or  whether,  supposing  the  prior  xnarket  to  be  granted  in 
a  fixed  place,  the  advantage  of  the  pubUc,  coupled  with  the  facts 
that  the  place  of  the  prior  market  is  not  sufficient  for  the  buyers 
and  sellers,  and  that  part  of  the  ancient  site  and  place  of  the 
market  has  been  employed  or  permitted  to  be  employed  by  the 
owners  of  the  market  for  other  purposes  than  those  of  the  market, 
could  not  be  pleaded,  or  in  any  way  taken  into  consideration,  to 
warrant  or  support  the  grant  of  a  new  market  within  the  limits 
of  the  common  law  ? 

LiTTLEDAiiE,  J.,  haviug  conferred  with  the  rest  of  the  Judges 
present,  delivered  their  unanimous  opinion  on  the  two  first 
qu^tions  in  the  affirmative,  but  desired  time  to  consider  of  the 
remaining  three  questions. 

On  a  subsequent  day,  Littledale,  J.  delivered  the  unanimous      ^^9- 19. 
opinion  of  the  Judges  present,  upon  these  three  questions, 
in  the  following  terms  : 

When  three  of  the  Judges,  Mr.  Baron  Parke,  Lord  Com- 
missioner Bosanquet   and  myself,  attended  your   *Lord8hip8'       [  *5i8  ] 
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In  le  House  on  the  14th  of  July,  your  Lordships  were  pleased  to  ask 
Islington  the  Judges  then  present,  whether  the  words  of  the  charter  of 
^BiSf^  King  Edward  HI.  were  such  as  to  give  it  the  effect  of  an  Act  of 
Parliament  ?  and  to  which  question,  the  Judges  answered  in  the 
affirmative.  That  being  so,  it  would  appear  that  all  the  other 
questions  which  now  await  the  opinion  of  the  Judges  are  at  an 
end,  because  if  there  be  a  prohibition  by  Act  of  Parliament  from 
holding  a  market  within  seven  miles  of  the  borough  of  A.,  the 
Eong  would  have  no  right  to  grant  a  market  to  be  held  within 
seven  miles  under  any  circumstances  whatsoever ;  but  an  appli- 
cation must  be  made  to  Parliament  to  repeal  that  Act  which 
has  embraced  and  confirmed  the  charter. 

The  third  and  fourth  questions  proposed  by  your  Lordships, 
which  are  the  two  first  of  those  on  which  the  Judges  requested 
time  for  consideration,  may  be  conveniently  answered  together. 
These  questions  evidently  apply  to  the  grant  of  a  market,  not 
to  be  held  in  a  certain  spot  defined  or  known  by  metes  and 
bounds,  but  generally  in  the  vill  or  district  of  Blackacre.  There 
is  no  doubt  but  that  the  grantee  of  such  a  market  may  hold  it 
anywhere  within  that  viU  or  district,  or  in  more  places  than  one, 
and  may  change  the  place  in  which  it  is  held ;  and  an  obligation 
is  cast  upon  him  by  his  acceptance  of  the  grant,  to  provide 
convenient  accommodation  for  all  who  are  ready  to  buy  and  sell 
in  the  public  market.  If  he  does  not  do  so,  or  if,  after  having 
once  appropriated  a  particular  site  for  the  use  of  the  public  as 
a  market-place,  he  afterwards  employs  or  permits  it,  or  part  of 
it,  to  be  employed  for  other  purposes  without  providing  as  con- 
venient a  place  for  the  public  to  buy  and  sell  in  elsewhere, 
[  •siQ  ]  within  the  limits  *of  his  grant,  the  consequence  would  be  first, 
that  there  would  be  a  good  defence  to  an  action  brought  by  the 
grantee  of  the  franchise  against  any  person  for  selling  out  of 
the  market  to  the  prejudice  of  his  right,  provided  such  person 
had  been  prevented  from  selling  in  the  market  by  the  want  of 
convenient  room.  This  point  was  decided  in  the  case  of  Prince 
V.  Lewis  (i),  and  confirmed  by  that  of  Mosley  y.  W€Uker(2).  A 
second  consequence  would  be,  that  this  breach  of  a  public  duty 
on  the  part  of  the  grantee  of  the  franchise  might,  unless  those 

(1)  29  R.  E.  265  (5  B.  &  C.  363).  (2)  31  E.  E.  146  (7  B.  &  C.  40). 
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inconveniences  were  removed,  and  a  sufficient  space  restored  for        in  re 
the  accommodation  of  the  public,  operate  as  a  forfeiture,  and     iblington 
famish  a  ground  for  a  scire  facias  to  repeal  the  patent  by  which      ^^^f* 
the  market  was  granted.    And  thirdly,  we  are  not  prepared  to 
say  that  such  misconduct  of  the  grantee  would  not  render  him 
liable  to  an  indictment  for  a  misdemeanour,  in  like  maimer  as 
the  grantee  of  a  ferry  is  punishable  for  a  default  in  providing 
proper  boats  and  ferrymen,  though  we  are  not  aware  of  any 
instance  in  which  such  a  proceeding  against  the  owner  of  a 
market  has  been  adopted ;  and  if  an  indictment  would  lie  against 
him  for  his  default,  an  action  would  also  lie  at  the  suit  of  any 
private  individual  who  should  have  received  any  special  injury 
thereby. 

But  these  are  the  only  consequences  of  the  breach  of  duty 
committed  by  the  grantee  of  the  franchise ;  for  we  are  of  opinion 
that  whilst  the  grant  remains  unrepealed,  the  default  of  pro- 
viding proper  accommodation  for  the  public  cannot  operate  in 
point  of  law  as  a  ground  for  granting  a  new  charter  to  another 
to  hold  a  market  within  the  common  law  distance,  which  shall 
really  be  injurious  to  the  existing  market.  But  *after  the  former  [  *620  ] 
grant  has  been  duly  repealed,  a  new  charter  may  of  course  be 
granted  to  any  one. 

The  fifth  and  last  question  proposed  by  your  Lordships  con- 
tains one  circumstance  which  makes  a  very  material  difference 
in  the  consideration  of  the  supposed  case.  This  question  relates 
to  a  market  held  by  the  terms  of  the  grant  in  a  fixed  place,  that 
is,  as  we  understand  it,  in  a  place  defined  or  known  by  metes 
and  bounds,  and  containing  a  precise  quantity  of  land.  We  are 
of  opinion,  that  if  those  limits  are  not  sufficient  for  the  accom- 
modation of  buyers  and  sellers  at  the  market,  and  the  owner  of 
the  market  has  no  power  to  enlarge  the  limits,  that  circumstance, 
coupled  with  the  fact  that  it  would  be  for  the  advantage  of  the 
public  that  a  new  market  should  be  erected,  would  be  a  sufficient 
ground  for  the  Crown  to  take  such  steps  as  would  according  to 
law  have  the  effect  of  erecting  a  new  market,  to  such  an  extent 
as  would  remedy  the  inconvenience,  without  affecting  the  rights 
of  the  owners  of  the  old  market ;  and  for  that  purpose  a  writ 
of  ad  quod  damnum  might  issue,  and  upon  the  inquisition  returned 
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In  re  on  that  writ,  that  the  erection  of  a  new  market  would  not  be  to 
Islington  ^^^  damage  of  the  owners  or  other  persons,  the  Crown  might 
^Bul^  grant  such  a  new  market  as  would  not  be  to  the  damage  of 
others.  We  do  not  say  that  a  writ  of  ad  quod  damnum  i& 
absolutely  necessary;  but  if  the  Crown  were  to  grant  a  new 
charter  without  a  writ  of  ad  quod  damnum,  and  it  should  appear 
that  the  interests  of  other  persons  were  prejudiced,  the  Crown 
would  be  supposed  to  be  deceived,  and  the  grant  might  be 
repealed  on  a  scire  facias.  Vide  note  in  Fitz.  Nat.  Brev.  226 ; 
and  according  to  the  authority  in  2  Inst.  406,  ''  if  one  hath  a 
market  either  by  prescription  or  by  letters  patent  of  the  King,. 
[  •621  ]  and  another  obtains  a  market  to  the  nusans  of  the  ^former 
market,  he  shall  not  tarry  till  he  have  avoided  the  letters  patent 
of  the  latter  market  by  course  of  law,  but  he  may  have  an  assize 
of  nusans ;  "  and  the  same  authority  adds,  **  there  be  words  in 
the  grant  of  a  market,  ita  quod  non  sit  ad  nocumentum  aUeHtis 
mercati.''  But  in  whatever  form  any  proceedings  are  taken  for 
the  new  market,  we  are  of  opinion  that  the  new  market  can  only 
be  legally  granted  to  such  an  extent  as  to  provide  for  what  may 
be  called  the  surplus  accommodation  of  the  public  beyond  what 
the  market  of  Blackacre  can  afford,  and  that  the  market  of 
Blackacre  is  not  to  be  affected  by  the  new  market :  for  instance^ 
if  the  public  require  twenty  acres  of  accommodation,  and  Black- 
acre  could  only  afford  ten  acres,  the  new  market  could  not  be 
granted  for  the  whole  twenty  acres,  but  only  for  the  additional 
ten  acres,  so  as,  upon  the  whole,  the  twenty  should  be  capable 
of  being  used  by  the  public ;  and  we  think  that  if  the  proceeding 
by  ad  quod  damnum  should  be  adopted,  the  inquisition  would 
probably  be  adapted  to  such  a  state  of  things. 

For  if  a  new  market  were  granted  for  twenty  acres,  that  would 
be  to  the  damage  of  the  old  market,  and  might  have  the  effect 
of  totally  ruining  it,  when  there  was  no  default  in  the  owners 
of  that  market,  but  the  necessity  of  the  new  market  arose  from 
the  increase  of  population.  This  view  of  the  case  however  is 
entirely  new.  We  at  least  know  of  no  instance  where  the 
question  has  arisen,  for  in  general  markets  belong  to  districts, 
and  then  they  may  be  changed  or  enlarged  as  the  owners  please. 
And  as  this  point  never  has  been  argued  by  counsel,  and  as  the 
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opinion  of  three  Judges  only  is  asked,  when  the  original  questions        In  re 
were  submitted  to  nine  Judges,  we  do  not  feel  so  confident  in     Islington 
this  opinion  as  if  we  had  come  to  the  same  conclusion  after      ^^^ 
hearing  counsel  and  conferring  with  the  whole  *of  the  nine       [  *522  ] 
Judges  to  whom  the  questions  were  originally  put. 

Your  Lordships  will  observe  that  it  may  by  possibility  happen 
that  the  limits  of  a  district  within  which  a  market  is  to  be  held 
(though  such  market  may  not  be  confined  to  a  certain  place 
therein)  may  yet  be  so  narrow,  and  the  residue  of  the  district 
not  appropriated  to  the  purpose  of  a  market  so  occupied,  that 
the  grantee  cannot  possibly  perform  his  duty  by  providing  such 
accommodation  as  the  increased  exigencies  of  the  public  may 
require.  Such  a  case  would,  we  apprehend,  be  governed  by  the 
principle  laid  down  in  our  answer  to  the  fifth  and  last  question, 
and  the  Grown  would  have  a  power  to  grant  such  new  market 
as  would  be  required  for  that  portion  of  the  public  which  could 
not  be  accommodated  within  the  limits  of  the  former  grant. 

LoBD  Brougham  : 

I  am  sure  that  your  Lordships  are  much  indebted  to  the 
Judges  for  the  very  learned  answers  they  have  given  to  your 
Lordships'  questions.  The  opinion  they  have  given  is  un- 
doubtedly a  qualified  one,  but  then  it  is  clear  that  we  can  run 
no  risk  *  from  acting  on  it  thus  qualified.  Your  Lordships  only 
put  the  question  whether  the  charter  intended  to  be  granted 
was  inconsistent  with  the  old  grant.  Your  Lordships  put  the 
feigned  case  of  a  new  and  an  old  charter.  But  the  Judges  have 
stated  that  in  such  a  case  as  we  have  stated,  namely,  with  such 
words  in  the  charter,  it  is  to  be  taken  as  equal  to  an  Act  of 
Parliament.  Now  an  Act  of  Parliament,  as  we  know,  can  touch 
anything,  and  that  which  has  been  created  by  one  may  be  taken 
away  by  another.  The  answer,  therefore,  does  not  decide  the 
fate  of  the  bill.  The  fact  that  the  Islington  Market  Bill  may  be 
inconsistent  *with  existing  rights,  is  not  decisive  of  the  question  [  *523  ] 
whether  you  ought  to  pass  that  bill,  for  that  must  be  the  case 
with  all  local  Acts  and  with  all  bills  for  the  dissolution  of 
marriage.  Yet  it  is  clear,  that,  with  respect  to  these.  Parliament 
has  an  undoubted  power  to  pass  them.    All,  therefore,  that 
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you  have  obtained  from  the  Judges,  so  far  as  relates  to  your 
guidance  in  the  present  case,  is  the  expression  of  an  opinion  that 
but  by  a  new  Act  of  Parliament  old  rights  cannot  be  interfered 
with.  But  that  may  be  the  best  foundation  for  asking  for  the 
new  remedy.  The  qaestion  of  compensation  may  be  affected  by 
this  opinion  of  the  Judges,  but  nothing  more ;  but  your  Lord- 
ships cannot  grant  this  compensation,  and  the  other  Hoase  of 
Parliament  has  dealt  with  the  bill  already.  You  may  suggest 
an  amendment,  and  the  other  House  may  tack  a  clause  of  com- 
pensation to  the  bill. 

The  Earl  of  Devon  quite  agreed  with  what  had  just  fallen 
from  the  noble  and  learned  Lord. 

The  opinions  of  the  Judges  were  ordered  to  be  entered  on  the 

Journals  (i). 

The  bill  afterwards  passed  both  Houses  and  received 

the  Royal  assent. 


18S6. 
June  4,  5. 


Lord 
Bbougham. 

[544] 


Appeal  from  the  Court  of  Session. 

JACOB   YATES   v.  ALEXANDEE  THOMSON 

AND  Others. 

(3  Clark  &  Finnelly,  544—592.) 

Devisee  and  executor — Foreign  law  and  practice — Principles  of  con- 
struction— Rules  of  evidence — Appropriation  of  money. 

J.  Y.,  bom  in  Scotland  but  domiciled  in  England,  bought  a  Scotch 
estate,  paid  part  of  the  price,  and  for  the  remainder,  which  was  declared 
to  be  a  lien  on  the  estate,  he  gave  a  bond,  payable  within  a  given  time, 
if  all  pre-existing  incumbrances  affecting  the  estate  should  be  then  dis- 
charged. The  vendor  assigned  the  bond  and  real  lien  to  the  bank  of  L., 
who  gave  J.  Y.  notice  thereof.  J.  Y.,  finding  that  the  incumbrances 
were  not  discharged  at  the  expiration  of  the  time  for  payment  of  the 
bond,  deposited  the  principal  and  interest  in  the  Bank  of  Scotland,  and 
informed  the  assignees  that  the  money  was  so  consigned,  but  should 
be  paid  to  them  on  producing  discharges  fi-om  the  incumbrances.  The 
assignees  produced  some  discharges,  and  received  a  proportion  of  the 
deposit.  The  balance  remained  in  the  bank,  on  receipts  taken  in  J.  Y.*s 
name,  up  to  the  time  of  his  death. 

J.  Y.  before  his  death  executed  in  England  several  instruments  in 
writing.    In  a  will  respecting  his  Scotch  estate,  he  declared  his  will  to 

(1)  See  the  Lords*  Journals  for  1835,  pp.  285,  583,  584. 
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be,  that  the  said  reoeipte  of  deposit  should  become  the  property  of  cei'tain        Tates 

tmsteee  of  that  estate,  and  be  indorsed  to  them  by  his  executors  in  a  will      ^ ^. 

of  his  English  property,  the  money  to  remain  in  deposit  untU  the  titles 
of  the  estate  should  be  cleared,  and  then  to  become  the  property  of  the 
vendors'  representatives  on  payment  of  the  bond.  He  then  made  a  will 
respecting  his  English  property,  appointing  executors,  and  afterwards 
cancelled  it.  He  subsequently  executed  a  trust-deed,  disposing  of  his 
Scotch  estate,  and  therein  declared  that  he  had,  in  a  separate  will 
respecting  hifi  English  property,  directed  his  trustees  and  executors  to 
indorse  the  said  ♦receipts  to  the  trustees  of  his  Scotch  estate.  He  after-  [  *545  ] 
wards  made  a  will  disposing  of  his  English  property ;  and  thereby  gave 
his  goods  and  chattels,  wherever  situated,  to  his  nephew,  and  appointed 
him  sole  executor  and  residuary  legatee.  He  obtained  probate  of  the 
will,  and  claimed  thereunder  the  bank  deposit,  in  a  suit  instituted  in 
Scotland  between  him  and  other  claimants. 

Held,  first,  that  the  Scotch  court  had  a  right  to  look  to  the  first  will 
for  diacovering  the  testator's  intentions  respecting  the  deposited  money ; 
secondly,  that,  without  looking  to  that  will,  the  trust-deed  contained  a 
sufficient  declaration  of  J.  Y.'s  intention  to  appropriate  the  money  to  his 
trustees  for  payment  of  his  bond. 

Following  up  the  principle  that  the  hx  lori  domicUH  governs  the  dis- 
tribution of  personal  estate,  the  Scotch  and  all  foreign  courts  are  bound, 
in  the  interpretation  of  a  testator's  written  declarations  of  intention 
touching  his  personal  estate,  situated  within  the  foreign  jurisdiction,  to 
adopt  the  principles  of  construction  applicable  to  such  instruments  by 
the  law  of  the  testator's  domicile,  and  that  law,  being  matter  of  fact,  is 
to  be  inquired  after  like  other  facts ;  but  they  are  not  bound  to  adopt 
foreign  rules  of  evidence,  every  court  having  its  own  technical  rules  of 
procedure. 

By  the  law  of  evidence  in  England,  a  will  is  not  admissible  in  evidence 
in  an  action  regarding  the  testator's  personal  estate ;  the  only  evidence 
is  the  probate. 

If  a  testator  recites  that  he  has  in  the  first  part  of  his  will  given 
such  an  estate  to  A.,  that  estate  passes  to  A.  though  no  such  gift  is 
in  the  will. 

Mb.  James  Yates,  a  native  of  Glasgow,  left  Scotland  when 
very  yoang,  became  a  merchant  in  London,  and  died  on  the 
26th  of  August,  1829,  at  his  estate  of  Woodville,  near  Salcombe, 
in  Devonshire,  at  the  age  of  74,  having  been  resident  in  England 
for  the  preceding  60  years.  He  had  been  married,  but  at  his 
death  left  neither  widow  nor  child.  In  the  year  1815  he 
purchased  from  Colonel  Alexander  Macdonald,  of  Lynedale,  the 
lands  and  island  of  Shuna,  one  of  the  Hebrides  in  Scotland, 
for  10,500{.  The  lands  being  burdened  with  debt,  Mr.  Yates 
paid  only  5,000{.  of  the  price;  the  remainder  (5,500Z.)  was 
declared,  in  the  conveyance  to  him,  to  be  a  lien  on  *the  lands,       C  *^^  ] 
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Yates  and  he  at  the  same  time  granted  a  personal  bond  for  that 
Thombok.  aniount,  payable  at  Candlemas,  1819,  with  interest  to  be  paid 
half-yearly  up  to  that  time;  but  it  was  declared  in  the  bond, 
that  all  the  incumbrances  affecting  the  lands  were  to  be  fully 
discharged  before  payment  of  that  balance.  This  bond  was 
assigned  in  July,  1817,  by  Colonel  Macdonald  to  a  Mr.  Campbell, 
of  London,  together  with  the  real  lien  created  over  Shuna,  and 
the  bond  and  lien  were  again  in  the  same  year  assigned  by 
Campbell  and  Colonel  Macdonald  to  the  Leith  Banking  Company. 
This  assignment  was  notified  to  Mr.  Yates,  with  an  application 
for  payment;  he,  finding  on  inquiry,  early  in  1819,  that  the 
incumbrances  affecting  Shuna  were  not  then  cleared  off,  declined 
to  pay,  but  deposited  on  the  2nd  of  February  in  that  year  the 
sum  of  5,649Z.  2«.  5d.,  (being  the  whole  principal  and  interest 
then  due  on  the  bond,)  in  the  Bank  of  Scotland,  in  the  name 
of  Samuel  Rose,  Esq.,  commissioner  of  excise  in  Edinburgh. 
Mr.  Brose's  name  was  used  for  mere  convenience,  on  account  of 
the  remoteness  of  Mr.  Yates's  residence. 

Mr.  Yates's  object  in  making  this  lodgment  will  best  appear 
from  the  following  extracts  from  a  letter  which  Mr.  Pearson, 
his  law  agent  in  Edinburgh,  wrote  to  Mr.  Kerr,  agent  for  the 
Leith  Bank:  ** Agreeably  to  what  I  stated  to  you  I  wrote  to 
Mr.  Bose,  and  communicated  to  him  your  wish  that  the  money 
should  be  paid  into  your  bank.  I  have  not  yet  seen  or  heard 
from  Mr.  Bose  in  answer ;  but,  in  pursuance  of  the  arrangement 
with  that  gentleman,  the  amount  of  Mr.  Yates's  bond,  with 
interest,  was  paid  into  the  Bank  of  Scotland  yesterday  before 
three  o'clock,  &c.  The  estate  of  Shuna  appears  to  have  been 
[  *647  ]  overloaded  with  debt ;  and  it  is  quite  evident,  *both  from  the 
nature  of  the  thing  and  from  the  express  terms  of  the  bargain, 
that  there  must  be  legal  evidence  of  the  extinction  of  the  debt 
produced  previous  to  payment  of  the  bond.  If  the  evidence 
alluded  to  be  ready  to  be  produced,  I  am  ready  on  half  an  hour's 
notice  to  pay  the  money ;  and  I  do  hope  this  will  be  immediately 
done.  All  I  presume  which  can  be  asked  of  Mr.  Yates  is, 
payment  of  the  contents  of  his  bond  and  interest  up  to  yesterday, 
and  which  I  was  ready  to  pay.  Matters  not  being  ready  to  close 
the  transaction,  Mr.  Yates  had  no  alternative  but  to  consign  the 
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money,  and  which  has  been  accordingly  done.  Any  loss  arising  Yatss 
from  interest,  subsequent  to  yesterday,  surely  cannot  attach  to  Thomson. 
Mr.  Yates,  and  therefore  your  recourse  will  be  against  Colonel 
Macdonald.  The  bond  is  quite  explicit,  in  the  point  that  all 
incumbrances  must  be  cleared  before  payment;  and,  in  so  far 
as  this  is  not  done,  Mr.  Yates  is  entitled  to  retain  from  the  price. 
He  has,  however,  not  the  most  distant  wish  to  do  so ;  but  if  he 
IE  obliged  for  safety's  sake  to  do  it,  he  cannot  consent  to  keep 
the  money  and  to  pay  5  per  cent.,  consequently  it  must  be 
consigned.  I  am  perfectly  willing,  however,  to  pay  any  sum 
to  account  on  a  proper  discharge,  and  on  a  sum  sufficient  to  pay 
aU  apparent  incumbrances  and  expenses  being  allowed  to  remain 
deposited  in  the  bank." 

On  the  12th  of  March,  1819,  Mr.  Yates  authorized  Mr.  Rose 
to  advance  4,000Z.  of  the  deposit,  towards  further  payment  of 
the  purchase-money,  to  the  Leith  Banking  Company,  who 
satisfied  him  that  so  much  of  the  incumbrances  in  Shuna  were 
cleared  off.  The  balance  then  left  in  the  Bank  of  Scotland  was 
1,649/.  28.  5d.,  which  continued  so  deposited  until  August,  1826, 
when  Mr.  Bose,  unwilling  to  continue  ^longer  in  such  a  pro-  f  *548  ] 
tracted  trust,  with  the  consent  of  Mr.  Yates  gave  up  the  receipt 
granted  to  him  by  the  bank  when  the  deposit  was  made ;  and 
Mr.  Yates  took  in  his  own  name  two  receipts,  one  for  the  said 
balance  of  1,649/.  28.  5d.,  and  another  for  887/.  128.  6d.,  the 
interest  then  due  on  the  same,  and  the  money  continued  vested 
with  that  bank  on  those  receipts  up  to  the  time  of  his  death. 
These  are  the  sums  in  dispute  between  the  parties  to  this 
appeal. 

In  the  years  1828  and  1829,  Mr.  Yates  executed  several 
instruments  in  writing  ;  by  the  first  of  these,  which  is  dated  the 
15th  of  April,  1828,  and  which  he  describes  as  ''the  last  will 
of  me,  James  Yates,  of  Salcombe,  &c.,  as  it  respects  the  island 
of  Shuna,**  he  appointed  as  executors  or  trustees  of  that  will, 
Alexander  Thomson,  banker  in  Greenock,  Thomas  Waller,  wine- 
merchant  in  London,  and  Henry  Strong,  maltster  of  Salcombe, 
"to  whom  I  give  and  devise  my  said  island  of  Shuna,  with 
all  its  appendages,  in  trust  to  assign  and  convey  the  same,  as 
soon  after  my  decease  as  can  conveniently  be,  and  in  the  proper 
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Tateb  legal  mode  required  by  the  Scotch  law,  to  the  Lord  Provost  and 
Thomson,  principal  magistrates  of  the  city  of  Glasgow  (my  native  place) 
for  the  time  being,  and  to  their  successors  for  ever,  in  trust  to 
them  and  their  said  successors,  for  the  uses  and  purposes 
hereinafter  mentioned."  The  trust  was,  that  *'  the  said  magis- 
trates and  their  successors,  upon  receiving  the  rents  and  profits 
of  the  same,  which  I  now  reckon  worth  500Z.  a  year,  and  which 
may  be  very  considerably  improved,  shall  divide  the  same  in  the 
following  manner,  after  deducting  all  the  charges  of  management 
and  collection  that  may  have  been  reasonably  incurred."  He 
[  •549  ]  then  directed  the  distribution  of  the  rents ;  viz,  one-fifth  *for 
the  use  of  the  city  of  Glasgow,  in  public  buildings  or  other 
useful  and  charitable  purposes;  two-fifths  for  the  University 
of  Glasgow;  one-fifth  for  Anderson's  Institute;  and  one-fifth 
for  the  public  Infirmary.  He  then  recommended  the  mode  of 
management  of  the  island,  and  added :  "  As  the  island  of  Shuna 
appeared  from  the  public  records  to  be  greatly  encumbered  when 
I  bought  it  in  1815,  and  the  title-deeds  were,  in  consequence, 
very  defective,  a  moiety  of  the  purchase-money  was  retained  till 
these  defects  were  purged,  and  there  still  remains  a  balance 
of  1,500Z.  with  interest,  amounting  together  to  about  2,000/., 
deposited  in  my  name,  in  the  Boyal  (i)  Bank  of  Scotland,  for 
which  I  possess  the  bank's  notes  or  receipts.  My  will  is,  that, 
after  my  decease,  these  notes  or  receipts  shall  become  the 
property  of,  and  be  indorsed  or  transferred  by  my  executors, 
in  another  will  respecting  my  property  in  England,  to  my  said 
trustees,  the  magistracy  of  Glasgow ;  but  that  the  money  should 
remain  where  it  now  is,  till  the  defects  in  the  title-deeds,  as 
above-mentioned,  are  cured,  or  till  the  said  trustees  are  fully 
satisfied  with  respect  to  the  same,  and  till  an  entry  is  made  with 
Lord  Breadalbane,  the  superior  of  Shuna,  to  whom  a  yearly 
feu-duty  of  82.  is  payable  of  a  new  vassal,  after  the  death  of 
M'Lean,  the  existing  one,  according  to  a  stipulation 
made  by  me  with  Colonel  Macdonald,  my  predecessor  in  Shuna. 
These  done,  the  sum  in  deposit  will  become  the  property  of  his 
successors  or  assigns  (for  he  is  deceased),  and  must  accordingly 
be  transferred  or  given  up  to  them,  on  discharging  an  heritable 

(1)  This  was  a  mistake :  it  was  the  Bank  of  Scotland. 
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bond  by  me  to  the  Colonel,  for  the  unpaid  part  of  the  original       Yatbb 
pnce.  Thomson. 

By  another  "last  will  of  me,  James  Yates,"  dated  the  *lst  [♦sso] 
of  May,  1828,  and  purporting,  like  the  former,  to  have  been 
signed  and  sealed  in  the  presence  of  three  witnesses,  he  left 
certain  legacies  and  annuities  to  relations  and  others;  and 
bequeathed  to  the  appellant  all  his  chattels  and  effects,  of 
whatever  nature,  together  with  the  life-rent  of  all  his  lands  and 
houses,  excepting  Shuna,  and  gave  him  also  the  power  of  dis- 
posal of  certain  heritable  property  at  Gamlachie,  near  Glasgow, 
worth,  as  he  believed,  5,000Z.  He  appointed  as  executors  of  this 
will  the  said  Mr.  Waller  and  Mr.  Strong,  "whom  I  have  also 
named  as  executors  and  trustees  in  a  separate  will,  which 
disposes  of  Shuna,  and  of  a  deposit  of  money  which  lies  in 
deposit  in  the  Boyal  Bank  of  Scotland,  and  is  to  remain  there, 
till  certain  defects  in  the  title  are  cured.*' 

As  a  Scotch  deed,  intended  to  dispose  of  the  island  of  Shuna, 
the  first-mentioned  will  was  ineffectual.  It  did  not  contain 
those  dispositive  words  which  by  the  law  of  Scotland  are  neces- 
sary in  conveying  real  property;  accordingly,  Mr.  Yates,  after 
sending  a  copy  of  it  to  Mr.  Thomson,  one  of  the  trustees,  and 
his  particular  friend  in  Scotland,  was  informed  of  its  defective 
nature,  and  he  obtained  from  him  a  form  for  preparing  a  valid 
trust-conveyance  of  the  island.  On  the  1st  of  April,  1829,  he 
executed  a  trust-conveyance  in  that  form,  by  which  he  gave  and 
disponed  to  the  said  Messrs.  Thomson,  Waller,  and  Strong, 
as  trustees,  the  lands  and  island  of  Shuna,  for  purposes  similar 
to  those  set  forth  in  the  first-mentioned  will.  This  conveyance 
contained  also  a  statement  regarding  the  money  deposited  in 
bank,  in  these  terms:  "As  the  island  of  Shuna  appeared  from 
the  public  records  to  be  greatly  encumbered  when  I  bought  it 
from  Colonel  Macdonald,  5,500^  of  the  price  was  retained  by 
me,  and  lodged  in  the  Boyal  Bank  of  Scotland,  till  the  ^estate  [  *r)5]  ] 
was  cleared  of  these  defects  in  the  titles.  Of  this  sum  there 
still  remains,  in  the  same  depository,  of  principal  and  interest, 
about  2,0002.  Besides  clearing  the  incumbrances,  Colonel 
Macdonald  is  under  obligation  to  me  to  enter,  at  his  expense, 
a  new  vassal  with  the  superior,  Lord  Breadalbane,  a  new  one 
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Tatks  instead  of  M'Lean  the  old  one,  who  is  still  alive.  This  \till  cost 
Thomsok.  Macdonald*8  creditors  or  successors  a  year's  rent  of  Shona. 
But  the  titles,  that  is,  the  incumbrances  cleared,  and  the  entry 
with  the  superior  made,  the  notes  or  receipts  I  hold  of  the  Boyal 
Bank,  with  the  interest  due  upon  them,  will  become  the  property 
of  Colonel  Macdonald's  creditors,  or  successors  or  assigns,  and 
must  be  given  up  on  delivery  or  discharge  of  my  heritable  bond 
for  the  balance  of  the  price  of  Shuna.  One  of  these  bank  notes 
or  receipts  is  for  1,649Z.  28.  Sd.,  and  the  other  for  887Z.  128.  6d., 
being  the  interest  which  had  accrued  at  the  time  of  settling  with 
the  bank  in  1826.  Now,  if  this  transaction  should  not  be  closed 
before  my  death,  I  have,  in  a  separate  will,  which  respects  my 
property  in  England,  directed  my  trustees  or  executors  in  that 
will  to  assign  or  indorse  the  notes  or  receipts  of  the  Boyal  Bank 
to  my  said  trustees,  the  Lord  Mayor  and  Bailies,  to  be  kept  by 
them  in  the  same  depository  where  thej'  now  are,  till  the  above 
defects  are  cured,  and  till  the  entry  stipulated  to  be  made  with 
the  superior  is  implemented ;  or  if  the  latter  is  called  for  before 
the  titles  are  purged,  it  may,  with  no  impropriety,  be  taken  from 
the  sum  in  deposit." 

About  the  time  of  executing  this  deed,  Mr.  Yates  cancelled  his 
will  of  the  1st  of  May,  1828,  by  drawing  his  pen  through  it,  and 
writing  at  the  bottom  of  it,  "  Cancelled  by  another  will,  J.  Y." 
And  on  the  17th  of  April,  1829,  he  made  a  new  will,  containing 
[  *662  ]  several  ^bequests  and  legacies  to  his  relations,  servants,  &c.,  and 
referring  to  the  above  trust-deed  in  these  terms:  ''It  may  be 
proper  to  observe  that,  by  a  will  made  by  me  in  this  present 
month  and  year,  I  have  disposed  of  the  island  of  Shuna,  in 
Argyllshire  in  Scotland."  And  the  will  concludes  thus:  "As 
to  my  goods  and  chattels,  wherever  situated,  I  give  and  bequeath 
them  to  the  said  Jacob  Yates,  his  heirs  and  assigns,  requesting, 
but  not  enforcing  his  observance  of  some  private  instructions 
which  accompany,  but  are  not  to  be  considered  as  any  part 
of  this;  hereby  appointing  him  and  his  aforesaid,  my  sole 
executor  and  residuary  legatee.  It  may  be  well  to  mention,  that 
I  include  in  this  bequest  my  stock  of  cattle  and  other  effects  in 
Shuna,  which  are  considerable." 

This  will  was  signed,  sealed,  and  declared  as  the  last  will  of 
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the  testator,  in  presence  of  three  witnesses,  who  subscribed  the       Yatbs 


V, 


same.  Probate  of  it  was  afterwards  granted  to  the  appellant  Thomson. 
oat  of  the  Prerogative  Court  of  Canterbury,  and  he  obtained 
confirmation  of  it  in  Scotland,  and  by  virtue  thereof  claimed  the 
deposit  in  the  Bank  of  Scotland.  The  trustees  of  Shuna  also 
claimed  this  deposit  under  the  trust  disposition,  and  as  appro- 
priated by  the  deceased  for  the  purpose  of  discharging  the 
incumbrances  on  the  island.  The  Leith  Banking  Company  also 
claimed  the  deposit,  and  had  taken  proceedings  by  arrestment. 

In  these  circumstances,  the  Bank  of  Scotland  raised  an  action 
of  multiplepoinding,  stating  in  their  summons  that  they  were 
possessed  of  the  said  two  principal  sums  of  1,649Z.  28.  5d.  and 
3871.  128.  6d.^  deposited  with  them  by  the  deceased,  James 
Yates;  that  these  sums  were  claimed  by  Jacob  Yates,  the 
appellant,  as  executor  of  the  said  James  Yates,  and  also  by  the 
Lord  Provost  and  Bailies  of  Glasgow,  as  *trustees,  and  by  other  [  *»53  ] 
parties ;  that  they  (the  Bank  of  Scotland)  were  ready  to  pay  the 
said  sums  with  interest  to  such  claimants  as  could  shew  best 
right  thereto,  but  as  they  were  liable  only  in  a  single  payment, 
it  was  necessary  that  the  several  claimants  should  be  convened 
in  process,  that  they  may  dispute  their  differences;  therefore, 
&c.,  the  said  claimants,  and  all  other  persons  pretending  a  right 
to  the  said  sums,  should  produce  the  grounds  of  their  respective 
claims. 

Condescendences  and  claims  were  made  in  this  action  by  the 
appellant,  by  the  two  sets  of  trustees  in  the  trust  disposition,  by 
the  Leith  Banking  Company,  and  by  the  representatives  of  a 
Captain  Lockhart,  an  alleged  creditor  of  the  deceased  James 
Yates.  The  Lord  ORnnjARY,  by  an  interlocutor  dated  the  17th 
of  January,  1882,  decerned  in  favour  of  the  trustees  of  Shuna. 
Against  this  interlocutor  the  appellant  reclaimed  to  the  Lords 
of  the  Second  Division,  and  their  Lordships,  on  the  24th  of  May, 
1882,  pronounced  this  interlocutor:  They  "adhere  to  the  Lord 
Ordinaby's  interlocutor;  find  the  trustees  of  the  late  James 
Yates  entitled  to  the  fund  in  medio,  and  the  interest  that  has 
accrued  thereon,  and  decern,  with  this  explanation,  that  the  said 
trustees  shall  apply  the  fund  in  medio,  and  interest  thereon,  in 
payment  of  the  heritable  debt  over  the  island  of  Shuna,  held  by 
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Yatbb       the  Leith  Banking  Company,  upon  their  clearing  the  incumbrances 

Thomson,     on  the  property,  and  performing  any  other  stipulations  that  may 

be  incumbent  on  them  ;  and  remit  to  the  Lord  Ordinary  to  hear 

parties  thereon,  and- also  as  to  the  question  whether  the  expenses 

of  the  confirmation  obtained  at  the  instance  of  the  claimant, 

Jacob  Yates,  as  executor  of  the  deceased  James  Yates,  and 

[  •554  ]      claimed  by  him,  should  be  *paid  out  of  the  fund  in  medio  ;  and 

to  hear  parties  thereon,  and  do  therein  as  he  shall  see  cause  "  (i). 

These  two  interlocutors  were  the  subjects  of  the  appeal. 

Dr.  Lushington  and  Mr,  Kenyon  Parker  for  the  appellant : 

The  question  at  issue  relates  to  the  disposal  of  about  2,000{. 
remaining  in  the  Bank  of  Scotland,  and  formerly  belonging  to 
Mr.  Yates,  the  testator.  The  appellant  claims  this  sum  under 
the  testator's  last  will,  dated  17th  April,  1829 ;  the  Shuna 
trustees  claim  it  either  as  bequeathed  to  them  by  the  deceased, 
or  as  appropriated  and  destined  by  him  for  redeeming  the  incum- 
brance on  that  estate ;  the  Leith  Bank  claimed  the  sum,  either 
as  appropriated  for  payment  of  the  debt  due  to  them  under  the 
bond  and  security  assigned  to  them  by  Colonel  Macdonald,  or  as 
attached  by  an  arrestment,  which  they  had  used.  Captain 
Lockhart's  representatives  also  appeared  in  the  multiplepoinding, 
claiming  merely  as  ordinary  creditors  of  the  deceased ;  but  these 
are  not  parties  to  the  appeal.  The  trustees  of  Shuna  and  the 
Leith  Bank  are  respondents  in  the  same  interest. 

In  considering  the  question  raised,  two  points  require  attention : 
1st,  What  would  be  the  rights  of  the  parties  under  the  general 
terms  and  effect  of  the  deeds  and  wills,  independent  of  any 
special  bequest  or  direction  regarding  the  money  deposited  in 
bank?  2ndly,  Whether  any  such  special  bequest  or  direction 
subsisted  at  the  testator's  death,  or  formed  part  of  the  settlement 
of  his  succession,  as  to  supersede  the  general  rule  of  law  on  the 
subject  ?  On  the  first  point  of  this  inquiry  there  is  no  diflSculty ; 
[  *665  ]  for,  on  the  one  *hand,  it  is  clear  that  the  testator's  last  will  of 
the  17th  April,  1829,  bequeathing  to  the  appellant  his  *'  goods 
and  chattels  wherever  situated,"  and  appointing  him  his  sole 
executor  and  residuary  legatee,  followed  by  administration  in 

(1)  See  report,  10  Shaw,  D.  &  B.  565. 
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England  and  confirmation  in  Scotland,  is  sufficient  to  vest  in  the  Yates 
appellant  all  the  testator's  funds  and  money,  whether  in  England  thombon. 
or  Scotland,  and  in  particular  the  sum  deposited  in  a  bank  upon 
an  ordinary  receipt;  the  testator  being  domiciled  in  England, 
where  also  his  will  was  made,  it  must  be  construed  by  the  law 
o!  England.  On  the  other  hand,  it  is  equally  clear,  that,  by 
disponing  to  trustees  the  lands  and  island  of  Shuna,  burdened 
with  a  debt  which  was  declared  to  be  a  heritable  lien  or  real 
charge  on  the  lands,  the  testator  gave  to  them  the  lands  cum  mio 
onere — with  every  incumbrance  of  a  real  nature  attaching  to  them. 
The  appellant,  as  executor,  could  never  be  called  on  to  pay  out 
of  the  moveable  funds  a  debt  which  had  been  made  heritable 
over  these  lands,  in  the  person  of  the  testator  himself :  Stair, 
b.  3,  tit.  5,  sect.  17,  and  tit.  8,  sect.  65 ;  Erskine,  b.  3,  tit.  8, 
sect,  52,  and  tit.  9,  sect.  48;  Clayton  v.  Lowthian  (i).  No  pro- 
position can  be  clearer  than  that  an  heir,  or  mortis  causa  disponee 
in  Scotland,  succeeding  to  an  encumbered  estate,  must  take  it 
with  all  its  burdens. 

The  next  inquiry  is,  whether  any  such  special  bequest  or 
direction  subsisted  at  the  testator's  death  as  to  supersede  the 
general  rule  of  law  on  the  subject.  There  are  two  ways  in  which 
it  may  be  contended  that  the  money  deposited  was  set  aside  for 
the  relief  of  the  Shuna  trustees;  first,  that  the  testator  by 
destination  or  the  expression  of  a  testamentary  intention,  devoted 
this  money  for  that  purpose ;  or,  secondly,  *that  the  money  was  [  •sse  ] 
appropriated  for  payment  of  the  Shuna  debt,  not  merely  by  the 
ultimate  intention  of  the  testator,  but  by  some  previous  agree- 
ment with  third  parties,  creating  a  vested  interest  in  this  deposit. 
But  these  two  grounds  are  distinct  and  independent  of  each  other. 
The  question  of  testamentary  disposal  is  different  from  an  agree- 
ment inter  vivos;  the  two  views  ought  not  to  be  mixed  up 
together,  but  ought  to  be  separately  examined ;  and  if  it  appears 
on  such  an  examination  that  neither  of  them  singly  is  well 
founded,  it  will  not  be  possible  to  support  the  interlocutors, 
appealed  from,  by  endeavouring  to  blend  them  together.  If 
there  was  neither  a  clear  appropriation  of  this  fund  as  inter 
rtrofy  nor  a  clear  destination  of  it  mortis  causd^  it  would  be 

(1)  2  Wils.  &  Shaw,  40. 
B.B. — ^VOL.  XXXIX.  4 
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Yatbb  impossible  to  make  a  third  groand  for  depriving  the  appellant 
Thomson,     of  his  rights,  out  of  these  two  inadequate  and  defective  views. 

With  respect  to  the  first  question,  whether  in  the  testamentary 
deeds  there  is  an  effectual  destination  of  the  deposit  in  favour  of 
the  Shuna  trustees,  to  the  exclusion  of  the  executor  and  residuary 
legatee,  supposing  that  at  one  time  Mr.  Yates  harboured  the 
intention  of  giving  this  money  for  the  benefit  of  the  trustees, 
and  that  such  intention  had  been  effectually  expressed,  it  cannot 
be  doubted  that  it  was  competent  for  him  to  alter  that  intention. 
It  is  equally  clear,  on  the  other  hand,  that  if  he  ever  had  any 
such  intention,  it  was  de  fctcto  recalled  by  him,  and  that  the 
result  of  his  last  will  is  to  leave  this  part  of  his  succession  to 
rest  upon  the  ordinary  principles  of  law,  and  to  devolve  on  the 
appellant  as  part  of  the  personal  estate.  T]^e  will  of  15th  April, 
1828,  which  destined  the  fund,  was  wholly  superseded  by  subse- 
[  *657  ]  quent  deeds.  That  will  contained  a  devise  of  the  ^island  of 
Shuna,  but  as  that  devise  was  found  to  be  insufficient,  by  the 
law  of  Scotland,  to  carry  heritable  property,  a  new  deed  was 
framed  by  the  testator,  and  by  that  deed  the  whole  provisions 
of  the  first  will  were  virtually  cancelled.  It  is  impossible  to  look 
at  the  will  of  15th  April,  1828,  and  the  trust  disposition  of  1st 
April,  1829,  without  being  satisfied  that  none  of  the  provisions 
of  the  first  are  to  be  considered  as  subsisting,  except  in  so  far  as 
they  are  repeated  in  the  second,  and  that,  where  any  of  the  pro- 
visions have  in  the  second  deed  been  altered  or  modified  in  form 
or  substance,  the  terms  of  the  second  deed  are  to  be  taken  as 
the  rule. 

The  deed  of  1st  May,  1828,  requires  no  comment,  because  it 
was  actually  cancelled  by  the  testator,  and  was  marked  '^  can- 
celled by  another  will,"  which  could  be  no  other  than  the  will 
of  17th  April,  1829,  in  favour  of  the  appellant,  leaving  him  the 
testator's  whole  goods  and  chattels,  and  appointing  him  sole 
executor  and  residuary  legatee.  This  and  the  trust  disposition 
of  the  1st  of  April,  1829,  are  the  only  subsisting  deeds.  The 
latter  was  mainly  intended  as  a  conveyance  of  the  island  of 
Shuna,  and  as  a  description  of  the  purposes  to  which  it  was  to 
be  applied.  The  subject  of  the  deposited  money  is  introduced 
incidentally,  ''  As  the  island  of  Shuna  appeared  from  the  public 
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records,"  &c.  (i).     Upon  well  conBidering  this  passage,  no  one       Yatbs 
can  say  that  it  contains  a  substantive  or  direct  bequest  of  the     Thomson. 
deposited  money,  or  that  the  disposal  of  it  was  intended  to  be 
regulated  by  that  deed ;    it  is  mentioned  merely  by  relation  to 
another  will,  the  tenns  of  which  can  alone  be  considered  the 
testator's  ultimate  declaration  of  his  intention  upon  ^the  subject;       [  *568  ] 
reference  to  the  separate  will  cannot  be  considered  of  itself  as 
determining  the  testator's  final  intentions,  if  that  will  is  either 
differently  expressed  or  has  been  recalled,  and  if  the  testator's 
last  will  of  all  contains  no  such  provision. 

It  is  clear  that  the  testator  in  that  passage  refers  to  the  will 
of  1st  May,  1828,  which  is  the  only  previous  will  respecting  his 
property  in  England,  and  which,  in  all  probability,  was  subsisting 
when  the  trust  disposition  of  the  1st  of  April  was  executed.  On 
the  17th  of  April,  1829,  the  testator  executed  another  will,  con- 
taining the  ultimate  declaration  of  his  intentions  as  to  his  English 
property,  and  as  to  his  personal  funds  generally.  It  was  then 
most  probably  that  the  will  of  the  1st  of  May,  1828,  was  cancelled. 
In  so  far  as  regards  the  last  will  (of  17th  April,  1829),  it  is  all  in 
favour  of  the  appellant's  pleas ;  it  gives  him  the  whole  goods  and 
chattels  of  the  testator,  wherever  situated,  appoints  him  sole 
executor  and  residuary  legatee,  and  subjects  him  to  payment 
•of  certain  bequests,  but  it  contains  no  provisions  as  to  the 
deposited  money.  It  does  not,  as  pointed  at  in  the  trust  dis- 
position (of  the  1st  of  April,  1829),  direct  the  executor  to  assign 
or  indorse  the  notes  or  receipts  of  the  bank  to  the  trustees,  nor 
does  it  qualify  the  general  bequest  in  the  appellant's  favour,  by 
any  condition  or  exception  on  the  subject.  It  is  submitted, 
therefore,  that  under  the  last  will  the  appellant  takes  all  the 
testator's  moveable  property,  including  the  fund  in  dispute, 
subject  only  to  the  legacies  therein  mentioned,  and  free  from 
any  obligation  to  indorse  or  assign  the  receipts.  The  respondents 
cannot  claim  this  part  of  the  succession  under  the  will  of  15th 
April,  1828,  because  that  was  entirely  superseded  by  the  trust 
disposition  of  1st  April,  1829.  They  cannot  *claim  it  under  the  [  *559  ] 
will  of  1st  May,  1828,  because  that  was  actually  cancelled.  They 
^cannot  claim  it  under  the  trust  disposition  of  1st  of  April,  1829, 

(1)  See  tlie  extract,  an^e,  p.  45. 
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Yatjss  because  that  merely  refers  to  a  separate  will,  which  is  cancelled, 
Thomsok.  ^^^  ^6  directions  therein  given  to  the  executors  are  consequently 
revoked,  and  the  executors  themselves  are  superseded ;  and  they 
cannot  claim  it  under  the  last  will  of  17th  April,  1829,  because 
by  that  will  all  former  settlements  of  the  testator's  goods  and 
chattels  and  of  all  his  moveable  property  are  virtually  recalled, 
and  they  are  bequeathed  to  the  appellant  without  restriction  or 
exception. 

The  next  question  is,  whether  there  was  any  previous  arrange- 
ment or  agreement  inter  vivos  as  to  the  appropriation  of  this 
money  for  the  redemption  of  the  debt  and  lien  over  Shuna. 
There  could  be  no  agreement  of  that  sort  between  the  testator 
and  the  Shuna  trustees,  because  their  interest  in  the  succession 
was  altogether  jmrrtis  causd^  and  of  a  revocable  nature.  There 
were  no  other  parties,  except  the  Leith  Bank,  with  whom  any 
agreement  of  appropriation  could  effectually  be  made,  and  the 
whole  case  shews  that  there  never  was,  as  between  the  testator 
and  the  Leith  Bank,  a  concluded  agreement  for  appropriating 
this  fund.  Mr.  Yates  at  first  deposited  the  money  in  bank,  in 
the  hope  that  it  would  lead  to  an  immediate  discharge  of  the 
incumbrances  on  Shuna,  or  would  stop  the  currency  of  legal 
interest  upon  the  debt.  But  the  Leith  Bank  never  closed  with 
that  proposition,  and  never  recognised  the  deposit  as  affecting 
them,  or  made  for  their  behoof.  If  they  were  to  have  the  same 
general  claim  as  before,  for  principal  and  interest  of  the  assigned 
bond  and  lien,  and  were  not  bound  on  their  part  to  recognise  the 
deposit,  there  could  not  be  any  obligation  as  against  Mr.  Yates, 

[  •560  ]  and  *the  deposit  must  be  looked  on  as  an  ex-parte  operation ; 
and  that  such  was  truly  the  state  of  the  case,  is  manifest  from 
the  steps  taken  by  the  Leith  Bank  in  the  action  and  diligence 
raised  by  them  after  Mr.  Yates's  death.  The  mode  also  in 
which  the  testator  himself  dealt  with  this  money,  demonstrates 
that  it  was  not  considered  as  definitely  appropriated  under  any 
binding  agreement  with  the  Leith  Bank :  the  money  had  been 
deposited  in  1819,  in  the  name  of  Mr.  Bose,  in  trust  for,  and  to 
be  under  the  direction  of  Mr.  Yates,  and,  from  beginning  to  end 
of  the  transaction,  the  Leith  Bank  directors  were  never  parties 
to  the  deposit.    The  risk  was  with  Mr.  Yates;  if  the  Bank  of 
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Scotland  holding  the  money  had  failed,  he  alone  must  Have  tatss 
suffered  the  loss.  As  a  consequence  of  the  same  view,  the  claim  thoiisok. 
of  the  Leith  Bank  was  in  no  way  restricted  to  the  fund  deposited. 
Supposing  that  Mr.  Yates  had  become  insolvent  before  his  death, 
the  Leith  Bank  could  not  set  up  such  vested  interest  in  the 
money  deposited  as  would  have  enabled  them  to  compete  pre- 
ferably with  his  general  creditors  ;  or,  supposing  that  any  claims 
had  arisen  to  the  Bank  of  Scotland  against  Mr.  Yates,  it  is 
obvious  that  they  would  have  been  entitled  to  retain  the  money 
deposited  with  them  after  the  receipts  were  taken  in  his  own 
name,  in  payment  or  security  of  their  claims.  Agaui,  supposing 
that  the  creditor  on  the  bond  and  real  lien  had  not  been  a  banking 
company,  but  an  individual,  it  is  clear  that  the  debt  in  his  person 
so  secured  over  Shuna  would  have  been  heritable,  and  would 
descend  on  the  heir,  and  not  on  the  executor  of  the  debtor. 
Supposing,  finally,  that  the  Leith  Bank  were  to  be  considered  as 
entitled  to  preference  on  the  fund  in  medio,  in  virtue  of  their 
arrestment,  the  appellant  would  be  entitled  to  receive  an  assigna- 
tion of  their  *debt  and  security,  and  to  keep  it  up  and  enforce  it  [  *W1  ] 
as  a  real  charge  or  burden  on  the  estate  of  Shuna,  in  the  hands 
of  the  trustees  and  all  others. 

Apprehending  that  the  respondents  would  rely  on  the  judgment 
moved  by  Lord  Gifford,  in  the  case  of  Earl  of  Minto  v.  Elliott  (i), 
the  learned  counsel  cited  it,  and  distinguished  it  from  this  case ; 
and  in  support  of  their  own  argument  on  the  construction  of  the 
will,  they  referred  to  the  cases  of  Hog  v.  Lashley{2),  Stanley  v. 
Bernes  (3),  Anstruther  v.  Chalmers  (4). 

The  Lord  Advocate  {Mr.  Murray),  and  Mr,  James  Parker, 
for  the  respondents : 

The  points  for  consideration  are,  first,  what  was  the  intention 
of  the  testator?  Secondly,  how  far  has  he  succeeded  in  the 
legal  execution  of  his  intention  ?  On  the  first  question  there 
can  be  no  doubt.  The  whole  of  the  testator's  conduct,  ui  every 
circumstance  connected  with  the  disputed  fund,  clearly  shews 
that  it  never,  at  any  moment,  was  his  intention  to  bestow  that 

(1)  1  Wils.  &  Shaw,  678.  (3)  3  Hagg.  373. 

(2)  6  Bro.  P.  C.  577.  (4)  29  K.  K.  48  (2  Sim.  1). 


54-  1885.    H.  L.    8  CL.  &  FIN.  561—662,  [r.b. 

yatbb  fond  on  the  appellant;  but  that,  on  the  contrary,  it  was  hia 
Thoimom.  settled  determination  throughout,  that  it  should  be  employed 
in  the  disincumbrance  of  his  property  of  Shuna.  The  letter 
which  his  agent,  Mr.  Pearson,  addressed  to  Mr.  Kerr,  who 
represented  the  Leith  Bank,  is  a  document  of  much  importance ; 
and  bearing  date  the  very  day  after  the  stipulated  term  of  pay- 
ment, it  proves  that  the  postponement  of  payment  took  place  in 
spite  of  Mr.  Yates,  and  not  in  furtherance  directly  or  indirectly 
of  any  object  or  intention  of  his.  This  letter  is  further  of  import- 
ance, as  proving  that  the  consignation  of  the  deposit  was- 
with  the  full  cognizance  of  the  Leith  Bank,  then  representing 
[  *562  ]  Mr.  ^Macdonald  in  the  character  of  creditor,  and  under  express 
notice,  that,  as  the  fault  of  non-payment  lay  with  them,  Mr.  Yates- 
was  thenceforth  to  be  liable  in  no  more  than  bank  interest.  The 
money,  as  it  lay  in  the  bank,  was  to  be  dealt  with  as  the  money 
of  the  creditor,  to  remain  deposited  only  until  the  creditor,  by 
fulfilling  his  obligations,  should  put  himself  in  condition  to> 
uplift  it.  From  this  letter  it  appears,  that  the  Leith  Bank  had 
for  some  time  previous  been  in  communication  with  Mr.  Pearson, 
who  thus  writes,  "  Agreeably  to  what  I  stated  to  you,  I  wrote 
to  Mr.  Bose,  and  communicated  to  him  your  wish,"  &c.  (i). 

The  Leith  Bank  at  last  obtained  a  discl^arge  of  a  portion 
of  the  incumbrances  on  the  estate  of  Shuna,  and  availing  them- 
selves of  Mr.  Pearson's  readiness  to  pay  any  sum  to  account  on  a 
proper  discharge,  they  applied  for  and  obtained  4,0002.  of  the 
deposited  fund,  which  was  the  amount  of  the  incumbrances  then 
extinguished,  and  they  could  then  have  obtained  the  whole 
deposit  had  they  been  in  a  condition  to  produce  discharges  of 
the  whole  incumbrances. 

It  is  impossible  to  peruse  the  will  of  the  15th  April,  1828,. 
without  being  satisfied  that  it  was  the  testator's  intention  to  vest 
the  island  in  his  trustees,  free  from  every  burden.  It  was  not 
his  interest  in  the  island,  subject  to  the  reserved  burden  of  & 
considerable  portion  of  its  price,  but  the  whole  and  entire 
property  of  the  island  that  was  meant  to  be  conveyed,  and  & 
perfect  freedom  from  incumbrances  was  implied  in  the  very 
purposes  of  the  trust.    Any  doubt  on  this  head  is  completely 

(1)  See  the  letter,  antcy  p.  42. 
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removed  by  referring  to  the  special  clause,  respecting  the  con-  Yates 
signed  money :  *'  As  the  island  of  Shuna,"  &c.  (i).  The  second  jhombon. 
testamentary  *deed,  executed  by  Mr.  Yates  on  the  1st  of  May,  [  *563  ] 
1828,  distinctly  following  up  the  intent  of  the  first,  conveyed  his 
whole  remaining  estate  to  two  of  the  three  individuals  whom  he 
had  already  appointed  trustees  under  the  first  deed.  In  so  far, 
therefore,  as  these  two  deeds  are  to  be  read  separately,  it  is  plain 
that  it  is  under  the  first,  and  not  under  the  second,  that  the 
testator  disposed  of  Shuna  and  of  the  deposit  of  money  now  in 
dispute.  As  however  the  two  deeds  have  relation  to  each  other, 
and  between  them  embody  a  universal  conveyance  of  the  whole 
estate  belonging  to  the  testator,  they  may  properly  be  read 
together,  as  constituting  but  one  settlement.  But  it  is  clear, 
whether  they  are  read  together  or  separately,  that  the  deposited 
money  is  dealt  with  as  a  special  bequest  in  favour  of  the  respon- 
dents, and  not  intended  to  form  part  of  the  residuary  estate 
under  the  second  deed.  The  words  of  the  residuary  bequest  are, 
''  I  give  and  bequeath  all  my  chattels  and  effects  of  whatever 
nature  to  Jacob  Yates,"  &c.,  "  together  with  the  life-rent  of  all 
my  lands  and  houses  in  the  above  parishes  and  other  places, 
except  the  island  of  Shuna,  in  Argyllshire,  which  I  have  other- 
wise disposed  of,"  &c.  The  present  question,  therefore,  could 
never  have  arisen  if  there  had  been  no  other  deeds  beyond  the 
two  that  have  now  been  noticed. 

The  question  then  comes  to  be,  whether  Mr.  Yates  having 
once  unquestionably  conferred  upon  the  respondents  a  right  to 
the  deposited  money,  and  having  in  direct  terms  excluded  the 
residuary  legatee  from  all  right  to  that  fund,  did  afterwards 
change  his  mind  as  to  the  disposal  of  this  portion  of  his  property? 
It  is  an  undoubted  fact  in  the  case,  that  Mr.  Yates  never  cancelled 
or  revoked  his  first  will  (of  the  15th  of  April,  1828).  In  con- 
sequence of  some  hints  ^dropped  in  a  correspondence  between  [  *664  ] 
him  and  Mr.  Thomson,  one  of  his  intended  trustees,  he  entertained 
doubts  how  far  that  deed  might  be  technically  sufficient  by  the 
law  of  Scotland  to  carry  heritage  situate  there.  He  in  fact  never 
considered  the  deposited  fund  as  forming  any  part  of  his  own 
estate.     He   looked  upon  it  as  money  set  apart  for  Colonel 

(1)  See  the  clause,  antft  p.  44. 
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Yates  Macdonald,  from  whom  he  had  purchased  Shuna,  and  for  the 
Trombon.  Leith  Banking  Company  which  had  come  in  his  place.  In  a 
letter  of  the  28th  May,  1827,  he  says,  "  There  is  1,500^,  with 
several  years'  interest,  lying  in  my  name,  in  the  Bank  of 
Scotland,  till  certain  defects  in  the  title  deeds  of  Shuna  are 
removed.  The  Leith  Bank  have  an  assignment  of  the  sum, 
and  it  is  odd  that  though  only  three  per  cent,  is  allowed  on  the 
deposit,  they  seem  to  be  careless  about  the  business,"  &c.  Again, 
on  the  23rd  of  January,  1828,  he  writes,  "  There  is  likely  to  be 
litigation  between  the  trustees  of  Colonel  Macdonald  and  the 
Leith  Bank,  with  respect  to  the  part  of  the  purchase-money 
which  is  deposited  with  the  Bank  of  Scotland,"  &c. 

But  the  new  deeds  which  Mr.  Yates  executed,  require  no 
external  aid  from  presumptive  circumstances  to  shew  that  they 
were  no  ways  intended  either  to  cut  down  the  interests  conferred 
upon  the  respondents,  or  to  enlarge  the  only  interest  which  the 
original  deeds  had  conferred  on  the  appellant.  In  the  deed  of 
the  1st  of  April,  1829,  is  this  passage :  '^  As  the  island  of  Shuna 
appeared,"  &c.  (i).  The  only  other  deed  which  he  executed,  was 
the  will  of  17th  of  April,  1829.  Can  it  be  pretended  that  within 
this  short  interval  of  16  days  between  the  two  deeds,  Mr.  Yates 
[  *565  ]  changed  his  mind,  upon  a  matter  which  had  ''^been  the  favourite 
scheme  of  his  life  ?  There  is  not  a  vestige  of  evidence  that  he 
did.  One  most  important  feature  in  this  deed,  as  in  all  the 
other  deeds,  is,  that  it  contains  no  express  words  of  revocation, 
applicable  to  any  of  the  former  deeds,  and  therefore,  in  so  far  as 
it  is  not  absolutely  irreconcileable  with  these  deeds,  it  must  be 
construed  in  conformity  with  them.  But  not  only  does  it  not 
contain  any  words  of  express  revocation,  but  it  contains  words 
of  positive  recognition;  thus  it  says,  "It  may  be  proper  to 
observe,  that  by  a  will  made  by  me  in  this  present  month  and 
year,  I  have  disposed  of  the  island  of  Shuna,  in  Argyllshire, 
Scotland."  The  only  clause  from  first  to  last  of  all  the  four 
deeds  which  affords  the  appellant  the  slightest  pretence  for 
maintaining  his  present  claim,  is  the  following,  which  is  con- 
tained in  the  last  deed,  ''  As  to  my  goods  and  chattels,  wherever 
situated,  I  give  and  bequeath  them  to  the  said  Jacob  Yates,  his 

(1)  See  the  extract,  antty  p.  45. 


VOL.  XXXIX.]     1885.     H.  L.     8  CL.  &  PIN.  565—566.  57 

heirs  and  assigns,  requesting,"  &c.  (i).  Is  this  general  bequest  Yatks 
of  residue  to  destroy  the  special  destination  of  a  specific  fund  Thomson. 
which  had  already  been  fixed  by  another  deed,  executed  but  a 
few  days  before,  and  expressly  referred  to  and  recognised  in  the 
very  deed  which  bequeaths  the  residue  ?  Revocation  is  never  to 
be  presumed,  except  where  the  deeds  are  such  that  they  cannot 
possibly  stand  together,  which  most  assuredly  is  not  the  case 
here.  But  the  words  of  residuary  bequest  do  not  stand  alone ; 
they  are  immediately  followed  up  by  this  explanatory  clause: 
''It  may  be  well  to  mention,  that  I  include  in  this  bequest, 
my  stock  of  cattle  and  other  efiiects  in  Shuna,  which  are 
considerable,"  &c.  (2). 

The  respondents  submit,  in  the  first  place,  that  the  *fund  [  *566  ] 
belongs  to  them  by  express  and  positive  bequest,  under  those 
words  in  the  deed  of  15th  April,  1828 :  "  My  will  is,  that  after 
my  decease  these  notes  or  receipts  shall  become  the  property  of 
my  trustees,  the  magistracy  of  Glasgow."  That  bequest  stands 
unrevoked.  The  trust  disposition  of  Ist  April,  1829,  indeed, 
again  touches  on  the  same  matter,  but  there  is  nothing  incom- 
patible in  the  two  deeds  to  prevent  their  standing  together;  if 
the  second  should  be  thought  to  labour  under  any  ambiguity,  the 
first  may  be  made  use  of  to  explain  it.  The  deed  of  17th  April, 
1829,  on  which  the  appellant  more  immediately  founds,  contains 
nothing  which  could  by  possibility  detract  from  the  previous 
special  bequest.  Throwing  aside  the  deed  of  1st  April,  1829, 
and  taking  the  deeds  of  15th  April,  1828,  and  of  17th  April,  1829, 
as  the  only  subsisting  settlements,  the  respondents  submit  that 
there  is  nothing  in  the  general  residuary  bequest  contained  in 
the  latter,  which  can  in  any  respect  destroy  the  specific  disposal 
of  the  deposited  fund  contained  in  the  former.  A  bequest  of 
residue  necessarily  implies,  that  it  can  only  come  into  operation 
after  all  special  bequests  shall  have  received  their  full  efiiect. 

The  respondents  have  in  the  next  place  to  submit,  that  even 
though  there  should  be  held  to  be  no  direct  bequest  of  the 
deposited  money  in  their  favour,  there  is  such  a  plain  appropria- 
tion and  destination  of  it  for  their  benefit,  in  the  setting  of  it 
apart  for  the  discharge  and  extinction  of  the  unpaid  balance 

(1)  See  this  passage,  ante,  p.  46.  (2)  See  the  extract,  ante,  ibid. 
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Yatis       of  the  price  of  8hana,  as  completely  to  take  it  out  of  the  residuary 

Tbombon.     portion  of  the  estate,  and  to  entitle  the  respondents  to  insist  that 

it  shall  be  applied  to  the  special  end  for  which  the  testator  had 

thus  destined  it.     Had  there  been  no  testamentary  deeds  what- 

f  *567  ]  ever,  and  had  the  question  arisen  between  the  heir  and  ^executor 
ol  Mr.  Yates  dying  intestate,  the  respondents  would  still  contend 
that  the  very  peculiar  destination  which  exists  as  to  this  deposited 
money,  would  have  entitled  the  heir-at-law  to  have  insisted  upon 
its  being  applied  in  extinction  of  the  price  of  Shuna :  Stair,  B.  3, 
tit.  1,  sect.  4;  Traqaair  v.  BhishieU  (i),  Aikman  v.  Heirs,  dc. 
of  Boyd  {2),  Earl  of  Minto  v.  Elliott  {a),  Waiigh  v.  Jamieson  (4) ; 
Ersk.  B.  3,  tit.  8,  sect.  17  &  18. 

But  the  appellant  may  object  that  these  authorities  proceed 
upon  the  footing  that  the  price,  in  payment  of  which  the  executor 
was  subjected,  had  not  been  constituted,  by  reservation  or  other- 
wise, a  real  burden  on  the  land ;  and  that  wherever  a  real  burden 
has  been  created,  it  is  the  heir,  and  not  the  executor,  who  is  left 
to  clear  off  that  burden.  It  is  quite  true,  that  in  the  ordinary 
case,  where  the  price  is  converted  into  a  real  burden  at  the 
instance  and  for  the  ends  of  the  purchaser,  the  objection  would 
be  well  foimded,  because  it  is  by  his  own  act  and  will  that  the 
liability  is  converted  from  a  personal  obligation  into  a  real  right. 
But  in  this  case  the  postponed  payment  of  the  price  was  not 
rendered  necessary  from  any  fault  of  Mr.  Yates's ;  it  arose  from 
the  incapacity  of  the  seller  to  give  an  unincumbered  title. 
Mr.  Yates's  anxiety  and  wish  was  to  pay  the  price  and  be  quit 
of  his  money,  but  the  seller  was  not  equally  ready.  From  the 
moment  that  the  fund  has  been  actually  placed  in  deposit,  or 
consigned  in  bank,  and  set  apart  from  the  debtor's  other  estate^ 
with  a  view  to  such  paj'ment  and  extinction,  the  fund  becomes 
heritable  destinatione ;  the  executor,  if  the  original  debtor  dies 
whilst  the  money  remains  in  this  situation,  is  not  entitled  to 

[  *568  ]  ^demand  it  as  a  portion  of  the  testator's  assets,  but  on  the 
contrary,  the  heir  who  would  have  benefited  by  the  payment, 
if  the  creditor's  refusal  or  incapacity  to  receive  payment  had  not 
rendered  consignation  unavoidable,  is  entitled  to  insist  that  he 

(1)  Morr.  3591,  11337.  (3)  1  Wils.  &  Shaw,  678. 

(2)  Id.  11347.  (4)  Morr.  5453. 
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shall  not  be  deprived  of  this  benefit  through  the  act  of  the  Yatss 
creditor,  but  that  the  deposited  fund  shall  be  applied  to  the  Thomson. 
purpoeea  for  which,  from  the  moment  of  its  deposit,  it  had  been 
destined ;  viz.,  the  payment  and  extinction  of  that  heritable  debt 
which  would  otherwise  fall  a  burden  upon  him  as  heir.  The 
consignation  of  the  deposit  in  this  case  was  in  all  other  respects 
equivalent  to  payment. 

If  such,  therefore,  would  have  been  the  appellant's  predicament 
in  a  competition  with  the  heir-at-law,  upon  the  mere  abstract 
principle  of  destination,  without  any  aid  from  the  express  declara- 
tion of  the  testator's  intention  contained  in  his  testamentary  deeds, 
how,  under  the  infinitely  more  favourable  circumstances  which 
support  the  respondent's  case,  can  he  maintain  his  claim  to  the 
deposited  money  which  here  forms  the  fund  ?  The  destination 
of  that  fund  appears,  not  merely  from  the  indicated  purpose 
of  paying  off  the  balance  of  price  due  to  those  in  the  right  of 
Colonel  Macdonald ;  not  merely  from  the  actual  tender  of  pay- 
ment, which  is  proved  to  have  been  made  at  the  stipulated  term 
of  Candlemas,  1819;  not  merely  from  the  consignation  of  the 
money  on  the  creditor's  failure  to  accept  of  this  tender;  not 
merely  from  the  subsequent  payment  to  account  out  of  the 
deposited  fund,  which  the  same  creditor  afterwards  accepted 
of  and  discharged;  but  from  the  total  separation  which,  for 
upwards  of  ten  years,  was  made  between  the  deposited  money 
and  the  deceased's  other  estate;  from  the  cessation  to  pay 
interest  upon  *the  debt  to  the  creditor  during  the  whole  of  this  [  *569  ] 
period  of  deposit ;  from  the  express  notice  given  to  the  creditor, 
that  he  must  be  content  with  such  interest  as  the  bank  in  deposit 
might  give;  from  the  tacit  acquiescence  of  the  creditor  in  the 
notification  thus  given ;  and,  above  all,  from  the  reiterated, 
express  declarations  of  purpose  contained  in  the  first,  as  in  the 
last,  of  the  deceased's  testamentary  deeds ;  that  this  fund  was 
'*  to  be  kept  by  his  trustees,  in  the  same  depository  where  it  now 
is,  till  the  defects  in  the  title  of  Shuna  are  cured : ''  and  that 
upon  that  event,  and  upon  all  incumbrances  being  cleared, 
then, — ^80  far  from  being  handed  over  to  the  appellant,  either 
as  residuary  legatee  or  as  executor, — the  deposited  money  and 
''the  notes  or  receipts  I  hold  of  the  Boyal  Bank,  with  the 
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Tatbs       interest  due  upon  them,  will  become  the  ^property  of  Colonel 
Thomson.     Macdonald's   creditors  or  assigns,  and  must  be  given  up,  on 
delivery  or  discharge  of  my  heritable  bond  for  the  balance  of  the 
price  of  Shuna." 

Lord  Brougham,  in  the  course  of  the  arguments  for  the  appellant, 
made  the  following  observations : 

In  England  we  should  have  some  difficulty  in  admitting  the  wills 
in  evidence, — I  do  not  know  how  the  practice  is  in  Scotland, — 
how  could  any  Court  before  which  this  question  should  have 
arisen  have  access  to  those  two  instruments  ?  By  the  laws  of 
evidence  in  England,  where  the  personalty  is  in  question,  you 
cannot  produce  the  will  itself  for  any  purpose  of  a  civil  action, 
and  prove  the  testator's  handwriting  by  the  attesting  witnesses ; 
that  could  not  be  given  in  evidence ;  it  could  not  get^to  the  Com-t; 
the  only  evidence  is  the  probate,  unless  on  certain  issues,  such  as 
a  question  of  sanity,  for  instance,  or  a  collateral  question ;  but 
[  *570  ]  for  no  testamentary  *purpose,  as  I  apprehend,  could  the  will 
itself  be  produced.  I  do  not  say  that  is  the  Scotch  law  of 
evidence.  But  it  does  not  follow  that  the  case  is  to  be  decided 
by  English  law;  it  may  be  that  the  Scotch  Courts,  acting  as 
Scotch  Courts  with  respect  to  Scotch  property,  must  decide  by 
the  Scotch  law.  These  are  feelers  by  which  they  are  to  arrive 
at  their  point,  though  the  general  principle  would  be  that  the 
English  law  is  to  prevail. 

(Dr.  Lushington  :  I  submit  that  the  will  of  a  person  domiciled 
in  England,  made  according  to  the  law  of  England,  governs  the 
distribution  of  the  testator's  personal  estate  all  over  the  world : 
Anstruther  v.  C)ialmer(i).) 

Lord  Brougham  : 

The  law  of  England  must  be  looked  to  for  the  lex  domicilii^  for 
the  construction  as  well  as  the  effect  of  a  will,  and  Sir  John  Leach's 
decision  in  Anstruther  v.  Cltalmer  would  be  a  grave  authority  to 
shew  it  was  so ;  but,  as  this  was  a  Scotch  estate,  it  might  be  a 
question,  under  the  law  of  Scotland,  whether,  in  construing  an 

(1)  29  B.  R,  48  (2  Sim.  1). 
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English-made  instrument,  though  the  party  was  a  domiciled  Tates 
Englishman,  upon  a  personal  matter  you  were  not  to  look  to  the  thomsok. 
rules  of  the  law  of  Scotland.  I  feel  some  difficulty  as  to  that 
question ;  the  law  of  Scotland  knows  nothing  of  ordinary 
executory  devises;  they  have  one  chapter  that  comes  near 
them — ^the  doctrine  of  list  deliveries  on  general  failure  of  issue ; 
but  the  subtleties  of  our  law  of  executory  devises  they  know 
nothing  of ;  it  is  one  of  the  nicest  points  in  the  English  law, 
upon  the  effect  of  all  those  64  cases  often  mentioned  in  Lord 
Thurlow's  *time ;  and  I  asked  Mr.  Preston  a  few  days  ago  how  [  *57i  ] 
many  more  he  could  shew  me,  and  he  said  140.  A  domiciled 
Englishman  in  England  making  an  English  will,  according  to 
your  present  contention,  the  Scotch  Courts  must  construe  that 
English  will  according  to  the  English  law;  but  supposing  he 
limits  a  chattel  personal,  say  some  bank  stock  made  personal 
chattel  by  Act  of  Parliament,  upon  a  general  failure  of  issue, 
that  is  to  say,  to  A.  B.,  and,  according  to  the  English  law,  I  will 
say  with  remainder  to  C.  D., — the  Scotch  would  say,  "  whom 
failing ;  " — and  if  C.  D.  should  die  without  issue,  or  without 
children,  then  over  to  E.  F.,  the  English  law  would  then  raise 
this  question,  must  it  be  to  C.  D.  dying  without  issue  generally, 
or  must  the  bequest,  in  order  to  vest,  be  given  over  to  E.  F., 
if  G.  D.  dies  without  having  issue  living  at  the  time  of  his  death: 
and  then  you  go  into  all  the  general  learning,  to  shew  whether  it 
is  a  general  or  a  special  failure  of  issue;  in  the  one  case  an 
executory  devise  would  be  good,  in  the  other  bad. 

I  am  inclined  to  think,  in  the  first  place,  if  you  read  these 
words,  without  going  out  of  the  four  comers  of  this  paper  and 
without  looking  into  the  cancelled  will,  it  contains  a  sufficient 
indication  and  a  declaration  that  will  do :  ''  Now,  if  this  transac- 
tion should  not  be  closed  before  my  death,  1  have,  in  a  separate 
will,  which  respects  my  property  in  England,  directed  my  trustees 
or  executors  in  that  will "  what  they  shall  do.  Supposing  it  had 
been  so,  that  would  raise  a  question  whether  you  had  a  right  to 
travel  out  of  this  instrument^  and  to  look  at  the  unproved  or 
cancelled  will.  But  it  is  no  such  thing ;  the  deed  says,  '*  to  assign 
or  indorse  the  notes  or  receipts  of  the  Boyal  Bank  to  my  said 
trustees."     (His  Lordship  having  read  the  passage  as  in  p.  46^ 
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Tates  antef  proceeded  to  observe:)  They  will  contend,  *on  the  other 
Thomson.  sHq,  that  this  is 'a  safficient  testamenti  dictio  without  travelling 
[  *&72  ]  out  of  this  deed  into  the  cancelled  will ;  and  that  they  do  not 
require  the  cancelled  words.  In  cases  with  respect  to  property 
in  England,  it  has  been  held,  that  reciting  and  referring  to 
a  thing  as  done  is  sufficient,  though  it  was  never  done.  If  a  man 
says,  *'  I  have,  in  the  first  part  of  my  will,  given  such  an  estate 
to  A.,"  A.  shall  have  that  estate,  though  the  gift  is  not  contained 
in  the  first  part  of  the  will. 

{Dr.  Lushington:  But  the  persons  appointed  to  do  the  act 
are  the  executors  mentioned  in  that  instrument,  and  can  your 
Lordship  doubt,  that  if  the  testator  cancelled  that  very  thing 
which  appoints  them,  it  all  falls  to  the  ground?) 

Lord  Brougham  : 

I  will  tell  you  my  idea  of  that.  If  by  a  valid  subsisting  will 
admitted  to  probate,  a  man  gives  1,0002.  to  A.  B.,  whom  he  has 
appointed  his  executor  in  his  former  will,  and  if  he,  the  next  day 
after  he  has  executed  that  instrument,  cancels  the  will  by  which 
he  appointed  A.  B.  his  executor,  no  man  can  doubt  that,  under 
the  subsisting  will,  A.  B.  would  take  the  l,000i.  Suppose  A.  B. 
is  not  mentioned,  but  the  testator  says,  '*  I  hereby  give  the  person 
whom  I  have  appointed  my  executor  in  my  will,  made  on  such 
a  day,  1,000Z.,"  and  next  day  he  revokes  or  cancels  that  will. 
May  you  look  into  such  a  will  for  the  purpose  of  seeing  who  the 
person  is  ?  For  that  raises  the  question  to  which  we  must  come 
in  this  case,  and  it  is  a  very  important  one ;  and  it  never  has 
been  decided  yet,  either  in  this  country  or  in  Scotland,  that  if 
the  law  of  the  country  where  the  testator  lives  and  dies  (his 
lex  domicilii)  is  to  regulate  the  disposition  of  his  personal  property 
[  *573  ]  under  the  will,  that  *law  is  also  to  regulate  the  construction  of  the 
will,  which  is  one  difficulty.  That  point  has  never  been  decided, 
and  I  have  very  great  doubt  about  it,  namely,  whether  the  Judges 
in  Scotland  must  not  only  take  the  English  law  as  their  guide  in 
the  construction  of  the  will,  and  in  working  out  what  was  the 
intention  of  the  testator,  but  whether  they  must  also  take  the 
technical  rules  of  the  English  law  as  to  evidence  in  getting  to 
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the  case  in   the  Scotch   Court:    that  is  what  you  have  got       Yates 

'I* 

to  combat;  and  I  have  great  doubts  about  it.  I  must  say,  Thomson. 
though  I  incline  to  the  opinion  of  the  Judges  of  the  Court  below, 
8tai  I  am  very  far  from  thinking  it  so  very  clear  a  case,  because 
the  points  are  raised  for  the  first  time,  viz.  first,  whether  the 
English  rnle  of  construction  is  to  be  applied;  and,  secondly, 
whether  the  English  rule  of  evidence  is  to  be  applied?  Both 
those  questions  are  distinctly  raised  and  we  must  decide  them ; 
we  cannot  travel  to  a  decision  here  without  deciding  those 
questions,  and  yet  the  Judges  below  never  seem  to  have  said 
a  word  about  them.  Could  the  appropriation  not  have  been 
effected  by  the  testator  himself  in  his  lifetime  ? 

(Dr.  Lushington :  I  mean  to  establish  before  your  Lordships, 
on  the  authority  of  the  case  of  Lord  Minto  v.  Elliott ,  that  it 
could  not ;  for,  in  order  to  make  a  valid  appropriation  during  the 
party's  lifetime,  there  must  be  an  interest  created  in  some  third 
party.  He  read  extracts  from  the  judgments  of  Lord  Giffobd, 
in  the  case  just  cited,  and  of  Chief  Baron  Alexander,  in  Gaskell 
V.  Gaskell  (i).) 

LoBD  Brouoham  : 

The  reason  why  they  talk  of  a  testamentary  deed  in  Scotland 
is  this :  By  a  testament  *in  Scotland  you  cannot  convey  a  real  [  *674  ] 
estate  or  touch  it  at  all ;  it  must  be  by  deed  inter  vivos,  but  then 
there  is  in  Scotland  the  seal ;  there  is  no  difference  between 
simple  contract  and  bond  debts,  consequently  they  do  not  talk  of 
a  deed  as  we  do.  By  a  deed,  they  mean  an  instrument  under 
seal ;  a  will  does  not  require  a  seal,  a  deed  does. 

His  Lordship  further  said  in  the  course  of  the  arguments  for 
the  respondents  :  I  take  the  case  to  consist  of  two  branches,  the 
one  is  the  question  of  evidence  of  English  instruments,  and  the 
Scotch  Courts  dealing  with  them  in  two  ways  ;  the  other  is  the 
appropriation.  Perhaps  you,  my  Lord  Advocate,  do  not  mean  to 
deny,  nor  does,  I  suppose,  Dr.  Lushington  on  his  part  mean  to 
deny,  that  his  case  might  stand  on  the  second  ground,  that  of 

(1)  2  You.  &  J.  502,  510. 
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Tat£s  appropriation,  whichever  way  the  first  is  disposed  of  ?  You  have 
Thomson,  ^wo  points  whichever  way  we  decide  ;  the  first  point  is  the  one  I 
wish  particularly  to  call  my  Lord  Advocate's  attention  to,  and 
that  is, — you  have  to  shew,  though  I  think  you  may  assume,  that 
the  law  of  domicile  is  to  govern  the  decision — then  two  questions 
arise  in  applying  that  principle ;  are  you  to  take  the  construction 
which  the  English  law  would  put  upon  the  instrument,  or  are 
you  to  come  at  the  construction  by  the  Scotch  law  principle  ? 
That  is  the  first  question,  and  upon  that  question  I  am  inclined 
to  think  that  it  is  the  English  law  that  is  to  govern.  The  second 
is  a  different  question,  whether  or  not  the  English  or  the  Scotch 
law  of  evidence  is  to  regulate  the  admission  or  rejection  of  certain 
evidence  in  this  case.  We  are  putting  the  two  points  on  the  true 
ground,  whether  the  one  law  or  the  other  is  to  be  the  governing 
[  *575  ]  rule.  Again,  supposing  it  is  decided  that  the  Scotch  law  *is  to 
govern,  you  are  to  satisfy  me  that  by  the  Scotch  law,  regard  being 
had  to  the  confirmation  and  the  proceedings  there,  you  have  a 
right  to  avail  yourselves  of  them.  Then  comes  the  question  of 
appropriation  kept  apart  from  the  other  two.  That  seems  to  me 
to  be  the  scheme  of  the  argument.  It  is  not  merely  a  technical 
matter,  but  a  very  substantial  matter,  for  it  is  whether  it  is  the 
man's  last  will  or  not ;  the  question  raised  on  admitting  a  paper 
to  probate  is,  whether  it  is  testamentary  or  not  ?  He  may  have 
one  will  which  is  a  testamentary  paper  and  not  revoked  by  the 
last  will,  but  he  may  also  have  a  paper  which  ceased  to  be  his 
will,  because  he  has  made  his  last  will.  A  man  may  have  two 
wills,  but  he  cannot  have  two  last  wills.  How  you  can  ever 
make  this  out  to  be  a  subsisting  will,  my  Lord  Advocate,  I 
cannot  say.  This,  I  take  upon  me  to  say,  would  never  be 
admitted  to  probate  in  England — ^I  mean  the  former  will  of 
April,  1828. 

The  question  is,  whether  an  English  rule  of  evidence  is  to  be 
applied,  or  a  Scotch  rule  of  evidence.  By  the  law  of  England, 
if  a  man  makes  a  will  written  all  with  his  own  hand,  and  bequeaths 
1,0002.  to  one  and  1,000Z.  to  another,  and  the  residue  to  a  third, 
and  signs  it  with  his  own  hand,  and  it  is  in  every  respect  in  the 
form  of  a  will  according  to  the  English  law  as  it  at  present 
stands, — ^in  short,  suppose  he  makes  such  a  will  as  would  be 
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admitted  to  probate,  suppose  it  to  have  been  proved  as  bis  last  Yatbb 
will  at  Doctors  Commons  ;  tben  suppose  any  person  gets  posses-  thombok. 
8ion  of  that  will  (whicb  ougbt  to  have  been  regularly  filed  at 
Doctors  Commons)  by  spoliation  or  by  negligence  of  the  officer 
in  bringing  it  down,  which  he  may  be  compelled  to  do  by  a 
snbpcma  duces  tecum, — suppose  you  bring  down  that  original 
will  and  produce  it  at  York,  at  Nisi  Prius,  and  even  prove  it  was 
oat  of  Doctors  Commons  and  *in  the  custody  of  the  proper  officer ;  f  *676  ] 
what  you  would  think  of  that  in  Scotland  would  be,  that  it  would 
be  the  most  perfect  proof  of  the  instrument,  yet  by  the  rules  of 
evidence  in  England,  it  cannot  be  received  at  Nisi  Prius,  and  the 
party  would  be  nonsuited,  or  have  a  verdict  passed  against  him 
if  he  did  not  choose  to  be  nonsuited,  if  he  had  not  another  instru- 
ment, and  if  he  only  produced  the  original  will.  By  our  rules  of 
evidence  he  must  produce  the  probate,  which  is  a  sentence  of  a 
Court  of  competent  jurisdiction  declaring  that  to  be  the  will ;  that 
is  the  probate  without  the  will,  but  with  a  copy  of  the  will,  so 
that  that  is  a  case  in  which  a  copy  is  evidence  and  not  the 
original.  It  is  the  sentence  of  a  Court,  and  proves  itself  under 
the  seal  of  the  Court.  Now,  if  that  be  so  in  the  case  of  a  will 
which  has  had  probate,  how  much  more  is  it  the  case  where  you 
produce  a  will  which  never  has  had  probate,  consequently  a  Court 
and  jury  here,  or  a  court  of  equity,  never  could  look  at  that 
instrument,  it  is  the  probate  alone  that  lets  it  in  quasi  will. 
They  might  see  it  for  other  purposes,  as  in  a  question  of  forgery, 
or  they  might  see  it  if  it  were  referred  to  in  another  instrument, 
or  in  a  question  of  sanity.  Now  that  is  the  law  here  ;  and  this 
being  the  case  of  a  domiciled  Englishman,  is  the  law  here  to  be 
the  governing  rule  as  to  the  admissibility  of  evidence  in  Scotland, 
where  the  action  is  brought  ? 

I  will  state  to  you  my  only  difficulty  and  see  whether  you  can 
help  me  over  it,  because  I  agree  with  you,  generally  speaking, 
that  the  lex  loci  domicilii  is  not  applicable  to  the  course  of 
procedure ;  that  the  Court  is  to  proceed  by  its  own  course  of  pro- 
cedure, the  l^w  of  the  Court  being  the  course  of  the  Court,  and 
consequently  I  am  inclined  to  think  that  the  admission  of  evidence 
being  rather  matter  of  procedure  than  a  substantial  matter  of  law, 
it  is  to  be  governed  by  the  law  *of  the  country  where  the  Court       [  *677  ] 
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Yatbb  sits.  But  then  in  all  questions  of  jurisprudence  it  is  easy  to  say 
Thohbon.  how  things  are  here  and  there,  when  there  is  a  very  great  difference 
between  the  points;  but  when  you  come  to  the  confines,  and 
when  the  one  province  runs  into  the  other,  then  arises  the 
difficulty  and  then  we  get  inter  apices  juris.  Here  is  a  case  which 
partakes  of  the  nature  of  the  law  of  evidence  and  also  of  the 
substance  of  the  weightier  matter  of  law.  I  will  put  the  case  I 
have  already  hinted  at ;  suppose  the  English  law  were  to  change, 
as  it  is  now  in  the  course  of  changing,  and  that  no  will  of  per- 
sonalty could  henceforth  be  valid  unless  it  was  attested  by  two 
witnesses.  Now  observe,  an  Englishman  domiciled  in  England 
makes  his  will  touching  Scotch  property ;  mobilia  sequuntiir 
personam,  and  therefore  the  lex  loci  of  England  prevails.  You 
go  into  a  Court  of  Scotland  and  tender  the  will,  in  order  to  get, 
by  the  rules  of  the  English  law,  possession  of  the  fund;  the 
Scotch  Court  says,  "  willingly  you  shall  have  it ;  whoever  would 
get  it  in  England  shall  get  it  here,  whether  it  would  be  the  same 
person  our  law  would  give  it  to  or  no,  because  the  English  law  is 
to  govern,  but,"  says  the  Court,  **  let  us  look  at  the  will."  The 
will  is  produced,  it  has  only  one  witness  or  no  witness  at  all,  then 
the  Court  says,  *'  this  is  no  will,  it  would  not  in  England  be  held 
to  pass  the  property  to  any  human  being.  The  law  has  said, 
that  in  order  to  pass  property,  to  extend  after  a  man's  death  the 
right  that  he  has  to  his  chattels  during  his  lifetime,  which  is  not 
a  natural  right  but  entirely  conventional,  he  must  have  complied 
with  the  formality  of  two  witnesses  attesting  it."  Now,  my 
Lord  Advocate,  how  would  you  deal  with  that  matter  ?  Would 
it  be  by  the  English  or  the  Scotch  law  ?  because  if  it  be  by  the 
Scotch  law  there  is  a  great  difficulty,  which  is  neither  more  nor 
[  *678  ]  less  than  *this,  that  Englishmen  would  acquire  personal  property 
by  the  English  law,  though  that  property  was  only  attached  by 
a  will  executed  without  complying  with  the  formality  of  that  law ; 
that  is  the  difficulty. 

The  counsel  for  the  respondents  proceeded,  and  with  a  view 
of  shewing  that  their  Lordships,  sitting  as  a  Court  of  Appeal 
on  Scotch  law,  might  look  to  the  will  without  reference  to 
probate,  and  for  the  general  purposes  of  their  argument,  they 
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cited  Ersk.  B.  2,  tit.  8,  sect.  14,  In  re  Ewin  {i)y  Attorney-General  v.        Yathb 
Dimond  (2),  Earl  Minto  v.  Elliott  (3).  Thomboh. 

Dr.  Lushington^  in  his  reply,  was  arguing  that  their  Lord- 
ships could  not  look  to  the  instrument  as  a  testamentary  act — 

LoBD  Bbougham  : 

I  admit  that  no  probate  could  be  had  of  any  but  the  second 
will,  in  England.  It  does  not,  however,  follow  that  the  Scotch 
Court  may  not  look  at  both  instruments  ;  at  that  which  has  not 
probate,  as  well  as  at  that  which  has.  That  Court  will  give  faith 
to  what  has  been  sanctioned  by  a  Court  of  competent  jurisdiction, 
but  it  does  not  follow  that,  upon  a  matter  in  which  no  Court  has 
exercised  any  judgment,  the  Scotch  Court  would  reject  that  matter 
because  it  was  not  proved  in  an  English  Court,  if  it  is  not  con- 
trary to  the  rules  of  evidence,  and  to  the  practice  of  the  Scotch 
Court,  to  receive  it.  It  is  going  too  far  to  suppose  the  Scotch  Court 
would  say,  ''  if  this  instrument  had  been  ofifered  to  an  English 
Court  it  would  not  be  admitted,  and  we  therefore  reject  it."  Do 
you  think,  my  Lord  Advocate,  you  can  for  your  argument  throw 
overboard  the  first  will  of  1828  ?  Could  you  rely  safely  on  the 
passage  in  the  deed  of  *the  Ist  of  April,  1829  ?  "  Now,  if  this  [  'btd  ] 
transaction  should  not  be  closed  before  my  death,  I  have  in  a 
separate  will  which  respects  my  property  in  England,  directed 
my  trustees  or  executors  in  that  will,  to  assign  or  indorse  the 
notes  or  receipts  of  the  Royal  Bank  to  my  said  trustees,  the  lord 
mayor  and  bailies,  to  be  kept  by  them  in  the  said  depository 
where  they  now  are  till  the  above  defects  are  cured."  Would 
that  sustain  your  argument  without  the  first  will  ?  This  is  a 
subsisting  trust  deed,  a  conveyance  inter  vivos,  operative  at  this 
moment.  I  mean  your  argument  respecting  the  appropriation  ; 
does  it  require  no  other  aid,  and  can  it  stand  without  the  first 
will  of  1828,  as  well  as  without  the  cancelled  will  ? 

{The  Lord  Advocate:  Certainly;  I  apprehend  it  is  quite 
sufficient,  if  a  person  declares  ''I  deposit  this  money,"  meaning 
it  should  be  paid  for  a  certain  debt.) 

(1)  1  Cr.  &  J.  151.  (3)  1  Wile.  &  Shaw,  678. 

(2)  35  R.  B.  732  (1  Or.  &  J.  356). 
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Yatbb       Lord  Brougham  : 

Thomsok.  Suppose  now,  Dr.  Lushington,  there  had  been  a  will,  not 
proved  in  Scotland,  but  a  will  which  by  the  law  of  Scotland,  for 
want  of  two  witnesses  (a  will  of  personalty),  could  not  be  admitted 
to  probate  there,  and  suppose  probate  had  been  sought  of  that 
will  here,  would  probate  be  refused  here  for  want  of  two 
witnesses  ? 

Dr.  Lushington : 
Decidedly ;  the  case  of  Stanley  v.  Bernes  (i)  is  one  in  point. 

Lord  Brougham,  after  the  arguments  were  closed,  said : 

My  Lords,  another  reason, — besides  the  importance  of  the 
matter, — for  which  I  wish  to  postpone  the  further  consideration 
of  this  question,  is,  that  though  the  subject  is  of  great  import- 
ance, and  some  parts  of  it  are  not  without  difficulty — though 
[  ♦580  ]  undeniably  the  *decision,  if  pronounced,  will  be  for  the  first  time 
pronounced  in  this  House  upon  those  points — though  undeniably 
also  the  decision  upon  the  same  points  in  the  Court  below  has 
been  pronounced  for  the  first  time  in  any  Court  of  England  or  of 
Scotland — though,  therefore,  these  points  are  matters  of  first 
impression,  yet  in  this  case  I  desiderate  that  which  is  a  great 
help  to  any  court  of  review  dealing  with  the  judgment  of  a  Court 
below,  brought  before  it  by  appeal — I  desiderate  the  reasons  of 
the  learned  Judges  who  pronounced  the  decision  in  the  Court 
below.  I  find  four  learned  Judges  have  given  their  opinions,  but 
not  one  of  them  has  given  one  tittle  of  reason  for  his  opinion. 
The  question  that  arises  here,  and  which  brings  the  laws  of  the 
two  countries  into  conflict,  is  this  first  and  general  question : 
Shall  the  Scotch  practice  or  the  English  practice  respecting  the 
law  of  evidence,  as  well  as  the  Scotch  principle  or  the  English 
principle  in  respect  of  the  construction  of  the  instrument,  prevail 
as  the  governing  rule  in  this  case  ?  That  is  the  first  and  general 
question,  and  for  solution  of  that  question  one  should  look  to  the 
opinions  of  learned  Judges  and  for  their  reasons,  to  know  the  view 
which  they  take  of  so  important  a  matter.     But  that  is  not  the 

(1)  3  Hagg.  373. 
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only  question  ;  there  is  another  and  much  more  material  one ;  Tatbb 
and  that  is  one  apon  which  above  all  things  it  is  material  to  know  Thomson. 
the  views  of  the  Scotch  Judges.  Granting  that  the  Scotch  law 
is  to  prevail  in  construing  the  instrument,  and  the  Scotch  practice 
also  in  admitting  or  rejecting  evidence,  what  is  the  Scotch  prac- 
tice, and  what  is  the  Scotch  law ;  the  Scotch  law  respecting 
construction  of  instruments,  and  the  Scotch  practice  respecting 
the  admission  or  rejection  of  evidence  ?  I  desiderate  the  authority, 
the  authentic  and  consequently  the  ^most  valuable  statement  [  *58i  ] 
which  can  be  had  as  to  what  is  the  Scotch  law  and  practice,  but 
particularly  the  Scotch  practice  as  to  admitting  or  rejecting 
evidence.  I  desiderate  that  the  more,  because  one  wishes  to 
know  how  these  things  are  dealt  with  in  the  Scotch  Courts,  and 
to  see  exactly  what  the  difference  is,  and  upon  the  highest 
authority,  between  the  Scotch  and  the  English  Courts  in  the 
administration  of  the  important  law  of  evidence.  Unfortunately 
we  are  left  without  any  light  from  that  quarter,  from  which  above 
all  others  I  should  wish  to  receive  it,  and  that  is  an  additional 
reason  for  wishing  your  Lordships  to  postpone  the  further 
consideration  of  this  case. 

Lord  Brougham  :  •^«*^  ^» 

My  Lords,  the  question  which  I  considered  it  right  to  give 
reasons  upon  in  this  case,  relates  rather  to  the  first  than  to  the 
second  part  of  the  subject  as  taken  in  the  order  of  the  argument 
at  the  Bar — to  the  manner  in  which  the  instruments,  executed 
in  England  by  a  domiciled  Englishman,  are  to  be  construed  and 
dealt  with  in  respect  of  evidence  by  a  Scotch  Court,  in  so  far  as 
these  instruments  relate  to  the  distribution  of  personal  property, 
situated  within  the  territory  of  Scotland,  rather  than  to  the 
question  of  valid  or  effectual  appropriation. 

James  Yates,  merchant  in  London,  and  residing  always  in 
England,  had  purchased  the  island  of  Shuna,  one  of  the 
Hebrides,  at  the  price  of  10,500Z.,  of  which  5,600Z.  was,  by 
agreement,  left  as  a  burden  upon  the  estate.  The  transaction 
took  place  in  1815,  and  at  Candlemas,  1819,  the  remaining  part 
of  the  price  was  to  be  paid,  the  parties  having  no  doubt  of  the 
seller  being  able  before  that  time  to  clear  off  the  incumbrances 
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Tats  affecting  the  estate.  Meanwhile  an  heritable  bond  was  granted 
Thommh.  'o^  i^®  5y50(M.y  and  was  *duly  recorded,  so  as  to  constitute  an 
[  *682  ]  effectual  lien  on  the  estate  by  the  laws  of  Scotland.  At  the 
stipulated  period,  (the  2nd  February,  1819,)  payment  of  the 
bond  was  tendered,  but  the  seller  was  still  unable  to  give  a  clear 
title,  and  Mr.  Yates  accordingly  consigned  the  money  with  the 
Bank  of  Scotland.  Before  this  period  the  rights  of  the  vendor 
had  been  transferred  to  the  Leith  Banking  Company,  to  whom 
accordingly  Mr.  Yates's  agents  gave  notice  of  the  consignment, 
in  order  that  their  client  might  be  relieved  from  any  claim  of 
interest  after  the  consignment  was  notified.  The  Bank  Company 
acted  upon  this  notice  ;  for  Mr.  Yates  having  intimated  to  them 
that  they  might  draw  out  a  sum  of  the  deposit  equal  to  the  debts 
upon  the  estate  which  they  should  pay  off  and  produce  discharges 
for,  they  actually  paid  off  4,000Z.,  or  at  least  produced  discharges 
to  that  amount,  and  received  so  much  of  the  fund  out  of  the 
Bank  of  Scotland,  leaving  only  1,6492.  2«.  5(/.,  the  balance  still 
deposited,  and  now  in  dispute,  together  with  the  sum  of  8872. 28. 6^. 
interest.  The  deposit  had  originally  been  made  in  the  name 
of  Mr.  Bose,  as  a  kind  of  trustee  or  stakeholder  for  all  parties, 
but  in  August,  1826,  it  was,  at  Mr.  Rose's  desire,  transferred  to 
Mr.  Yates's  owb  name.  The  whole  course  of  the  transaction,  as 
I  have  stated  it  from  the  facts  admitted  on  all  hands,  plainly 
shews  Mr.  Yates's  desire  from  the  beginning  to  finish  the  affair, 
to  pay  the  price,  and  to  receive  the  titles  of  the  estate,  and  his 
intention  of  keeping  this  business  apart  from  his  general  con- 
cerns ;  nor  can  anything  be  more  contrary  to  probability  than 
the  supposition  that  he  should  allow  it  to  be  mixed  up  with  the 
arrangement  of  his  affairs,  and  to  influence  the  testamentary 
disposition  of  his  property. 
[  ♦688  ]  With  this  strong  probability  arising  from  the  conduct  *of  the 

parties,  and  from  the  course  of  the  transaction  generally,  we 
come  to  consider  that  which  forms  the  whole  question  in  the 
cause, — whether  an  appropriation  of  the  fund  deposited  with  the 
Bank  of  Scotland  was  effectually  made  by  Mr.  Yates  ?  And  first 
let  us  see  how  far  the  trust  disposition  of  the  1st  of  April,  1829, 
will  carry  us,  without  any  regard  to  the  will  of  April,  1828.  The 
island  of  Shuna  seems  to  be  the  subject  of  that  deed  ;  the  maker 
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having  probably  discovered  since  April,  1828,  that  the  devise  Yatbe 
of  real  property  situated  in  Scotland,  which  he  had  in  the  will  Thomson. 
of  that  date  endeavoured  to  make,  by  executing  it  so  as  to  pass 
lands  in  England,  was  wholly  ineffectual  for  his  purpose.  He 
appears,  however,  to  have  deemed  that  will  sufficient  for  executing 
his  intention  respecting  his  personalty  as  connected  with  the 
island,  as  indeed  it  was  while  unrevoked,  and  accordingly  it  is 
said  that  he  rather  refers  to  it  as  having  declared  those  intentions, 
than  repeats  his  declaration.  I  cannot,  however,  either  consider 
the  passage  of  the  trust  deed  to  which  I  am  alluding  as  a  mere 
reference  to  the  will ;  nor  can  I  think,  even  if  it  were,  that  this 
circumstance  would  destroy  its  force ;  if  it  were  a  mere  reference, 
nothing  is  more  certain  than  that  by  words  of  recital,  you  may 
validly  bequeath  or  devise,  and  that  saying  you  have  done  so, 
if  you  say  it  distinctly,  is  as  valid  a  gift  as  if  there  was  a  reference 
or  recital  in  the  passage.  But  granting  that  the  subsequent  can- 
celling of  the  will  to  which  reference  is  made,  would  have  the 
effect  of  cancelling  also  this  reference,  the  last  words  of  the 
passage  appear  substantive  and  not  relative  to  the  will.  ^*  Now, 
if  this  transaction  should  not  be  closed  before  my  death,"  &c. 
(his  Lordship  read  the  whole  clause  as  in  p.  46,  ante),  '^  and  till 
the  entry  stipulated  to  be  made  with  the  superior  is  ^implemented ;  [  *&B4  ] 
or  if  the  latter  is  called  for  before  the  titles  are  purged,  it  may 
with  no  impropriety  be  taken  from  the  sum  in  deposit."  These 
words,  '^  or  if  the  latter,"  &c.  do  not  in  form  relate  to  the  will 
previously  made,  but  contain  a  direction,  or  a  declaration  of  an 
intention,  nowhere  to  be  found  in  the  will,  and  they  are  therefore 
an  addition  to  the  declaration  there  contained. 

But  let  us  consider  the  last  will,  which  was  admitted  to  probate. 
It  is  dated  the  17th  April,  1829,  sixteen  days  after  the  date  of  the 
trust  disposition ;  and  it  clearly  refers  to  the  English  property 
only.  He  considered  that  in  the  trust  deed  he  had  disposed  fully 
of  his  Scotch  property ;  and  the  will  is  addressed  to  the  English 
property.  This  circumstance  and  the  express  reference  to  the 
provision  of  the  deed  in  the  will,  appear  to  me  sufficient  to  render 
them  both  parts  of  one  conveyance ;  for  he  says  in  the  will,  ^'  It 
may  be  proper  to  observe,  that  by  a  will  made  in  this  present 
month  and  year  I  have  disposed  of  the  island  of  Shuna,  in 
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Yatbb  Argyllshire  ;  "  and  he  also  mentions  his  ''  stock  of  cattle  and 
Thombok.  other  effects  in  Shuna  "  as  part  of  the  residue.  Now  supposing 
this  last  will  to  have  the  effect,  which  it  undoubtedly  has, 
generally  speaking,  of  revoking  the  first  will,  it  seems  to  me  by 
no  means  so  clear  that  it  revokes  whatever  part  of  that  first  will 
is,  by  reference  to  it  in  the  trust  deed,  republished  and  imported 
into  that  trust  deed ;  for  the  sounder  view  of  the  matter  seems 
to  be,  that  the  trust  deed  and  the  will  of  1829  being  taken  as 
one,  the  will  of  1829  only  revokes  so  much  of  the  will  of 
1828  as  is  not  imported  into  or  referred  to  by  the  deed. 
Indeed,  if  the  trust  disposition  and  last  will  be  regarded  as 
one  conveyance,  the  last  will  no  more  revokes  the  part  of  the 
trust  disposition  referring  to  the  generally  revoked  will  of  1828, 

f  *586  ]  than  if  the  reference  had  been  ^contained  in  the  last  will,  that 
of  1829.  This  consideration  goes  far  to  satisfy  me  that  the 
revocation  operated  by  the  last  will,  after  the  date  of  the  trust 
disposition,  renders  the  passage  in  the  trust  disposition,  which 
refers  to  the  will  of  1828,  substantive  and  not  relative,  and  pre- 
vents the  general  revocation  subsequently  effected  from  having 
any  force  to  destroy  the  import  of  that  passage  as  a  valid  declara- 
tion of  the  testator's  intention.  It  might  even  be  argued  that 
you  would,  upon  this  ground,  have  a  right  in  our  Courts,  and, 
according  to  our  strict  practice,  to  look  at  the  revoked  will  by 
means  of  the  reference,  first  in  the  trust  deed  to  that  will,  and 
next  in  the  last  will  to  the  trust  deed.  But  this  needs  not  now 
be  considered. 

Although,  therefore,  I  am  of  opinion  that  there  is  no  necessity 
for  admitting  the  first  will  in  order  to  dispose  of  this  case  and  to 
support  the  decree  of  the  Court  below,  yet  the  importance  of  the 
question  connected  with  its  admission  in  evidence  is  sufficient  to 
require  that  I  should  state  in  what  light  I  view  it.  It  is  on  all 
hands  admitted  that  the  whole  distribution  of  Mr.  Yates's  personal 
estate  must  be  governed  by  the  law  of  England,  where  he  had  his 
domicile  through  life,  and  at  the  time  of  his  decease,  and  at  the 
dates  of  all  the  instruments  executed  by  him.  Had  he  died 
intestate,  the  English  Statute  of  Distributions,  and  not  the 
Scotch  law  of  succession  in  moveables,  would  have  regulated 
the  whole  course  of  the  administration.    His  written  declarations 
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muBt,  therefore,  be  taken  with  respect  to  the  English  law.  I  Yatbb 
think  it  follows  from  hence,  that  those  declarations  of  intention  thoiison. 
touching  that  property  must  be  construed  as  we  should  construe 
them  here  by  our  principles  of  legal  interpretation.  Great 
embarrassment  may,  no  doubt,  arise  from  calling  upon  a  Scotch 
Court  to  apply  the  *principles  of  EngUsh  law  to  such  questions,  [  ♦586  ] 
many  of  those  principles  being  among  the  most  nice  and  difficult 
known  in  our  jurisprudence.  The  Court  of  Session  may,  for 
example,  be  required  to  decide  whether  an  executory  devise  is 
void  as  being  too  remote,  and  to  apply,  for  the  purpose  of  ascer- 
taining that  question,  the  criterion  of  the  gift  passing  or  not 
passing  what  would  be  an  estate  in  realty,  although  in  the 
language  of  the  Scotch  law  there  is  no  such  expression  as 
executory  devise,  and  within  the  knowledge  of  Scotch  lawyers 
no  such  thing  as  an  executory  estate  tail.  Nevertheless,  this 
is  a  difficulty  which  must  of  necessity  be  grappled  with,  because 
in  no  other  way  can  the  English  law  be  applied  to  personal 
property  situated  locally  within  the  jurisdiction  of  the  Scottish 
forum,  and  the  rule  which  requires  the  law  of  the  domicile  to 
govern  succession  to  such  property  could  in  no  other  way  be 
applied  and  followed  out.  Nor  am  I  aware  that  any  distinction 
in  this  respect  has  ever  been  taken  between  testamentary  succes- 
sion, and  succession  ab  intestato,  or  that  it  has  been  held  either 
here  or  in  Scotland  that  the  Court's  right  to  regard  the  foreign 
law  was  excluded  wherever  a  foreign  instrument  had  been 
executed.  It  is  therefore  my  opinion  that  in  this,  as  in  other 
cases  of  the  like  description,  the  Scotch  Court  must  inquire 
of  the  foreign  law  as  a  matter  of  fact,  and  examine  such  evidence 
as  will  shew  how  in  England  such  instruments  would  be  dealt 
with  as  to  construction.  I  give  this  as  my  opinion  upon  principle, 
for  I  am  not  aware  of  the  question  ever  having  received  judicial 
determination  in  either  country. 

But  here  I  think  the  importing  of  the  foreign  code  (sometimes 
incorrectly  called  the  comitas)  must  stop :  what  evidence  the 
Courts  of  another  country  would  receive,  and  what  reject,  is  a 
question  into  which  *I  cannot  at  all  see  the  necessity  of  the  [  *587  ] 
Courts  of  any  one  country  entering.  Those  principles  which 
regulate  the  admission  of  evidence  are  the  rules  by  which  the 
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Tatu       Courts  of  every  country  guide  themselves  in  all  their  inquiries. 

TH0M80N.  ^1^6  truth  with  respect  to  men's  actions,  which  form  the  subject- 
matter  of  their  inquiry,  is  to  be  ascertained  according  to  a  certain 
definite  course  of  proceeding,  and  certain  rules  have  established 
that  in  pursuing  this  investigation  some  things  shall  be  heard 
from  witnesses,  others  not  listened  to ;  some  instruments  shall 
be  inspected  by  the  Judge,  others  kept  from  his  eye.  This  must 
evidently  be  the  same  course,  and  governed  by  the  same  rules, 
whatever  be  the  subject-matter  of  investigation ;  nor  can  it  make 
any  difference  whether  the  facts,  concerning  which  the  discussion 
arises,  happened  at  home  or  abroad  ;  whether  they  related  to  a 
foreigner  domiciled  abroad,  or  a  native  living  and  dying  at  home. 
As  well  might  it  be  contended  that  another  mode  of  trial  should 
be  adopted  as  that  another  law  of  evidence  should  be  admitted 
in  such  cases.  Who  would  argue  that  in  a  question  like  the 
present  the  Court  of  Session  should  try  the  point  of  fact  by  a 
jury  according  to  the  English  procedure,  or  should  follow  the 
course  of  our  dispositions  or  interrogatories  in  courts  of  equity, 
because  the  testator  was  a  domiciled  Englishman,  and  because 
those  methods  of  trial  would  be  applied  to  his  case  were  the 
question  raised  here  ?  The  answer  is,  that  the  question  arises 
in  the  Court  of  Session,  and  must  be  dealt  with  by  the  rules 
which  regulate  inquiry  there.  Now  the  law  of  evidence  is  among 
the  chief  of  these  rules ;  nor  let  it  be  said  that  there  is  any  incon- 
sistency in  applying  the  English  rules  of  construction  and  the 
Scotch  ones  of  evidence  to  the  same  matter,  in  investigating 

[  *588  ]  *facts  by  one  law  and  intention  by  another.  The  difference  is 
manifest  between  the  two  inquiries ;  for  a  person's  meaning  can 
only  be  gathered  from  assuming  that  he  intended  to  use  words 
in  the  sense  affixed  to  them  by  the  law  of  the  country  he  belonged 
to  at  the  time  of  framing  his  instrument.  Accordingly,  where 
the  question  is  what  a  person  intended  by  an  instrument  relating 
to  the  conveyance  of  real  estate  situated  in  a  foreign  country, 
and  where  the  lex  loci  ret  siNe  must  govern,  we  decide  upon  his 
meaning  by  that  law,  and  not  by  the  law  of  the  country  where 
the  deed  was  executed,  because  we  consider  him  to  have  had  that 
foreign  law  in  his  contemplation. 
The  will  of  April,  1828,  has  not  been  admitted  to  probate 
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here  ;  it  has  not  even  been  offered  for  proof,  so  that  there  is  no       Yatbb 

sentoice  of  any  Court  of  competent  jurisdiction  upon  it  either     Tnoumm. 

way.     But  in  England  it  would  never  be  received  in  evidence  nor 

seen  by  any  Court ;  neither  would  it  have  been  seen  if  it  had  been 

proved  ever  so  formally.     Our  law  holds  the  probate  as  the  only 

evidence  of  a  will  of  personalty,  or  of  the  appointment  of  executors ; 

in  short,  of  any  disposition  which  a  testator  may  make,  unless  it 

regards  his  real  estate.     Can  it  be  said  that  the  Scotch  Court  is 

bound  by  this  rule  of  evidence,  which,  though  founded  upon  views 

of  convenience,  and  for  anything  I  know  well  devised,  is  yet  one 

which   must  be  allowed  to  be  exceedingly  technical,  and  which 

would  exclude  from  the  view  of  the  Court  a  subsequent  will, 

clearly  revoking  the  one  admitted  to  probate.     The  English 

Courts  would  never  look  at  this  will,  although  proof  might  be 

tendered  that  it  had  come  to  the  knowledge  of  the  party  on  the 

eve  of  the  trial.     A  delay  might  be  granted  to  enable  him  to  obtain 

a  revocation  of  the  *probate  of  the  former  will.     It  is  absurd  to       [  *589  ] 

contend,  that  the  Court  of  Session  shall  admit  all  this  technicality 

of  procedure  into  its  course  of  judicature  as  often  as  a  question 

arises  upon  the  succession  of  a  person  domiciled  in  England. 

Again,  there  are  certain  rules  just  as  strict,  and  many  of  them 
not  less  technical,  governing  the  admission  of  parol  evidence  with 
us.  Can  it  be  contended,  that,  as  often  as  an  English  succession 
comes  in  question  before  the  Scotch  Court,  witnesses  are  to  be 
admitted  or  rejected  upon  the  practice  of  the  English  Courts ; 
nay,  that  examination  and  cross-examination  are  to  proceed  upon 
those  rules  of  our  practice,  supposing  them  to  be  (as  they  may 
possibly  be)  quite  different  from  the  Scotch  rules  ?  This  would 
be  manifestly  a  source  of  such  inconvenience  as  no  Court  ever 
could  get  over.  Among  other  embarrassments  equally  inextricable 
there  would  be  this :  that  a  host  of  English  lawyers  must  always 
be  in  attendance  on  the  Scotch  Courts,  ready  to  give  evidence, 
at  a  moment's  notice,  of  what  the  English  rules  of  practice  are 
touching  the  reception  or  refusal  of  testimony,  and  the  manner 
of  obtaining  it ;  for  those  questions  which,  by  the  supposition, 
are  questions  of  mere  fact  in  the  Scotch  Courts,  must  arise 
unexpectedly  during  each  trial,  and  must  be  disposed  of  on  the 
spot  in  order  that  the  trial  may  proceed. 
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Tates  The  case  which  I  should  however  put,  as  quite  decisive  of  this 

Thomson,     matter,  comes  nearer  than  any  other  to  the  one  at  Bar,  and  it 
may,  with  equal  advantage  to  the  elucidation  of  the  argument, 
be  put  as  arising  both  in  an  English  and  in  a  Scotch  Court.     By 
our  English  rules  of  evidence  no  instrument  proves  itself,  unless 
it  be  thirty  years  old,  or  is  an  office  copy  authorized  by  law  to  be 
[  •590  ]       given  by  the  proper  officer,  *or  is  the  London  Gazette^  or  is  by 
some  special  Act  made  evidence,  or  is  an  original  record  of  a 
Court  under  its  seal,  or  an  exemplification  under  seal,  which  is 
quasi  a  record.     By  the  Scotch  law  all  instruments  prepared  and 
witnessed  according  to  the  provisions  of  the  Act  of  1681  are  pro- 
bative writs,  and  may  be  given  in  evidence  without  any  proof. 
Now  suppose  a  will  of  personalty  or  any  other  instrument  relating 
to  personal  property,  attested  by  two  witnesses  and  executed  in 
England  according  to  the  provisions  of  the  Scotch  Act,  is  tendered 
in  evidence  before  the  Court  of  Session ;  it  surely  never  will  be 
contended  that  the  learned  Judges,  on  being  satisfied  that  the 
question  relates  to  English  personal  succession,  ought  straight- 
way to  examine  what  is  the  English  law  of  evidence,  and  to 
require  the  attendance  of  one  or  other  of  the  subscribing  \yitnesses, 
where  the  instrument  is  admissible  by  the  Scotch  law  as  probative. 
Of  this  I  can  have  no  doubt.     But  suppose  the  question  to  arise 
in  England,  and  that  a  deed  is  executed  in  Scotland  according  to 
the  Act  of  1681  by  one  domiciled  here,  would  any  Court  here 
receive  it  as  proving  itself,  being  only  a  year  old,  without  calling 
the  attesting  witnesses  ?    It  would  have  a  strange  effect  to  hear 
the  circumstance  of  there  being  two  subscribing  witnesses  to  the 
instrument,  which  makes  it  prove  itself  in  the  Parliament  House 
of  Edinburgh,  urged  in  Westminster  Hall  as  the   ground   of 
its  admission  without  any  parol  testimony.     The  Court  would 
inevitably  answer,   "two  witnesses — then,   because  there    are 
witnesses,  it  cannot  be  admitted,  but  they  must,  one  or  other 
of  them,  be  called  to  prove  it."     The  very  thing  that  makes  the 
instrument  prove  itself  in  Scotland,  makes  it  in  England  neces- 
sary to  be  proved  by  witnesses.     I  have,  therefore,  no  doubt 
[  *nn  ]       *whatever  that  the  rules  of  evidence  form  no  part  of  the  foreign 
law,  according  to  which  you  are  to  proceed  in  disposing  of 
English  questions  arising  in  Scotch  Courts. 
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It  by  no  means  follows,  that  where  a  sentence  of  a  foreign  Yatbb 
Court  is  oflfered  in  evidence  in  Court — the  probate,  for  example,  Thomson. 
of  an  English  will,  it  should  not  be  admitted  ;  nor  do  I  think  it 
should  be  denied  its  natural  and  legitimate  force.  But  that  it 
must,  like  all  other  instruments,  be  received  upon  such  proof  as 
is  required  by  the  rules  of  evidence,  followed  by  the  Court  before 
which  it  is  tendered,  I  hold  to  be  quite  clear ;  it  will  follow,  that 
though  a  probate  striking  out  part  of  a  will  would  be  received, 
and  the  Court  of  Session  would  have  no  right  to  notice  the  part 
struck  out — for  this  would  be  reversing  or  at  least  disregarding 
the  very  sentence  of  the  court  of  probate,  yet  the  non-probate  of 
a  person's  will  would  not  prevent  the  Court  from  receiving  and 
regarding  that  will  if  its  own  rules  of  evidence  did  not  shut  it  out. 
So,  too,  it  is  unnecessary  here  to  decide  what  would  be  the  course 
in  the  Scotch  Courts  in  the  case  of  an  English  will  of  personalty 
attested  by  one  witness,  after  an  Act  should  have  passed  requiring 
two.  I  think,  that  though  it  might  be  admissible  in  evidence  by 
the  rules  of  evidence  which  would  then  govern,  yet  no  effect 
could  be  given  to  its  disposition,  because  of  the  rules  of  English 
law  requiring  two  witnesses,  that  being  a  requisition  not  of  form, 
in  order  to  make  the  paper  evidence,  but  of  substance,  in  order 
to  protect  testators  on  their  dying  beds. 

Upon  these  principles  I  am  of  opinion  that  the  Court  of 
Session  had  a  right  to  receive  and  to  look  at  the  first  will,  with 
a  view  to  examine  the  testator's  intention  regarding  this  fund 
in  medio.  Upon  the  *effect  of  that  first  will  it  is  unnecessary  to  [  *o92  ] 
dwell  further.  The  trust  disposition  seems  to  me  a  sufficient 
declaration  of  intention  to  appropriate.  But  the  will  leaves  that 
intention  free  from  all  doubt.  No  doubt,  if  that  will  was  wholly 
revoked  by  the  subsequent  one  of  April,  1829,  there  would  be 
an  end  of  such  a  declaration  in  Scotland  as  well  as  in  this 
country.  But  I  have  stated  why  I  think  the  trust  deed,  and 
even  the  connexion  between  that  and  the  last  will,  cannot 
be  regarded  as  revoking  any  intention  respecting  the  fund 
and  the  island  expressed  in  the  earlier  will,  and  why  quoad 
that  intention  it  cannot  be  held  revoked.  The  whole  course 
of  the  transaction  and  the  whole  circumstances  of  the  parties 
confirm  this  view  of  the  case.     I  therefore  move  your  Lordships 
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YATB8 

Thomson. 


that  the  jadgment  of  the  Coart  below  he  affirmed,  bnt  withoat 
costs. 

Ordered  accordingly,  ''  that  the  appeal  be  dismissed,  and  the 
interlocutors  complained  of  affirmed,  without  costs." 


1836. 

JuTUi  24,  29. 
JtUy  6. 


[610] 


(  'Gil  j 


Appeal  from  the  Court  of  Session. 

JOHN  SWAN  AND  Others  v.  ALEXANDER  BLAIR, 
Treasurer  of  the  Governor  and  Company  of  the 
Bank  of  Scotland. 

(3  Clark  &  Finnelly,  610—638 ;  S.  C.  nom.  Simin  v.  Bank  of  Scotland,  10  Bligh 

(N.  S.)  627.) 

Sureties — Stamp  Acts — Settled  accounts. 

W.  M.  and  others  bound  themselves  by  bond,  jointly  and  severally, 
to  pay  to  the  Bank  of  Scotland  such  sums  as  should  be  drawn  out  by 
W.  M.,  or  be  due  from  him,  on  a  cash  credit  opened  by  the  bank,  in  his 
name ;  and  the  certificate  of  the  bank  accountant  was  to  be  held  sufficient 
to  ascertain  the  balance  due,  and  to  warrant  execution  of  law  for  such 
balance  (not  exceeding  5,000/.)  against  the  obligors.  W.  M.  drew  on  the 
bank  by  orders,  written  on  unstamped  paper,  payable  to  bearer;  and 
though  these  drafts  purported  to  be  issued  in  the  town  where  the  bank 
was  situated,  they  were  in  fact  drawn  and  issued  at  a  place  more  than 
ten  miles  distant,  and  were  also  post-dated  (1),  and  the  bank  agent  knew 
that  they  were  wrong  dated  in  point  of  place  and  time.  W.  M.,  having 
become  insolvent,  was  found  to  owe  to  the  bank  on  the  cash  credit 
account  upwards  of  4,00OZ.,  as  certified  by  the  bank  accountant,  and  for 
that  debt  the  bank  put  the  bond  in  suit  against  his  co-obUgors. 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of  Session),  that 
no  obligation  arose  on  the  bond  to  pay  any  balance  alleged  to  be  due  on 
drafts  so  drawn  and  issued,  contrary  to  the  provisions  of  the  Stamp  Act, 
00  Geo.  III.  c.  184,  s.  13  (2),  which,  in  addition  to  penalties  on  the 
parties  offending,  declares,  moreover,  that  a  banker  shall  not  be  allowed 
any  money  paid  on  such  drafts  in  account  against  the  drawer  or  his 
representatives. 

The  appellants  were  co-obligors  with  one  William  Martin  in 
a  bond,  for  securing  to  the  Bank  of  Scotland  ^repayment  of 
monies  advanced  to  W.  Martin  by  the  bank,  or  its  agents. 
W.  Martin  became  insolvent  in  1881,  and  the  respondent  on 
behalf  of  the  bank  took  proceedings  on  the  bond,  and  gave 

( 1 )  A    post  -  dated    cheque,    duly  (2)  Repealed  by  33  &  34  Vict.  c.  99 ; 

stamped,  is  now  admissible  in  evi-  but  see  *'  The  Stamp  Act,  1891 "  (54  & 

dence :  Boyal  Bank  of   Scotland  v.  oo  Vict.  c.  39),  s.  38. — B.  C. 
Tottenham,  '94,  2  a  B.  715,  C.  A. 
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against  the  appellants  a  charge  for  payment  of  upwards  of  Swah 
4,800{.,  alleged  to  be  due  to  the  bank  in  respect  of  the  said  blair. 
advances  of  money,  together  with  a  penalty  of  2,000{.  mentioned 
in  the  bond.  The  appellants  presented  to  the  Court  of  Session 
a  bill  of  suspension  of  the  charge,  and  the  appeal  is  against 
interlocutors  pronounced  in  that  action.  (The  case  is  reported 
13  Shaw,  Dunlop,  &  Bell,  403.)  The  facts,  as  collected  from  the 
pleadings,  were  these :  Mr.  William  Martin,  writer  in  Lockerbie, 
which  is  upwards  of  ten  miles  distant  from  Dumfries,  besides 
practising  as  a  writer,  carried  on  from  the  year  1819  to  1831  a 
considerable  business  as  a  discounter  of  bills,  but  not  having 
sufficient  capital  of  his  own  to  maintain  this  trade,  he  obtained 
accommodation  from  the  Bank  of  Scotland  at  their  office  in 
Dumfries,  by  giving  them  bonds  of  caution  for  cash  credit.  The 
first  of  these  bonds  was  granted  in  the  year  1819  for  6002.,  and 
the  appellant  Swan  was  one  of  the  obligors.  W.  Martin  after- 
wards requiring  a  further  credit,  a  new  bond  was  granted  in 
September,  1825,  in  which  all  the  appellants  and  other  persons, 
since  deceased,  became  co-obligors  with  W.  Martin.  This  bond 
was  in  the  common  form  of  cash-credit  bonds,  and,  as  far  as  it 
is  material  to  set  it  forth,  was  in  the  following  terms:  ''We 
[obligors'  names  and  descriptions]  in  consideration  of  a  credit 
of  10,0002.  sterling,  given  by  the  directors  of  the  Bank  of  Scotland 
to  us,  on  cash  account,  in  name  of  me,  W.  Martin,  with  the  said 
bank,  at  the  office  thereof  in  Dumfries,  (be,  do  hereby  bind  and 
oblige  ourselves,  conjunctly  and  severally,  &c.,  to  pay  to  the  said 
bank,  and  to  *their  treasurer  for  their  behoof,  &c.,  all  such  sums,  [  '612  ] 
not  exceeding  10,000L  sterling,  as  shall  be  drawn  out  from  the 
said  bank  by  me,  W.  Martin,  or  as  may  be  contained,  due,  paid, 
payable  or  claimable  on  any  drafts,  orders,  bills,  promissory  notes, 
receipts,  guarantees,  letters,  obligations  and  documents  whatever, 
drawn,  accepted,  granted,  indorsed,  or  any  how  signed  by  me  the 
said  William  Martin,  or  on  my  procuration,  or  liable  on  me  by 
any  legal  construction,  and  whether  discounted  or  paid  to  me  the 
said  William  Martin,  or  to  any  other  party,  or  retired  by  the  said 
bank,  or  otherwise  taken  or  holden  by  or  for  the  said  Governor 
and  Company,  all  thereby  vp%o  facto  to  be  due  hereon,  and 
chargeable  to  the  said  cash  account,  and  of  all  such  sums  hereon, 
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Swam  to  make  payment  aforesaid,  whenever  required,  with  legal  interest, 
Blaib.  ^^'9  together  also  with  2,000Z.  sterling  of  liquidate  penalty  in 
case  of  failzie,  &c. ;  and  any  account  or  certificate  signed  by  the 
2)rincipal  accountant  of  the  said  Governor  and  Company,  or  by 
their  agent  and  accountant  for  the  office  where  the  said  cash 
account  may  be  kept,  shall  be  sufficient  to  ascertain,  specify,  and 
constitute  the  sums  or  balances  such  as  aforesaid,  to  be  due 
hereon  in  principal,  and  thereon  legal  interest  aforesaid,  and 
shall  warrant  hereon  all  executorials  of  law  against  us  conjunctly 
and  severally,  for  such  sums  or  balances  in  principal,  and  thereon 
legal  interest  aforesaid,  and  for  the  said  liquidate  penalty: 
Providing  hereby  that  the  said  Governor  and  Company,  and 
their  aforesaid,  shall  not  hereby  nor  by  any  execution  or  process 
whatever  to  follow  hereon,  have  more  from  us  (the  co-obligors) 
than  5,000{.  sterling,  and  thereon  legal  interest,  from  the  date  of 
demand,  &c.,  but  these  presents,  without  limitation,  shall  be 
available  and  effectual  against  me  the  said  W.  Martin." 
[  613  ]  This  bond  contained  no  reference  to  the  bond  given  in  1819, 

which  latter  however  continued  to  be  in  force  and  to  be  operated 
upon,  but  the  accounts  were  kept  distinct.  The  bonds  and  cash 
credits  were  arranged,  on  behalf  of  the  bank,  by  Mr.  Barker, 
their  agent  in  the  branch  at  Dumfries,  who,  as  the  appellants 
alleged,  was  well  acquainted  with  the  way  in  which  Martin 
transacted  his  discounting  business,  which  was  this :  The  bank 
furnished  Martin  with  unstamped  printed  cheques  or  orders,  all 
bearing  *'  Dumfries  "  as  the  place  of  issue,  and  having  blank 
spaces  for  the  sums  and  dates ;  Martin  filled  up,  and  issued  at 
Lockerbie,  these  blank  drafts  in  the  course  of  his  business,  and 
so  continued  his  operations  on  the  bank  account  from  the  date 
of  the  bond  in  1825  until  his  bankruptcy  in  1881.  He  did  not 
carry  on  business  in  Dumfries.  In  the  bond  he  was  designated 
**  Writer  in  Lockerbie ;  '*  and  the  annual  accounts  furnished  by 
the  bank  during  the  currency  of  the  bond  were  titled,  "  State  of 
cash  account  in  name  of  William  Martin,  writer,  Lockerbie,  with 
the  Bank  of  Scotland,  in  books  thereof  at  Dumfries."  The 
cheques  or  orders  were  used  by  him  in  discounting  at  Lockerbie, 
for  his  own  profit,  bills,  which  were  made  payable  at  the  Bank  of 
Scotland's  office  in  Dumfries,  charging,  besides  a  commission,  a 
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higher  rate  of  discount  than  was  charged  to  him  by  the  bank.        Swan 

The  bills  so  discounted  were  generally  transmitted  from  Lockerbie,       blaib. 

in  letters  and  parcels  addressed  to  Mr.  Barker  (i),  the  bank  agent 

at  ^Dumfries,  who  discounted  such  of  them  as  he  considered       [  *614  ] 

good,  and  accounted  to  Martin  for  their  proceeds,  returning  to 

him  such  bills  as  he  refused  to  discount.     Martin  frequently 

discounted  other  bills,  which  did  not  pass  into  Barker's  hands, 

and    having,   besides   the    discounting  of  ^bills,   a  variety    of 

miscellaneous  transcustions  in  the  line  of  his  business,  he  used 

the  bank  drafts  for  these  general  purposes,  sometimes  sending 

them  by  a  messenger  from  Lockerbie  to  Dumfries,  and  getting 

back  the  cash  from  Barker ;  and  he  often  gave  such  drafts  to 

third  parties  for  value,  who  afterwards  drew  the  amount  from  t 

the  bank  at  Dumfries.    Although  all  these  drafts  bore  the  printed 

word,  "  Dumfries,"  purporting  to  be  issued  there,  they  were  in 

fact  issued  at  Lockerbie,  and  many  of  them  were  dated  one  or 

more  days  subsequent  to  the  day  on  which  they  were  actually 

issued  or  delivered  by  Martin.     This  post-dating  of  the  drafts 

was  alleged  by  the  appellants  to  arise  from  the  circumstance  of 

their  not  being  expected  to  be  presented  to  the  bank  until  some 

time  after  they  had  been  delivered  at  Lockerbie,  on  account  of  the 

distance.     Most  of  the  drafts  were  made  simply  payable  to  the 

'"bearer,"  but  some  of  them,  given  to  third  parties  for  value,  were 

made  payable  to  particular  individuals,  named  in  the  drafts. 

(1)  Specimens  of  letters  and  drafts : 

"John  Barker,  Esq.  Lockerbie,  29  July,  1826. 

I  enclose  in  mixed  notes  the  sum  of         ....       £721     0    0 
Draft  by  Mr.  William  MitcheU       .         ....  10    0    0 


731    0    0 
Amount  of  biUs,  see  bill  book  .....      1,041  10    6 


£1,772  10    6 


"  I  also  enclose  a  draft  on  my  account  for  1,000^.  sterling,  cash  for  which 
you  wiU  send  me  by  the  bearer.    I  remain,  &c. 

**  Copy. — ^Draft  enclosed. 

**  DuMFBiES,  31  July,  1826. 
*'  To  the  agent  of  the  Bank  of  Scotland,  Dumfries.    Pay  the  bearer  1,000/. 
steding,  and  charge  to  account  of, 
''  £1,000  sterling.  (Signed)  Wm.  Mabtin." 

B.B. — ^VOL.  XXXIX.  6 
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Swan  The  accounts  of  these  transactions  between  Martin  and  the  bank 

Blair.  agent  at  Dumfries  were  settled  and  *doquetted  annually,  and  the 
[♦615]  vouchers  delivered  up;  as  thus,  "Dumfries,  6th  April,  1880. 
This  account  settled,  vouchers  exchanged,  and  the  balance  of 
2,6872.  4t8.  4d.  brought  to  the  debit  of  new  account  at  1st  ultimo. 
Signed  William  Mabtin."  So  also  the  account  ending  the 
28th  February,  1881,  was  settled  on  the  18th  of  April  following, 
and  the  vouchers  mutually  exchanged,  leaving  then  a  balance 
of  8,266Z.  14^.  id.  to  the  debit  of  the  account. 

Martin  became  bankrupt  in  July,  1881,  and  Mr.  Barker 
was  appointed  trustee  on  his  sequestrated  estate.  The  whole 
balance  due  by  him  to  the  bank,  as  ascertained  by  the  certificate 
of  their  agent  and  accountant  for  the  branch  at  Dumfries,  dated 
August,  1882,  was  4,709Z.  188.  Sd.  including  590/.  lis.  alleged  to 
be  due  on  foot  of  the  account  opened  in  1819 ;  and  for  the  whole 
sum  the  bank  was  admitted  to  rank  on  the  sequestrated  estate. 
For  this  sum  and  for  the  penalty  in  the  bond,  the  respondent  on 
behalf  of  the  bank  issued  a  charge,  as  before  mentioned,  against 
the  appellants.  They  resisted  the  claim,  alleging  in  their  reasons 
for  the  bill  of  suspension,  first,  that  they  were  not,  as  obligors  in 
the  bond  of  1825,  in  any  way  liable  for  the  balance  alleged  to  be 
due  on  the  separate  bond  of  1819,  and  that  the  appellant  Swan, 
who  alone  was  obligor  in  that  bond,  was  released  by  the  delay 
and  negligence  of  the  bank  in  respect  to  that  account ;  secondly, 
that  they  were  not  concluded  from  disputing  the  claim  by  reason 
of  the  settlement  of  accounts  with  Martin,  or  ranking  of  the  debt 
on  his  sequestrated  estate,  as  these  transactions  took  place 
without  notice  to  them ;  thirdly,  and  chiefiy,  that  the  whole 
transactions  out  of  which  the  claim  arose,  were  in  violation  of 
the  18th  section  of  the  Stamp  Act,  55  Geo.  III.  c.  184.  "  And 
for  the  more  effectually  preventing  of  frauds  and  evasions  of  the 
[  *616  ]  duties  hereby  granted  on  the  bills  of  exchange,  drafts,  *or  orders 
for  the  payment  of  money,  under  colour  of  the  exemption  in 
favour  of  drafts  or  orders  upon  bankers,  or  persons  acting  as 
bankers,  contained   in  the  schedule  hereunto  annexed  (i),  be  it 

(1)  The  exemption  referred  to  is  in  as  follows :  "All  drafts  or  orders  for 
the  first  part  of  the  schedule  to  the  the  payment  of  any  sum  of  money 
Act  under  the  head  •*  Bills,"  and  is      to  the  bearer  on  demand,  and  drawn 
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further  enacted,  that  if  any  person  or  persons  shall,  after  the        Swan 

mm 

Slat  day  of  August,  1815,  make  and  issue,  or  cause  to  be  made       blaib. 

and  issued,  any  bill,  draft,  or  order  for  the  payment  of  money  to 

the  bearer  on  demand,  upon  any  banker  or  bankers,  or  any  person 

or  persons  acting  as  a  banker  or  bankers,  which  shall  be  dated  on 

any  day  subsequent  to  the  day  on  which  it  shall  be  issued,  or 

which  shall  not  truly  specify  and  express  the  place  where  it  shall 

be  issued,  or  which  shall  not  in  every  respect  fall  within  the  said 

exemption,  unless  the  same  shall  be  duly  stamped  as  a  bill  of 

exchange,  according  to  this  Act, — the  person  or  persons  so  offending 

shall,  for  every  such  bill,  draft,  or  order,  forfeit  the  sum  of  lOOZ. 

And  if  any  person  or  persons  shall  knowingly  receive  or  take  any 

such  bill,  draft,  or  order,  in  payment  of,  or  as  a  security  for  the 

sum  therein  mentioned,  he,  she,  or  they  shall,  for  every  such  bill, 

draft,  or  order,  forfeit  the  sum  of  20/.     And  if  any  banker  or 

bankers,  or  any  person  or  persons  acting  as  a  banker,  upon  whom 

any  such  bill,  draft,  or  order  shall  be  drawn,  shall  pay,  or  cause 

or  permit  to  be  paid,  the  sum  of  money  therein  expressed,  or  any 

part  thereof,  knowing  the  same  to  be  post-dated,  or  knowing 

*that  the  place  where  it  was  issued  is  not  truly  specified  and  set       [  *617  ] 

forth  therein,  or  knowing  that  the  same  does  not,  in  any  other 

respect,   fall  within  the   said  exemption,  then  the   banker  or 

bankers,  or  person  or  persons  so  offending,  shall,  for  every  such 

bill,  draft,  or  order,  forfeit  the  sum  of  lOOZ. ;  and,  moreover, 

shall  not  be  allowed  the  money  so  paid,  or  any  part  thereof,  in 

account  against  the  person  or  persons  by  or  for  whom  such  bill, 

draft,  or  order  shall  be  drawn,  or  his,  her,  or  their  executors  or 

administrators,  or  his,  or  her,  or  their  assignees  or  creditors,  in 

case  of  bankruptcy  or  insolvency,  or  any  other  person  or  persons 

claiming  under  him,  her,  or  them." 

The  bank,  in  their  answer  to  the  bill  of  suspension,  submitted 
that  as  they  were  admitted  to  rank  on  the  sequestrated  estate  for 

upon  any  banker  or  bankers,  or  any  orders,  and  provided  the  same  shall 

person  or  persons  acting  as  a  banker,  bear  date  on  or  before  the  day  on 

who  shall  reside  or  transact  the  bnsi-  which  the  same  shall  be  issued,  and 

Dees  of  a  banker  within  ten  miles  of  provided  the  same  do  not  direct  the 

the  place  where  such  drafts  or  orders  payment   to   be   made    by  bills  or 

ahaU  be  issued,  provided  such  place  promissory  notes." 
^hall  be  s].ecified  in  such  drafts  or 

6—2 
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Swan  the  whole  debt  charged  for,  the  suspenders  must  be  held  to  have 
blais.  acknowledged  that  debt,  and  to  be  barred  by  acquiescence  from 
insisting  in  the  suspension ;  that  the  balance  of  590L  88,  being 
ascertained  by  a  regular  voucher,  they  did  not  lose  their  right 
thereto  by  delay  or  negligence  ;  that  the  whole  balance  charged 
for  being  legally  constituted,  not  only  by  accounts  certified  by  the 
bank's  agent  and  accountant,  according  to  the  provision  in  the 
bond,  but  also  by  accounts  finally  settled  and  doquetted  by  the 
parties,  the  allegations  of  the  suspenders  respecting  the  draft, 
being  in  violation  of -the  stamp  laws,  were  irrelevant ;  that  the 
operations  of  Martin  with  the  bank  were  conducted  lawfully  on 
the  part  of  the  bank  ;  that  they  did  not  know  that  Martin  post- 
dated or  issued  at  Lockerbie  any  of  the  cheques ;  that  the  drafts 
and  other  vouchers  having  been  mutually  given  up  at  each 
annual  settlement  of  the  accounts,  it  must  be  presumed  that  a 
great  many  of  them  were  lost  or  destroyed,  and  the  allegations 
[  *618  ]  of  the  suspenders  were  ^thus  quite  incapable  of  being  proved. 
But  even  supposing  it  necessary  for  the  bank  to  found  upon 
drafts  or  other  vouchers  which  had  been  given  up  as  useless,  and 
might  have  been  legally  destroyed,  there  would  be  no  room  for 
holding  that  the  drafts  were  issued  in  violation  of  the  Stamp 
Act,  or  that  the  money  paid  upon  them  could  not  be  recovered ; 
for  that  as  Lockerbie  was  admitted  to  be  only  18  miles  from 
Dumfries,  Martin's  drafts,  even  if  issued  at  Lockerbie,  were  within 
the  protection  of  the  Act  9  Geo.  lY.  c.  49,  s.  15,  enacting  ''  That 
from  and  after  the  passing  of  this  Act,  all  drafts  or  orders  for 
payment  of  any  sum  of  money  to  the  bearer  on  demand,  and 
drawn  in  any  part  of  Great  Britain  upon  any  banker  or  bankers 
who  shall  reside  or  transact  the  business  of  a  banker  within 
15  miles  of  the  place  where  such  drafts  or  orders  shall  be  issued, 
shall  be,  and  the  same  are  hereby  exempted  from  any  stamp-duty 
imposed  by  an  Act  or  Acts  in  force  immediately  before  the 
passing  of  this  Act,  any  thing  in  such  Act  or  Acts  to  the  contrary 
notwithstanding,  provided  the  place  where  such  drafts  or  orders 
shall  be  issued  shall  be  specified  therein,  and  provided  the  same 
shall  bear  a  date  on  or  before  the  day  on  which  the  same  shall 
be  issued,  and  provided  the  same  do  not  direct  the  payment  to 
be  made  by  bills  or  promissory  notes." 
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The  case  having  been  reported  by  the  Lord  Ordinary  to  the  Swan 
Lords  of  the  Secoud  Division  of  the  Court  of  Session,  their  blair. 
Lordships  of  that  division,  after  hearing  the  case  twice  argued, 
pronounced  this  interlocutor  :  *'  5th  February,  1885.  The  Lords 
&c.,  in  respect  that  the  present  charge  proceeds  only  on  the  bond 
of  credit  dated  in  1825,  sustain  the  reasons  of  suspension  as  to 
that  portion  of  the  debt  charged  for,  which  had  been  contracted 
under  the  previous  bond  of  credit  dated  in  "^1819  ;  suspend  the  [  *619  ] 
letters  sitnpliciter  to  that  extent,  and  decern,  without  prejudice  to 
any  competent  action  to  be  brought  by  the  chargers  for  recovery 
of  the  balance  due  under  that  previous  bond,  as  effeirs ;  quoctd 
idtray  as  to  the  debt  contracted  under  the  second  bond  above 
alluded  to  and  in  respect  of  the  accounts  doquetted  and  balances 
certified  by  the  proper  parties,  repel  the  reasons  of  suspension, 
and  find  the  letters  orderly  proceeded,  and  decern :  find  the 
charger  entitled  to  the  expenses  of  process,  but  subject  to 
modification  ;  allow  the  account  to  be  given  in,  and  when  lodged, 
remit  to  the  auditor  to  tax  and  report." 

Tlie  respondent  lodged  an  account  of  expenses,  and  after  it 
had  been  taxed,  the  Lords  of  the  Second  Division  pronounced  the 
following  interlocutor :  "  27th  February,  1835.  The  Lords  having 
advised  this  amount,  with  the  report  of  the  auditor,  approve  thereof, 
and  modify  the  account  to  the  sum  of  117Z.  14^.  8d.,  and  decern 
for  payment  of  that  sum  to  the  chargers,  with  dues  of  extract." 

The  appeal  was  against  these  interlocutors. 

[After  argument :]  [  627  ] 

Lord  Bbougham  said  he  would  take  time  to  consider  the  case 
before  he  recommended  a  decision,  and  he  would  then  deliver 
his  opinion  in  writing,  for  the  satisfaction  of  both  parties,  who, 
in  common  with  the  moneyed  and  mercantile  interests  of  Scotland, 
seemed  to  look  to  the  determination  of  this  appeal  as  a  precedent 
of  considerable  importance  to  that  country. 

LoBD  Bbougham  this  day  read  his  written  judgment,  as  follows :         J^^^ 

My  Lords,  the  Scottish  Banks,  both  public  and  private,  have, 
for  more  than  a  century  past,  been  in  the  practice  of  granting 
accommodation  to  their  customers  by  way  of  cash  credits.    It 
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BwAK       consists  in  the  opening  of  an  account  to  a  certain  limited  amount 

Blaib.  with  a  customer,  on  his  finding  good  security  for  any  balance 
which  may  at  any  time  of  settlement  be  found  due.  Upon  this 
credit  he  operates  by  drafts  on  the  bank,  and  these  are  honoured 

[  *628  ]  up  to  the  specified  ^amount  of  credit  during  the  whole  period  of 
the  party's  occasion  for  this  accommodation.  Interest  is  charged 
on  the  sums  actually  drawn,  and  thus  the  party  only  pays  for 
what  he  actually  uses,  while  he  runs  no  risk  of  keeping  money 
by  him  beyond  the  occasions  of  the  day ;  and  the  bank  runs 
little  or  no  risk,  because,  besides  the  surety's  liability,  it  has 
constant  means  of  knowing  the  nature  of  the  customer's  dealings, 
and  of  inferring  thence  the  state  of  his  circumstances. 

These  credits  are  used,  not  only  by  traders,  but  by  persons  in 
any  other  occupation  or  profession,  requiring  supplies  of  money 
to  a  moderate  amount,  as  cattle  dealers,  agents,  and  writers,  and 
sometimes  even  by  private  individuals  living  on  their  means. 
W.  Martin  obtained  a  credit  of  this  description  with  the  Bank  of 
Scotland  in  June,  1819,  and  gave  a  bond  for  securing  600Z.,  in 
which  he  was  joined  by  Mr.  Swan,  one  of  the  appellants,  and 
others,  formally  and  nominally  as  principal  co-obligors,  but  in 
reality  as  his  sureties.  In  September,  1825,  this  credit  was 
extended  to  10,0002.,  and  the  appellants  joined  in  a  second  bond, 
whereby  they  became  liable  in  the  same  manner  with  W.  Martin, 
but  to  the  extent  of  5,0002.,  for  all  such  money  as  should  be 
drawn  out  from  the  said  bank,  or  its  agency  office,  at  Dumfries, 
or  as  may  be  respectively  owing,  due,  paid,  payable,  or  claimable 
on  any  drafts,  orders,  bills,  notes,  receipts,  guarantees,  letters, 
obligations,  or  documents  whatever,  drawn,  accepted,  granted, 
indorsed,  or  any  how  signed  by  W.  Martin,  or  on  his  procuration, 
or  liable  on  him  by  any  legal  construction,  and  chargeable  to  the 
said  account.  And  it  was  further  stipulated  by  the  bank  in  this 
bond,  that  any  **  account  or  certificate,  signed  by  their  principal 

[  *629  ]  accountant,  or  by  their  agent  at  Dumfries,  should  *be  sufficient 
to  ascertain,  specify,  and  constitute  the  sums  or  balances  to  be 
due  on  principal  and  interest,  and  should  warrant  all  execution 
of  law  against  the  obligors  jointly  and  severally  for  such  sums 
and  balance"  (i). 

(1 )  See  extracts  from  the  bond,  anfe,  p.  80. 
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W.  Martin  continaed  to  operate  on  this  credit  until  he  became  Swak 
insolvent,  and  was  sequestered  in  1831,  when  a  balance  of  blaib. 
4,878{.  Os.  lid.  principal,  and  326Z.  lOs.  2d.  interest,  appeared 
due  upon  the  account.  The  sureties  or  cautioners  were  sued 
upon  the  bond,  and  it  was  stated  by  them  that  the  manner  of 
drawing  had  been  chiefly  in  two  ways :  W.  Martin  had  sometimes 
sent  letters  from  Lockerbie,  where  he  resided,  to  the  bank  agent 
at  Dumfries,  directing  him  to  send  him  money  to  a  specified 
amount  by  the  bearer ;  and  sometimes  he  had  discounted  bills 
and  entered  into  other  transactions  with  various  persons  at 
Lockerbie,  and  given  them  drafts  on  the  bank  or  bank  agent. 
In  order  to  save  the  stamp  duty,  it  is  alleged  that  he  made  them 
payable  to  bearer  on  demand;  but  as  Lockerbie  is  said  to  be 
beyond  the  distance  of  the  ten  miles  specified  by  the  Stamp  Act, 
he  dated  the  drafts  or  cheques  at  Dumfries,  and  generally  post- 
dated them,  as  if  drawn  the  day  when  the  holders  might  present 
them  for  payment  at  the  bank  office.  Doquets  and  balances 
certified  by  both  the  accountant  and  agent  were  regularly  made 
and  produced,  and  the  cause  was  reported  upon  cases  by  the 
Lord  Obdinaby  to  the  Lords  of  the  Second  Division,  who  directed 
a  hearing  in  presence,  and  then  decided  that  the  suit  being 
brought  only  on  the  second  bond  (that  of  1825),  the  respondents 
could  not  recover  on  the  bond  of  1819  in  this  action,  but  their 
Lordships  decreed  in  their  favour  upon  the  former  instrument. 

Nothing  here  turns  upon  the  form  of  the  action,  *which  was  a  [  •630  ] 
suspension  of  a  charge  given  by  the  bank  on  the  bond.  The 
matters  before  stated  as  to  the  transactions  were  averred,  and 
the  facts  alleged  by  the  parties  being  in  many,  indeed  in  most, 
particulars  denied  on  either  side,  nothing  is  to  be  taken  for 
concluded  or  ascertained  by  the  process,  but  the  respondents  were 
sufficiently  confident  in  their  grounds  of  law  to  let  the  case  be 
determined  upon  the  fact  of  admitting,  for  argument's  sake,  the 
allegations  of  the  appellants ;  and  as  it  was  on  this  assumption 
that  the  Court  decided,  so  it  is  upon  this  that  the  appeal  is 
brought,  and  that  your  Lordships  are  called  upon  to  determine 
the  case. 

It  is  to  be  regretted  that  some  steps  had  not  been  taken  to 
ascertain  the  facts,  the  more  especially  as  the  matter  of  law  was. 
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Swan  in  the  estimation  of  the  Court  below,  sufficiently  difficult  to 
bJiil  require  cases  and  a  hearing  in  presence.  It  does  not  seem  that 
any  difficulty  could  have  attended  this  settlement  of  the  facts,  for 
nothing  material  was  in  dispute,  except  the  fact  of  the  drafts 
having  been  such  as  the  appellants  contend  they  were,  viz.  pay- 
able at  Dumfries,  and  drawn  at  Lockerbie,  of  their  having  been 
issued  to  parties  whom  W.  Martin  was  paying  money  to,  of 
Lockerbie  being  above  the  legal  distance,  and  of  the  bank's  agent 
being  aware  of  all  this  ;  the  facts  probably  being  denied,  only  for 
form's  sake,  and  which  probably  would  have  been  admitted,  or 
at  least  easily  substantiated,  if  contested.  What  part  of  the 
balance  was  made  up  of  money  obtained  on  the  drafts,  and  what 
part  on  letters  sent  for  money  to  be  transmitted  from  Dumfries 
by  W.  Martin's  messenger,  might  probably  have  been  ascertained 
with  equal  ease ;  and  these  are  the  only  facts  in  the  case.  The 
consequence  of  settling  these  things  would  have  been,  that  should 
the  point  of  law  be  decided  against  the  respondents,  the  cause 
[  ♦631  ]  *would  have  been  at  an  end.  Whereas,  if  your  Lordships  reverse 
this  decision,  a  new  litigation  will  be  necessary  in  case  the 
chargers  deny  the  suspenders'  allegations.  However,  we  have 
to  deal  with  the  case  as  it  is  now  before  us,  and  I  regret  to  find 
that  I  cannot  come  to  the  conclusion  at  which  the  learned  Judges 
below  have  arrived.  On  the  contrary,  I  really  hold  it  to  be,  with- 
out any  reasonable  doubt,  clear,  that  upon  the  facts  which  the 
case  for  the  respondents  assumes  to  be  those  of  the  cause,  the 
bank  could  not  recover  upon  this  bond. 

The  whole  question  arises  out  of  and  turns  upon  the  Stamp 
Act  (55  Geo.  III.  c.  184,  s.  18),  and  we  may  at  once  lay  out  of 
view  all  that  portion  of  the  alleged  balance  or  debt  which  arose 
from  letters  or  orders,  such  as  those  set  forth  in  the  cases, 
namely,  directions  given  at  Lockerbie  in  writing  to  the  bank 
agent  to  send  W.  Martin  sums  of  money  ;  I  do  not  consider  that 
these  are  drafts  or  orders  for  the  payment  of  money  at  all.  They 
are  directions  to  send  money  to  the  party  who  either  has  it  in 
the  bank  or  takes  it  on  credit  from  the  bank;  they  are  not 
negotiable  instruments  at  all,  and  they  are  not  issued,  therefore 
they  do  not  come  within  the  description  of  instruments  requiring 
a  stamp,  and  they  do  not  fall  in  any  way  within  the  provisions 
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of  the  18th  section  of  the  Act.  Bat  we  are  to  consider  the  point  Swan 
argaed  and  decided  below,  whether  apon  a  balance  arising  out  of  blIir. 
sums  paid  by  the  bank  to  the  bearers  of  unstamped  cheques, 
issued  at  Lockerbie,  beyond  the  privileged  distance,  the  agent 
who  honoured  those  cheques  being  cognizant  of  the  distance  and 
of  the  place  of  issue,  the  co-obligors  or  sureties  in  William  Martin's 
bond  of  1825  were  liable  to  make  good  William  Martin's  deficiency, 
in  other  words,  to  pay  the  debt  found  due  and  arising  out  of  *such  [  *632  ] 
dealing.  Now  it  must  first  of  all  be  observed,  that  it  seems 
mainly,  though  not  exclusively,  to  be  the  ground  upon  which  the 
respondents  rest  their  case,  and  the  Court  below  their  judgment, 
that  the  bondsmen  had  bound  themselves  by  the  certificate  of 
the  accountants  or  agents  of  the  bank,  and  that  whatever  balance 
those  persons  should  certify  due  was  to  be  regarded  as  the  true 
balance  for  which  the  bondsmen  were  liable  to  the  bank.  This 
argument  seems  to  admit  that,  but  for  such  a  special  provision 
between  the  parties,  the  want  of  a  stamp  would  be  fatal,  but 
certainly  something  has  been  said  of  a  more  general  nature 
respecting  the  difference  between  enactments  for  protecting  the 
revenue  and  other  statutory  provisions. 

We  shall  therefore  begin  by  considering  the  question  in  its 
more  general  shape,  and  then  inquire  if  the  special  obligation 
just  adverted  to  makes  any  difference  in  the  present  case.  First, 
there  seems  to  be  no  reason  at  all  to  doubt,  that  if,  for  the  pur- 
pose of  protecting  the  revenue,  anything  is  forbidden  to  be  done 
under  a  penalty,  this  does  not  necessarily  make  void  the  thing 
done,  or  prevent  a  right  of  action  from  arising  out  of  it.  Thus, 
if  dealing  in  tobacco  without  a  licence,  as  in  Johnson  v.  Hudson  (i), 
is  prohibited  under  a  penalty  ;  this  will  not  prevent  the  person 
who  so  deals  from  maintaining  an  action  for  goods  sold  and 
delivered  in  such  dealing,  although  the  unlicensed  dealer  will  be 
liable  to  the  statutory  penalty.  But  how  would  it  have  been  if 
the  Legislature  had  provided,  that  besides  the  penalty,  all  dealing 
of  the  forbidden  kind  should  be  absolutely  void  ?  It  is  clear  that 
in  this  case  no  action  could  arise  from  such  void  dealing,  not 
because  the  law  forbad  the  transaction  for  revenue  purposes, 
*bat  because  it  deprived  the  transaction  of  all  legal  force  and       [  *68S  ] 

(1)  10  B.  B.  465  (11  East,  180). 
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Swan  effect  by  making  it  void,  and  even  if  it  had  only  been  forbidden, 
Blair.  with  or  without  a  penalty,  provided  the  prohibition  was  for  other 
than  revenae  purposes,  no  action  could  arise.  Where  there  was 
no  provision  avoiding  the  transaction,  but  a  prohibition  framed 
to  protect  the  buyer,  an  action  was  held  not  to  lie,  where  that 
prohibition  was  broken  :  Law  v.  Hodson  (i).  So  it  was  held  that 
no  action  was  maintainable  for  printers'  work,  where  the  Act 
requiring  the  printer's  name  to  be  given  had  not  been  complied 
with,  not  following  a  direction  being  held  equivalent  to  disobeying 
a  prohibition :  Bensley  v.  Bi^nold{2).  But  a  provision  making 
void  the  transaction  is  quite  as  clear  a  ground  of  nullity,  and 
quite  as  strong  to  defeat  all  legal  remedy  as  any  such  prohibition. 
Be  it  so,  that  the  provision  is  to  protect  the  revenue,  still  if  it 
operates  not  by  penalty  nor  yet  by  mere  prohibition,  but  declaring 
void  what  is  prohibited,  surely  this  is  as  immediate  and  direct  a 
defeasance  of  all  legal  remedy  as  can  be  conceived.  It  is  not,  as 
in  Law  v.  Hodson^  a  consequence  drawn  by  argument  from  the 
statutory  enactment,  but  it  is  the  very  enactment  itseli ;  it  stands 
in  the  place  of  penalty;  it  is  in  truth  the  penalty  denounced. 
The  wrong-doer,  the  person  breaking  the  law,  forfeits  lOOZ.  and 
forfeits  also  the  validity  of  his  contract.  He  incurs  two  penalties, 
the  fine  and  the  nullity. 

Now  what  does  the  Stamp  Act  provide?  With  reference  to 
the  present  case  the  18th  section  is  precise.  [His  Lordship  read 
the  section,  and  called  particular  attention  to  the  latter  part  of 
it,  which  he  conceived  to  be  a  clear  declaration  of  nullity  or 
[  'SS*  ]  avoidance]  ;  for  [continued  *his  Lordship]  it  goes  on  to  provide, 
that  "  moreover,*'  that  is,  over  and  above  forfeiting  the  penalty, 
''the  banker  or  other  person  shall  not  be  allowed  the  money  so 
paid,  or  any  part  thereof,  in  account  against  the  person  or  persons 
by  or  from  whom  such  bill,  draft  or  order  shall  be  drawn,  or  his, 
her  or  their  executors  or  administrators,  or  his,  her,  or  their 
assigns  or  creditors,  in  case  of  bankruptcy  or  insolvency,  or  any 
other  person  or  persons  claiming  under  her,  him  or  them."  To 
say  that  a  party  shall  not  be  allowed  in  account  any  money  paid 
in  a  particular  account,  is  equivalent  to  saying  that  the  party 
shall  have  no  claim  against  the  payer  or  person  on  whose  account 

(1)  10  R.  R.  513  (1 1  Eaat,  300).  (2)  24  R.  R.  401  (5  B.  &  Aid.  335). 
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or  for  whose  behoof  the  money  was  paid,  or,  in  other  words,  that  Swan 
no  credit  shall  arise  to  the  party,  and,  which  is  the  same  thing,  blais. 
no  debt  should  be  incurred  towards  him  by  the  other  person. 
The  statute  has,  therefore,  in  terms,  said  that  no  debt  shall  arise 
from  dealings  contrary  to  the  stamp  provisions,  and,  in  all  but 
express  terms,  that  whatever  is  done  shall  be  void  quoad  creating 
a  demand  or  claim  by  the  party  paying  against  the  party  receiving. 
This  is  anything,  then,  rather  than  a  mere  penalty  protecting,the 
fiscal  regulation,  or  a  mere  prohibition  with  a  view  to  such  pro- 
tection. It  is  a  further  and  an  additional  protection  given  to 
the  stamp  revenue,  declaring  that  payments  upon  unstamped 
instruments,  made  by  parties  knowing  that  the  instruments  do 
not  come  within  the  exemption,  shall  not  be  valid  to  the  effect 
of  charging  the  payee  with  a  debt  to  the  party  paying. 

Secondly,  now  what  is  the  ground  of  the  bank's  action,  of  the 
charge  given  against  William  Martin's  co-obligors  or  sureties? 
It  is  the  debt  alleged  to  be  due  from  him  to  the  bank  in  respect 
of  his  drafts  upon  the  bank  agent,  honoured  by  him  at  Dumfries. 
But  ♦if  no  debt  is  due,  if  the  wrong-doer  is  forbidden  from  having  [  *635  ] 
claims  against  his  customer  in  account,  there  is  no  liability 
incurred  by  the  co-obligors,  or  indeed  by  W.  Martin  himself. 
That  is,  indeed,  the  immediate  and  direct  consequence  of  the 
statutory  provision.  It  is  as  if  the  statute  had  made  void  the 
bond  to  secure  the  balance  from  time  to  time  due ;  for  if  there 
is  nothing  due,  there  is  no  balance — the  obligation  to  make  that 
nothing  good  itself  amounts  to  nothing.  The  operation  of  banking 
is  this :  We  speak  of  deposits  by  customers,  and  of  their  keeping 
money  at  bankers,  but,  both  in  fact  and  in  contemplation  of  law, 
they  give  their  money  or  securities  for  money  to  the  banker,  who 
becomes  their  debtor  and  is  bound  to  repay  it  on  demand.  The 
operation  of  a  cash  credit  is  the  reverse,  the  customer  becomes 
the  debtor  to  the  bank  by  so  much  as  the  bank  advances  on  his 
drafts,  and  the  surety  becomes  bound  to  pay  that  debt  if  the 
customer  fails.  Then  if  the  statute  says  no  debts  shall  arise  or 
become  due  upon  money  drawn  out  by  the  customer  or  paid  by 
the  bankers  in  a  particular  way,  it  also  says  that  no  bondsmen 
shall  be  liable  on  such  a  security  given.  It  is  as  if  the  cash 
credit  stood,  and  the  bond  for  securing  the  balances  stood,  but 
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Swan  nothing  had  been  done  under  the  credit,  and  so  no  balance 
Blair.  ^^  arisen  or  could  arise  which  the  bondsmen  could  have  to 
make  good. 

But  the  peculiar  form  of  the  bond  in  this  case  is  relied  upon. 
It  is  said  that  whatever  the  accountant  or  agent  should  certify 
as  the  balance,  is  to  be  taken  as  that  balance.  How  can  this 
alter  the  case?  They  are  to  ascertain  the  quantum.  The 
qxmntxtm  of  what  ?  Of  balance  or  debt  due  to  the  bank.  But 
the  Act  of  Parliament  has  said  that  there  can,  out  of  transactions 
[  *636  ]  of  this  kind,  arise  no  debt  whatever.  Then  *there  is  no  balance 
of  a  debt  for  the  certifier  to  ascertain.  The  words,  taken  even 
most  literally,  will  not  bear  out  the  contention  of  the  respondents. 
''  Any  account  or  certificate,  signed  as  provided,  shall  be  sufficient 
to  ascertain,  specify,  and  constitute — '*  What?  not  how  much 
the  obligors  shall  be  bound  to  make  good  or  pay,  but ''  the  sums 
and  balances,  such  as  aforesaid,  to  be  due  hereon  in  principal 
and  interest,  and  shall  warrant  all  executorial  of  law  for  such 
sums  or  balances.''  Now  what  are  balances  such  as  aforesaid? 
They  are  plainly  balances  in  the  transactions  aforesaid,  the 
drawing  money  out  and  paying  it  in ;  in  a  word,  the  balance 
of  debt  due  from  WilUam  Martin  to  the  bank;  and  how  are 
they  further  described  ?  As  **  to  be  due  hereon  in  principal 
and  interest."  This  plainly  means,  due  on  this  bond,  by  reason 
of  the  claims  arising  to  the  bank  for  money  advanced  on  William 
Martin's  cash  credit,  so  that  the  obligation  is  to  pay  the  debt 
and  balance  arising  and  due.  If  there  is  no  debt,  no  claim, 
there  is  no  obligation.  The  statute  has  taken  away  the  debt, 
and  the  obligation  vanishes  with  it.  It  is  quite  impossible  to 
avoid  regarding  what  it  is  that  constitutes  the  obligation  in  the 
instrument,  and  what  is  the  main  purpose  of  it  ?  It  is  that  the 
obligors  are  bound  to  pay  any  debt  incurred  by  William  Martin 
to  the  bank  on  his  cash  credit.  Now  if  there  could  be  no  debt, 
there  must  be  an  end  of  the  obligation  to  pay. 

Nothing  can  be  more  plain  than  that  if  such  decisions  as  the 
present  could  be  supported,  the  18  sect,  of  the  statute  becomes 
at  once  a  dead  letter,  as  far  as  the  nullity  goes;  for  parties 
would  only  have  to  frame  their  securities  like  this  bond,  and 
then  the  unstamped  cheques  would  constitute  a  balance  available 
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to  the  one  party  and  payable  by  the  other;  for  then  it  would  Swam 
^always  be  contended,  and  with  success,  that  the  party  was  not  blaib. 
suing  for  money  paid  by  unstamped  drafts ;  that  would  be  [  *637  ] 
admitted  to  be  impossible  by  virtue  of  the  18th  section ;  but 
he  would  be  represented  as  suing  on  the  balance  declared  by 
the  account,  and  the  parties  would  thus  be  concluded,  and  the 
Court  precluded  from  going  into  the  fraudulent  and  illegal 
dealing  which  had  rendered  the  whole  transaction  void,  by 
prohibiting  any  claim  or  debt  from  arising  out  of  it.  All 
drafts,  whether  within  ten  or  beyond  a  hundred  miles,  whether 
payable  to  bearer  or  not,  whether  on  demand,  at  sight,  or  at 
six  or  eighteen  months*  date,  would  become  valid,  because  a 
single  bond  executed  would  make  the  party  drawing  and 
receiving  liable;  without  even  paying  for  a  bond  stamp;  a 
written  memorandum  agreeing  to  pay  and  with  an  agreement 
stamp,  and  that  only  affixed  to  it  when  it  was  to  be  put  in  suit, 
would  suffice  to  legalize  the  whole  transaction.  As  far  as 
efficiency  in  law  and  equity  is  concerned,  the  statutory  pro- 
tection to  the  revenue  of  the  nullity  declared  would  be  gone, 
and  the  penalty  alone  would  remain.  A  recent  case  in  the 
Court  of  Exchequer,  Owens  v.  Denton  (i),  was  relied  on  in  the 
argument  for  the  respondent.  But  it  is  in  no  respect  repugnant 
to  the  opinion  which  I  have  been  giving.  There  a  settling  of 
accounts  had  taken  place  upon  a  selling  of  malt  by  an  illegal 
measure.  The  Court  admitted  explicitly  that  such  a  sale  could 
not  either  be  enforced  by  action,  or  set  off  in  defence  against 
a  claim,  but  they  held  that  the  settlement  was  equivalent  to 
payment,  and  could  not  thus  be  set  off.  It  is  quite  unnecessary 
to  say  whether  this  was  or  not  a  correct  view  of  the  law,  and 
whether  it  let  in  or  not  *a  plain  evasion  of  the  revenue ;  at  all  [  *^^^  } 
events  it  does  in  no  way  conflict  with  the  grounds  of  the  present 
case,  which  stands  wholly  separate  and  apart. 

I  am,  therefore,  of  opinion,  and  would  move  your  Lordships, 
that  the  decree  appealed  from  must  be  reversed,  and  that  the 
case  most  be  remitted  with  a  declaration  to  this  effect,  ''  That  no 
obligation  arises  upon  the  bond  dated  28th  September,  1825,  to 
pay  any  balance  alleged  to  be  due  to  the  bank  on  W.  Martin's 

(1)  1  C.  M.  &  E.  711  (to  be  reported  in  40  E.  E.). 
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drafts,  so  far  as  such  drafts  were  drawn  and  issued  beyond  the 
statutory  distance,  or  wrong  dated  in  point  of  time  or  place, 
and  were  known  by  the  agent  of  the  bank  to  be  drawn  beyond 
such  distance,  or  to  be  wrong  dated  in  point  of  place,  or  to  be 
wrong  dated  in  point  of  time ;  and  so  far  the  Court  of  Session 
is  directed  to  suspend  the  charge,  and  to  find  expenses  due 
according  to  the  result  of  the  inquiry  touching  the  manner 
in  which  the  balance  is  constituted ;  and  with  this  finding  and 
direction,  it  is  ordered  that  the  cause  be  remitted  back  to  the 
said  Court  to  do  therein  as  shall  be  just  and  consistent  with  this 
judgment." 


The  interlocutors  were  accordingly  reversed  so  far  as  they 
were  complained  of,  and  the  cause  was  remitted  to  the  Court  of 
Session,  with  a  declaration  in  the  above  terms. 


18S5. 

July  10. 

Aug.  14, 16, 

18,  31. 


Lord 
Brougham. 

[666] 


Appeal  pbom  the  Coubt  of  Chanceby. 

ACKEBS  V.  PHIPP8(1). 

(3  Clark  &  Finnelly,  665—701 ;  S.  C.  9  Bligh  (N.  S.)  430.) 

Will — Constraction. 

A  testator  devised  all  his  freehold,  copyhold,  and  leasehold  messuages, 
lands,  tenements,  rents,  and  hereditaments,  and  all  other  his  real  and 
personal  estate,  whatsoever  and  wheresoever,  not  before  disposed  of,  to 
trustees,  with  power  to  sell  and  absolutely  dispose  of,  or  to  exchange  or 
let,  all  or  any  part  or  parts  of  his  said  estate,  upon  trust,  as  to  a  certain 
part,  to  convey  and  assure  that  part  to  his  godson,  G.  H.  A.,  when  and 
so  soon  as  his  godson  should  attain  21 ;  and  also  to  pay  to  G.  H.  A. 
7,000/.  upon  his  attaining  21.  But  in  case  Q.  H.  A.  should  die  without 
issue  before  attaining  21,  then  the  said  part  of  the  real  estate,  together 
with  the  7,000/.,  was  to  sink  into  and  become  part  of  the  residue,  and  to 
go  according  to  the  disposition  thereof,  thereafter  in  the  will  expressed. 
As  to  the  rest,  residue,  and  remainder  of  his  personal  estate,  he  directed 
it  to  accumulate  at  compound  interest  until  J.  C.  A.  should  attain  24 
years,  then  upon  trust  to  convey,  assign,  &c.  unto  J.  C.  A.  (upon  his 
giving  such  security,  and  executing  such  deeds  for  the  payment  of 
annuities  before  bequeathed  to  other  persons,  as  should  be  to  the  satis- 
faction of  the  trustees)  all  the  legal  estate  and  interest  of  and  in  all  the 
freehold,  leasehold,  and  copyhold  lands,  tenements,  rents,  and  heredita- 


(1)  Toitnisend  v.  Tovmsmd  (J  886) 
34  Ch.  D.  357,  56  L.  J-  Ch.  227,  bo 
L.  T.  674,  and  see  other  cases  noted 


under  Gevery  v.  Fitzgerald^  23  R.  R. 
121  (Jac.  468).— O.  A.  S. 
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mentB,  and  all  oiher  the  testator's  *real  and  personal  estate,  wliatsoever  Aokbbs 
and  wheresoever,  not  thereinbefore  devised  and  bequeathed :  Held,  that  ^• 

this  gift  to  J.  C.  A.  displaced  the  heir-at-law  as  to  the  residuary  gift  "hipps. 

of  real  and  personal  estate ;  that  J.  C.  A.  took  a  vested  interest  in  the  [  *^^  ] 
intermediate  rents  and  profits,  and  that  the  words  respecting  his  executing 
deeds  and  assurances  did  not  constitute  a  condition  precedent. 

James  Ackers,  by  his  will,  dated  the  18th  of  April,  1822,  after 
directing  his  debts  and  funeral  and  testamentary  expenses  to  be 
paid  out  of  his  personal  estate,  gave  and  bequeathed  to  his  wife, 
Anne  Ackers,  for  her  life,  his  capital  messuage  or  dwelling-house, 
with  the  out-buildings,  gardens,  land,  and  appurtenances  thereto 
belonging,  situate  at  Lark  Hill,  withia  Salford,  in  the  county  of 
Lancaster,  which  he  held,  together  with  other  land,  by  lease 
from  the  Earl  of  Derby ;  and  also  the  use  of  his  household  and 
other  goods,  furniture,  plate,  &c.,  which  should  be  found  in  his 
said  dwelling-house  at  the  time  of  his  decease ;  and  in  case  of  the 
death  of  his  said  wife  before  his  interest  in  the  premises  should 
expire,  then  he  directed  that  the  said  dwelling-house,  land,  and 
premises,  and  the  household  goods  and  chattels,  should  revert  to 
his  executors,  and  be  applicable  to  the  purposes  of  his  will, 
thereinafter  set  forth,  concerning  his  personal  estate.  The 
testator  then  gave  several  pecuniary  legacies,  which  he  directed 
to  be  paid,  some  within  one  year,  and  others  within  three 
months  after  his  decease;  and  he  gave  and  devised  all  his 
freehold  and  copyhold  messuages,  lands,  tenements,  rents,  and 
hereditaments,  and  moiefies,  parts  and  shares  of  messuages, 
lands,  tenements,  rents,  and  hereditaments,  whatsoever  and 
wheresoever,  situated,  standing,  lying,  arising,  and  being  in 
the  United  Kingdom  of  Great  Britain  and  Ireland ;  *and  also  [  *QQ7  j 
all  and  every  his  leasehold  messuages,  lands,  tenements,  rents, 
and  hereditaments  respectively,  and  all  other  his  real  and 
personal  estate  and  effects,  whatsoever  and  wheresoever,  not 
thereinbefore  disposed  of,  unto  Edward  Hobson  and  Benjamin 
Williams,  their  heirs  and  assigns,  for  ever,  or  for  such  other 
estate  or  estates  as  he  had  therein  respectively,  upon  trust, 
as  to  his  said  lands,  hereditaments,  and  real  estates,  that  they, 
his  said  trustees,  should  keep  and  continue  the  same  in  good 
repair,  and  set,  let,  and  manage  the  same  for  the  utmost  benefit 
and  advantage ;  and  upon  further  trust  and  direction,  that  it 
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Ackers  should  be  lawful  for  them,  at  any  time  or  times  after  his 
Phipps.  decease,  to  sell  all  or  any  parts  of  his  real  estate  (except  the 
messuages  and  premises  devised  to  his  wife,  during  her  interest 
therein,  aVid  also  the  land,  hereditaments,  and  premises  therein- 
after devised  to  his  godson,  George  Holland  Ackers),  and  to 
convey  the  fee-simple  thereof  to  any  person  or  persons  whom- 
soever, either  in  parcels  for  building  upon,  or  otherwise 
improving  the  same,  at  such  yearly,  chief,  or  other  rents,  as 
they  his  trustees  should  think  fit;  and  that  when  any  of  the 
said  premises  should  be  sold,  the  rents  to  be  reserved  upon  such 
sales  should  be  vested  in  the  trustees  upon  the  trusts  in  his  will 
expressed,  concerning  his  real  estate.  And  he  empowered  his 
trustees  to  exchange  any  of  his  said  lands  and  hereditaments 
for  other  lands,  and  to  make  partition  of  any  lands  of  which 
he  was  joint  proprietor,  and  he  directed  that  the  lands  to  be 
taken  in  exchange  or  divided  should  become  vested  in  his 
trustees  upon  the  trusts  of  his  will,  and  that  the  monies  to 
arise  from  the  sale  or  sales  of  his  estates  should  be  added  to  his 
personal  estate ;  and  as  to  his  personal  estate,  money  in  the 
public  funds,  money  out  at  interest,  and  securities  for  money, 
[  *668  ]  rents,  arrears  *of  rent,  goods,  chattels,  and  effects  of  what 
nature  or  kind  soever,  not  thereinbefore  specially  bequeathed, 
he  gave  and  bequeathed  the  same  to  his  said  trustees,  their 
executors,  administrators,  and  assigns,  upon  trust,  in  the  first 
place,  to  pay  thereout  to  his  said  wife  an  annuity  of  8,0002.  for 
her  life,  &c. 

The  will  then  proceeded  thus,  "And  as  to,  for,  and  concerning 
all  my  messuages,  lands,  and  premises,  situate,  lying,  and  being 
in  Wheelock,  in  the  county  of  Chester,  purchased  by  me  from 
Mr.  Hillidge  and  Mr.  Lockett,  they  my  said  trustees,  and  the 
survivor  of  them,  and  the  heir  of  such  survivor,  shall  stand 
seised  and  be  possessed  thereof,  in  trust,  and  to  the  intent  and 
purposes,  to  assign,  convey,  and  assure  the  same  unto  my 
godson,  George  Holland  Ackers,  eldest  son  of  my  nephew, 
George  Ackers,  when  and  so  soon  as  he,  my  said  godson, 
shall  attain  his  age  of  21  years;  and  also  do  and  shall  pay 
unto  my  said  godson,  George  Holland  Ackers,  the  sum  of  7,0002. 
at  and  upon  his  attaining  his  said  age  of  21  years.    But  in  case 
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my  said  godson,  George  Holland  Ackers,  shall  depart  this  life  Aokbbb 
before  he  attains  the  said  age  of  21  years,  without  leaving  issue  phipps. 
of  his  body  lawfully  to  be  begotten,  then,  and  in  such  case, 
the  said  messuages,  land,  and  premises,  in  Wheelock  aforesaid, 
hereinbefore  given  and  devised  to  him,  together  with  the  said 
sum  of  7,000/.,  shall  sink  into  and  become  part  of  the  residue 
of  my  real  and  personal  estate,  and  go  according  to  the 
disposition  thereof,  hereinafter  expressed  and  contained.** 

The  will  continued:  ''And  as  to  the  rest,  residue,  and 
remainder  of  my  personal  estate,  not  by  this  my  will  specifically 
disposed  of,  upon  trust,  that  they  my  said  trustees,  and  the 
survivor  of  them,  his  executors  and  administrators,  do  and 
shall,  after  payment  thereout  of  all  my  just  debts,  funeral, 
and  testamentary  ^charges,  and  all  annuities  and  yearly  sums  [  *6e9  ] 
of  money,  and  legacies  given  by  this  my  will,  together  with  all 
such  sum  and  sums  of  money  as  may  be  necessary  for  the 
management  and  repairs  of  my  real  and  personal  estate,  invest 
the  overplus  in  the  Parliamentary  stocks  or  public  funds  of  * 
Great  Britain,  or  at  interest  upon  government  securities  in 
England,  to  be  altered  and  varied  as  they,  my  said  trustees 
or  trustee,  shall  think  proper,  and  that  the  resulting  income 
and  produce  thereof  may  be  accumulated  by  way  of  compound 
interest,  until  James  Coops,  son  of  Ann  Coops  (some  time  ago 
residing  in  Salford),  and  which  said  James  Coops  was  born 
on  or  about  the  4th  day  of  August  in  the  year  1811,  shall 
arrive  at  and  attain  the  age  of  24  years ;  then  upon  trust,  that 
they,  my  said  trustees  and  the  survivor  of  them,  and  the  heirs, 
executors,  and  administrators  of  such  survivor,  shall  convey, 
assign,  transfer,  pay,  and  make  over,  by  proper  and  effectual 
conveyances,  transfers,  payments,  and  assurances  in  the  law, 
onto  the  said  James  Coops,  upon  his  giving  such  security,  and 
executing  such  deeds  and  assurances,  to  the  satisfaction  of  the 
said  trustees  or  trustee  for  the  time  being,  or  as  their  or  his 
counsel  shall  advise,  for  the  regular  payment  of  the  said 
several  annuities  hereinbefore  bequeathed,  all  the  legal  estate 
and  interest  of  and  in  all  my  said  freehold,  copyhold,  and 
leasehold  messuages,  lands,  tenements,  rents,  and  hereditaments, 
and  moieties,  parts,  and  shares  of  messuages,  lands,  tenements, 
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AoKKBs      rents,  and  hereditaments,  situate,  standing,  lying,  arising,  and 

Phipps.  being  in  the  United  Eingdoms  of  Great  Britain  and  Ireland, 
and  all  other  my  real  and  personal  estate  and  effects,  what- 
soever and  wheresoever,  not  hereinbefore  given,  devised,  and 
beqaeathed." 

[*670]  The  testator  then  directed  that  his  trustees  should  *place 

James  Coops  at  school,  and  give  him  an  education  at  one  of 
the  universities,  and  pay  for  his  maintenance  and  education 
sdch  sum  or  sums  out  of  the  income  of  the  testator's  personal 
estate  as  they  should  think  necessary,  not  exceeding  800Z.  a 
year,  until  he  should  attain  the  age  of  21  years;  and  after 
attaining  that  age,  then  that  the  trustees  should  increase  the 
allowance  from  8002.  to  an  amount  not  exceeding  1,500L  a  year, 
until  he  attained  the  age  of  24  years ;  and  the  testator  further 
directed,  that  the  said  James  Coops  should  from  and  after  the 
testator's  decease  take  and  use  the  surname  of  "  Ackers  "  only, 
in  addition  to  his  Christian  name.  The  will  then  proceeded : 
'^  But  in  case  the  said  James  Coops  shall  depart  this  life  before 
he  attains  the  said  age  of  24  years,  without  leaving  issue  law- 
fully begotten,  then  upon  trust,  that  they,  my  said  trustees, 
and  the  survivor  of  them,  &c.,  do  and  shall,  in  like  manner, 
assign,  transfer,  pay,  and  make  over,  by  proper  conveyances, 
payments,  and  assurances  (subject  nevertheless  to  the  payment 
of  the  said  annuities  and  yearly  sums  of  money  hereinbefore 
bequeathed,  and  also  to  the  life  estate  of  my  said  wife,  in  my  house 
and  premises  at  Lark  Hill),  unto  such  son  of  the  body  of  my  said 
nephew,  George  Ackers,  lawfully  to  be  begotten  and  hereafter 
to  be  born  (exclusive  of  my  said  godson,  George  Holland  Ackers, 
and  his  heirs),  when  he  shall  attain  the  age  of  24  years,  all  that 
and  those  my  real  and  personal  estate,  of  what  nature  or  kind 
soever ;  and  in  default  of  such  son,  in  trust  for  the  third,  fourth, 
fifth,  sixth,  and  all  and  every  other  son  and  sons  of  the  body 
of  my  said  nephew,  George  Ackers,  lawfully  issuing  and  here- 
after to  be  bom,  successively  and  in  remainder  one  after  another, 
as  they  and  every  of  them  shall  be  in  priority  of  birth,  &c., 
such  son  and  his  heirs  lawfully  begotten,  nevertheless,  only  to 

[  *67i  ]  take  ^when  he  shall  have  attained  the  age  of  24  years,  &c. ; 
and  in  default  of  such  issue,  in  trust  for  all  and  every  the 
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daughter  and  daughters,  and  their  heirs,  of  my  said  nephew,       AcKEtis 

George  Ackers,  equally  to  be  divided  among  them,  &c.,  never-       phipps 

ihelesB,  only  to  take  when  she  or  they  shall  have  attained  the 

age  of  21  years ;  and  in  case  my  said  nephew,  George  Ackers, 

shall  depart  this  life  without  leaving  such  son  or  sons,  daughter 

or  daughters,  hereafter  to  be  born,  or  that  he,  she,  or  they  shall 

have  respectively  departed  this  life,  if  a  son,  under  24  years,  and 

if  a  daughter,  under  21  years  of  age,  then  upon  trust  for  my 

said  godson,  George  Holland  Ackers,  when  and  so  soon  as  he 

shall  have  attained  his  age  of  24  years."     Then  followed  a 

proviso,  that  in  case  there  should  be  no  such  son  or  daughter 

of  the  testator's  said  nephew,  thereafter  to  be  born,  or  that 

G.  H.  Ackers  should  die  before  attaining  the  age  of  24  years 

without  issue,  lawfully  to  be  begotten,  the  trustees  should  divide 

the  whole  of  the  testator's  real  and  personal  estate  not  before 

disposed  of  into  three  equal  parts,  each  part  to  be  divided 

equally  among  the  children  who  should  be  then  living  of  the 

testator's  late  uncle  and  aunts,  T.  Singleton,  Elizabeth  Halsall, 

and    Ann    Bayley,  respectively.      And  the  testator  appointed 

the  said  Edward  Hobson  and  Benjamin  Williams  executors  of 

his  will. 

The  testator  afterwards  made  a  codicil  to  his  will,  which, 
however,  did  not  afifect  the  devise  of  the  real  estate ;  and  he  died, 
without  otherwise  revoking  or  altering  his  will,  on  the  28rd  of 
May,  1824,  leaving  Sophia  Phipps  (the  respondent)  his  heiress- 
at-law,  and  the  said  James  Coops  and  George  Holland  Ackers, 
both  infants  under  the  age  of  21  years,  him  surviving.  Ann 
Ackers,  the  testator's  wife,  died^  his  lifetime.  *The  only  child  [  '672  ] 
of  his  said  uncle,  Thomas  Singleton,  living  at  the  testator's 
death,  was  George  Singleton.  The  only  children  then  living  of 
the  testator's  aunt,  Elizabeth  Halsall,  were  John  Halsall,  and 
Ellen,  the  wife  of  Bichard  Mayor,  and  the  only  child  of  the 
testator's  aunt,  Ann  Bayley,  living  at  his  death,  was  Ann  Cottom, 
widow,  who  died  in  August,  1824,  leaving  Bobert  Cottom,  her 
eldest  son,  and  heir-at-law,  who  obtained  letters  of  administra- 
tion of  her  estate  and  effects.  Edward  Hobson  having  by  deed 
renounced  and  disclaimed  the  will,  Benjamin  Williams  alone 
duly  proved  the  same  in  October,  1824. 

7—2 
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A0KEB8  Sophia  Phipps  (the  respondent)  filed  her  bill  in  Chancery 

Phifps.  ^n  October,  1831,  against  the  said  Benjamin  Williams,  James 
Coops,  then  calling  himself  James  [Coops j  Ackers  (the  appellant), 
George  Holland  Ackers,  George  Singleton,  John  Halsall,  Richard 
Mayor  and  Ellen  his  wife,  and  Bobert  Cottom,  stating  the  facts 
above  stated ;  and,  among  other  things,  that  the  testator  was,  at 
the  respective  times  of  making  his  will,  and  of  his  death,  seised 
in  fee  of  various  lands  in  the  townships  of  Manchester  and 
Salford,  and  of  Chorlton  Bow,  jointly  with  Holland  Ackers, 
deceased,  in  midivided  moieties,  as  tenants  in  common;  that 
these  lands  had  been  bought  by  them  for  the  purpose  of  being 
sold  again  in  parcels  for  building  upon,  and  that  contracts  had 
been  entered  into  by  the  testator  both  before  and  after  the  date 
of  his  will  for  the  sale  of  these  parcels,  in  consideration  of  certain 
rent-charges  in  fee  issuing  and  payable  out  of  the  respective 
plots.  And  the  bill  further  stated,  that  B.  Williams,  upon  the 
death  of  the  testator,  took  upon  himself  the  execution  of  the 
trusts  reposed  in  him  by  virtue  of  the  will,  and  entered  inta 
possession  and  receipt  of  the  rents  and  profits  of  the  lands 
[  *673  ]  devised  by  the  will,  upon  *trust  to  convey  the  same  to  James 
Coops  when  he  should  attain  24 ;  and  that  the  rents  received  by 
B.  Williams,  in  respect  of  the  premises  at  Wheelock,  and  the 
rents  received  by  him  on  account  of  the  other  estates  before- 
mentioned,  amount  respectively  to  several  thousand  pounds. 
The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  was 
entitled  to  the  rents  and  profits  of  the  lands,  &c.  situate  at 
Wheelock,  from  the  death  of  the  testator,  until  such  time  as  the 
defendant,  George  Holland  Ackers,  should  attain  21  years  of  age ; 
and  that  it  might  likewise  be  declared  that  she  was  entitled  to 
the  rents  and  profits  of  the  freehold  lands  and  hereditaments 
in  the  will  mentioned  to  be  devised  to  the  appellant,  until 
such  time  as  he  should  attain  24  years  of  age.  And  for  an 
account,  &c. 

The  appellant  and  George  Holland  Ackers  appeared  separately 
to  the  bill  by  their  respective  guardians,  and  put  in  demurrers 
thereto  for  want  of  equity.  These  demurrers  came  on  to  be 
argued  before  the  Vice-Chancellor,  and  his  Honour,  by  two  several 
orders,  dated  the  19th  of  December,  1831,  overruled  the  demurrer 
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of  this  appellant,  and  allowed  the  demurrer  of  George  Holland      ackbbs 
Ackers  (i>.  PHwpa, 

This  was  an  appeal  against  the  order  overruling  the  demurrer 
of  James  [CoopsJ  Ackers. 


Sir  C  Wetherelly  for  the  appellant : 

The  question  is,  whether  the  intermediate  rents  and  profits 
are  to  go  according  to  the  trusts  of  the  will,  and  accumulate  for 
the  benefit  of  the  infant,  or  to  pass  to  the  heir-at-law?  This 
question  must  be  answered  in  the  affirmative.  The  general 
rule  of  law  is,  that  in  a  devise  *like  the  present,  which  is  an 
immediate  devise,  liable  to  be  divested,  the  right  vests  at  once, 
and  the  intermediate  rents  are  taken :  Borastone's  case  (2) ;  Doe 
V.  Moore  (3) ;  Doe  v.  Noxvell  (4) ;  Farmer  v.  Francis  (5) ;  Chamhers  v. 
BraiUford  (6).  ♦  *  The  trustees  may  sell  the  estate  itself  and 
convert  it  into  personalty ;  and  if  they  did  so,  it  is  clear  that  the 
produce  of  the  sale  would  go  to  form  part  of  the  accumulating 
fund.  The  creation  of  this  power  is  equal  to  a  devise  to  the 
trustees  of  the  intermediate  rents  and  profits  of  the  estate,  for 
it  gives  them  an  absolute  power  over  the  capital  of  the  estate 
itself :  Gibson  v.  Lord  Montfort  (7) ;  Glanrill  v.  Glanvill  (8)  ; 
Generif  v.  Fitzgerald  (9). J 


[  *674  ] 


[676] 


3/r.  Tinney  and  Mr.  Westy  for  the  respondent : 

*  *  There  is  no  trust  declared  as  to  the  rents  except  for  the 
repairs  which  the  testator  afterwards  directs  to  be  made  out  of 
the  funds  of  the  personal  estate. 


(1)  The  case  was  reported  before 
the  Yioe-Chancellor  under  the  name 
of  Phiypa  y.  Williams,  in  d  Sim.  44. 
The  Vice-chancellor's  decision 
tmned  upon  his  opinion  that  the 
proyision  of  satisfactory  security  for 
the  payment  of  the  annuities  was  a 
condition  precedent  to  the  vesting  of 
any  estate  in  Japes  Coops  Ackers, 
and  that  until  that  was  performed 
he  took  no  interest.  This  opinion 
is  dealt  with  and  overruled  in  the 
judgment  oi  the  Lord  Chancellor, 


post,  p.  104,  and  it  seems  unnecessary 
to  report  the  V.-C.'s  judgment  here. 
— O.  A.  S. 

(2)  3  Co.  Rep.  19. 

(3)  13  R.  R.  329  (14  East,  601). 

(4)  14  R,  R.  445  (1  M.  &  S.  327) ; 
and  see  Randoll  v.  Doe,  14  R.  R.  448 
(5  Dow.  202). 

(5)  27  R.  R.  570  (2  Bing.  151). 

(6)  11  R.  R.  214  (18  Ves.  368). 

(7)  1  Ves.  sen.  485 ;  Amb.  93. 

(8)  16  R.  R.  142  (2  Mer.  38). 

(9)  23  R.  R.  121  (1  Jac.  468). 


[678] 
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AcKEBs  (LoBD   Brougham:    Can  you  say  that  the  heir  is  not  dis- 

Phipps.  inherited  when  he  is  left  at  the  mercy  of  the  trustees,  who  have 
the  power  of  converting  the  estate  out  and  out  ?) 

The  power  here  does  not  amount  to  a  direction  to  convert  the 
estate,  and  is  not  therefoi^  a  disinheriting  of  the  heir-at-law. 
The  accumulating  clause  entirely  relates  to  the  personal  estate, 
and  there  is  not  one  word  in  that  clause  affecting  the  real  estate. 
In  Oihson  v.  Lord  Montfort,  the  testator  himself  had  answered 
the  question  by  the  very  form  in  which  he  manifested  hi& 
intention  in  the  will.  Here  there  is  no  such  express  manifestation 
of  the  testator's  will ;  and  it  is  clear  therefore  that  the  intervening 
rents  will  not  go  with  the  real  estate.  The  position  adopted  by 
Lord  Eldon  in  Oenery  v.  Fitzgerald  (i)  is  not  controverted.  If 
the  testator  mixes  up  real  and  personal  estates  and  makes  a 
general  devise  of  the  residue,  there  is  no  doubt  that  both  will  go 
together.  But  that  is  not  the  case  here,  for  he  has  in  several 
parts  of  his  will  carefully  distinguished  between  the  two  estates. 
Genery  v.  Fitzgerald  is  therefore,  so  far  as  it  goes,  an  authority  for 
the  respondent.     In  that  case  it  was  expressly  declared,  that  if  a 

[  *680  ]  testator  gives  a  future  estate  to  commence  *at  a  future  period,  the 
intermediate  profits  will  not  be  carried,  for  he  does  not  by  his  will 
create  the  trust.     *     *     Glanvill  v.  Glanvill  (2)  is  to  be  supported 

[  *68i  ]  on  the  ground  that  the  gift  there  was  a  gift  to  the  heir-at-law  *on 
his  attaining  21,  and  that  that  means  that  he  is  not  to  take  till 

[  682  ]  he  attains  21.  *  *  The  appellant  here  had  no  vested  but  only 
a  contingent  interest,  and  the  intermediate  rents  and  profits  could 
not  go  to  him  in  respect  of  such  an  interest.     *     *     Dnffield  v. 

[  684  ]  Duffield  (3) .  *  *  Where  the  devise  was  to  the  son  of  the  testator's 
daughter  on  his  attaining  21  and  changing  his  name  to  Elwes, 
this  House  held  that  no  son  of  such  daughter  would  be  entitled 
to  the  freehold  estates  until  the  happening  of  both  events,  and 
that  until  chat  time  the  rents  and  profits  belonged  to  the  testator's, 
heir-at-law.  That  case  is  the  last  great  decision  recognising  the 
distinction  between  the  happening  of  a  period  of  time  mentioned 

[  ♦ess  ]      in  a  will,  and  the  doing  of  an  act  required  by  *such  will  to  be 

(1)  23  E.  E.  121  (1  Jac.  468).  (3)  32  E.  E.  70  (3  BUgh  (N.  S.) 

(2^  IB  E.  E.  142  (2  Mer.  38).  260 ;  1  Dow  &  Qark,  268,  395). 
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done ;  and  that  case  most  completely  established  the  doctrine,       Ackbbs 

that  where  an  act  is  to  be  done  it  must  be  done  before  the  estate       phipps. 

can  vest.    In  this  case,  too,  there  is  this  important  fact,  that  the 

testator  has  expressly  provided  a  maintenance  for  James  Ackers 

till  he  shall  reach  the  age  of  24,  and  that  maintenance  of  8,000{. 

a  year  completely  excludes  the  possibility  of  the  testator  intending 

that  he  should  be  entitled  in  the  meantime  to  the  intervening 

rente  and  profits.    The  case  of  Gibson  v.  Montfort  is  inconsistent 

with  the  subsequent  case  of  BtUlock  v.  Stones  (i),  and  the  authority 

of  the  latter  must  be  preferred.     In  every  respect,  therefore,  the 

decree  was  correct,  and  ought  to  be  affirmed. 

Sir  Charles  Wetherell,  in  reply.     *     *     * 

Lord  Brougham  :  Aug.  si. 

James   Ackers,  being  seised  of  real,  leasehold  and  personal       [  686  ] 
estates,  made  his  last  will,  in  which  among  other  things,  and 
after  other  devises  and  bequests,  he  devised  certain  leasehold 
premises  and  personal  chattels  to  his  wife  for  her  life,  directing 
that  the  interest  therein  unexpired  at  his  decease,  together  with 
the  personal  chattels,  should  revert  to  and  become  vested  in 
his  executors,  to  be  applicable  to  the  purposes  of  the  will,  after- 
wards set  forth,  as  to  his  personal  estate;  and  he  then  gave 
and  devised,  by  the  most  ample  words,  all  his  real  and  personal 
estate,  whatsoever  and  wheresoever  situated,  to  trustees  (whom 
he  also  appointed  executors  and  guardians  of  James  Coops 
Ackers,  the  appellant,)  and  their  heirs  and  assigns  for  ever, 
*'  upon  trust  as  to  the  real  estate,  to  *keep  it  in  repair,  and  to       [  *687  ] 
make  sale,  and  absolutely  dispose  of,  or  let  on  reserved  rents, 
or  exchange  for  other  lands,  or  partly  for  other  lands  and  partly 
money,  all  or  any  part  or  parts  of  the  said  real  estate,*'  except 
a  small  parcel,  the  subject  of  the  other  appeal,  and  except  the 
part  devised  to  his  wife  for  life,  during  his  or  her  life ;  and  the 
money  got  or  rents  reserved  on  such  sale,  lease  or  exchange 
was  to  f^ill  into  his  personal  estate.     He  then  declares  the  trust 
as  to  the  estate  of  Wheelock  (the  subject  of  the  other  appeal)  to 
be,  to  6.   H.  Ackers,  when  he  shall  attain  21,  together  with 

(1)  2  Ves.  sen.  521. 
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AoKERs  7,0001.,  but  in  case  of  his  decease  before  21  without  issue,  both 
PHim.  ^^^  one  and  the  other  are  to  become  part  of  the  real  and  personal 
estate,  and  to  go  according  to  the  *'  disposition  "  (in  the  singular) 
after  made;  and  as  to  the  residue  of  the  personal  estate,  not 
specifically  disposed  of,  the  trusts  are,  to  repair  the  real  as 
well  as  personal,  meaning  of  course  the  leasehold,  and  to 
invest  the  surplus,  and  to  accumulate  it  by  way  of  compound 
interest,  for  James  Coops  Ackers  (who  appears  to  have  been  his 
natural  son),  "  until  he  arrives  at  24/'  In  passing,  I  must  say, 
that  if  anything  turns  on  this,  there  is  a  great  doubt  whether 
G.  H.  Ackers  took  under  the  devise  a  vested  or  a  contingent 
interest;  if  he  had  taken  a  vested  interest,  that  would  have 
made  an  end  of  the  question,  but  then  there  are  these  words, 
"  to  pay  over  when  he  shall  attain  that  age,"  and  taking  the  two 
dispositions  together,  I  have  no  doubt  whatever,  nor  had  his 
Honour,  that  that  is  a  contingent  devise.  ''  Then  upon  trust  to 
convey,  assign  and  transfer,  by  proper  and  effectual  conveyances 
and  assurances,  to  James  Coops  Ackers,  upon  his  giving  such 
securities  *'  (as  if  it  were  a  condition  precedent,  which  I  do  not 
think  it  is),  ''  upon  his  giving  such  securities,  and  executing 
[  *B68  ]  such  deeds  and  ^assurances,  to  the  satisfaction  of  the  said 
parties  or  trustees  for  the  time  being,  as  their  or  his  counsel 
shall  advise,  for  the  regular  payment  of  the  several  annuities 
hereinbefore  bequeathed,  all  the  legal  estate  and  interest  of 
and  in  all  my  said  freehold,  copyhold  and  leasehold  messuages, 
lands,  tenements,  rents  and  hereditaments,  moieties,  parts  and 
shares  of  messuages,  lands,  tenements,  rents  and  heredita- 
ments, situate,  standing,  arising,  lying  and  being  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  all  other  my  real 
and  personal  estate  and  effects,  whatsoever  and  wheresoever,  not 
hereinbefore  given,  devised  and  bequeathed."  Then  after  that 
parenthesis,  on  which  everything  turns,  **  subject  nevertheless 
to  the  life-estate  of  my  said  wife  in  my  said  capital  messuage  or 
dwelling-house,  garden,  land  and  premises,  and  the  household 
goods  and  chattels  thereto  appertaining  and  belonging."  Now  this 
was  not  much,  if  at  all,  commented  upon  below,  but  it  does  appear 
to  me  to  be  not  an  immaterial  feature  here.  You  see,  he  first 
accumulates  the  personal  rents,  the  profits  of  the  personal  estate, 
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they  are  to  accvimulate  with  compound  interest  until  James  aokkbs 
Coops  Ackers  attains  24,  but  he  does  not  say,  and  then  to  be  Phipps. 
given  to  James  Coops  Ackers,  but  he  before  shews  how  the 
accumulations  that  he  has  just  directed  shall  be  disposed  of, 
by  giving  them  to  James  Coops  Ackers  (which  is  clearly  his 
object),  and  he  goes  entirely  off  from  that  to  the  general  residue 
of  the  real,  as  well  as  of  the  personal  estate,  and  it  is  only  under 
the  general  gift  of  the  residue  of  the  real  and  personal  estate 
that  he  gives  any  directions  whatever  as  to  what  is  to  be  done  as 
to  the  accumulations  which  he  had  immediately  before  directed 
to  be  made,  a  circumstance  which  is  very  material  in  my  view 
of  it,  as  to  the  blending  of  the  two  funds.  The  question  decided 
in  the  Court  *below,  and  now  brought  by  appeal  before  your  [  *689  ] 
Lordships,  is,  whether  or  not  this  devise  gives  the  intermediate 
rents  and  profits  growing  due,  and  of  which  perception  has  been 
had  by  the  trustees  previous  to  the  period  of  majority — whether 
the  devise  gives  them  to  James  Coops  Ackers,  the  appellant? 
His  Honour  the  Yice-Changellor  has  decided  that  these  rents 
go  to  the  heir-at-law,  as  undevised ;  that  it  was  a  resulting  trust 
for  the  heir-at-law,  and  that  the  gift  to  James  Coops  Ackers 
was  contingent  and  not  vested.  I  have  already  said,  considering 
this  to  be  clear  that  it  was  a  contingent  and  not  a  vested  interest 
in  6.  H.  Ackers,  that  that  raises  the  question  whether  it  was 
meant  to  vest  the  intermediate  rents  and  profits  in  James  Coops 
Ackers.  Upon  the  general  principles  which  are  to  rule  this 
case,  there  is  no  doubt ;  they  are  recognised  in  all  the  cases, 
and  not  disputed  in  any,  even  where  the  particular  circumstances 
are  understood  to  preclude  their  application;  nor  do  I  under- 
stand them  to  be  here  brought  into  controversy  except,  perhaps, 
in  one  part  of  the  argument,  upon  the  other  appeal;  indeed 
they  are  so  clear,  that  they  require  no  defence.  The  heir-at-law 
takes,  through  no  intention  of  the  testator,  but  paramount  the 
will,  and  independent  of  it,  or  as  it  has  been  sometimes  expressed, 
and  not  very  correctly,  against  the  will.  This  is  indeed  quite 
plain,  it  is  only  saying  he  takes  as  heir  and  not  as  purchaser. 
Bat  from  this  it  follows  that  he  has  no  occasion  at  all  for 
arguments  upon  construction,  or  to  ascertain  intentions  in  his 
favour.     The  arguments  belong  to  the  party  who  would  displace 
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AcKKBs      him,  and,  by  means  of  the  intention  expressed,  defeat  his  claim ; 

PH1PP8.  nor  can  he  be  so  displaced  and  defeated,  except  by  direct  words 
or  plain  intention — an  expression  which  I  prefer  to  necessary 

[  •690  ]  intention.  There  must  *appear  to  be  such  an  intention  to 
exclude  him,  as  to  leave  no  reasonable  doubt  in  the  Court  that 
it  existed  in  the  mind  of  the  testator,  and  it  will  manifestly  not 
be  sufficient,  that,  from  the  general  circumstances  and  situation 
of  the  party,  or  even  from  the  general  aspect  of  the  instrument, 
we  may  have  no  moral  doubt  of  how  the  framer  of  it  could 
have  answered  the  question  had  he  been  asked  to  declare  his 
meaning,  for  this  would  let  in  every  case  of  plain  omission  by 
mistake,  and  of  gift  by  inept  words,  or  in  contravention  of  the 
rules  of  law.  The  words  used  in  the  will  must  be  sufficient 
according  to  their  legal  sense,  and  within  the  rules  of  law  to 
indicate  the  intention — there  it  is  chiefly  that  the  authorities 
aid,  and  indeed  control  us — for  there  have  been  authorities  in 
this  as  in  many  other  branches  of  the  law  respecting  devises 
and  bequests,  which  have  given  a  certain  weight  to  certain  pro- 
visions ;  that  is  to  say,  the  Courts  have  held  these  provisions  as 
so  strong  to  indicate  intention,  that  a  rule  of  construction  with 
regard  to  them  may  be  said  to  have  been  adopted,  and  when  we 
find  such  provisions,  we  are  not  at  liberty  to  say  the  intention 
did  not  exist,  unless  the  other  parts  of  the  instrument  are 
sufficient  to  rebut  the  inference. 

Now  it  is  impossible  for  me  to  look  at  the  cases  decided  both 
at  law  and  in  equity  without  feeling  that  great  force  has  been 
given  to  general  bequests  of  all  the  residue,  real  and  personal. 
The  Court  of  Common  Pleas,  while  it  possessed  such  lawyers, 
as  Mr.  Justice  Wilson  and  Mr.  Justice  Heath,  held  such  a  gift 
to  be  strong  enough  to  pass  real  estate,  though  accompanied 
with  limitations  utterly  inapplicable  to  any  but  personal  estate  : 

[  *69i  ]  Doe  V.  Chapman  (i)  ;  and  the  *8ame  was  afterwards  held  in 
Smith  V.  Cojfin  (2) ;  a  doctrine  extended  many  years  afterwards, 
in  Morgan  v.  Suiinan  (3),  (when  Sir  James  Mansfield  was  in 
that  Court),  to  comprehend  estates  not  in  the  contemplation 
of  the  testator.     But  this  principle  is  general  and  will  not  carry 

(1)  2  R.  R.  755  (1  H.  Bl.  223).  (3)  1  Taunt.  289. 

(2)  3  R.  R,  435  (2  H.  Bl.  444). 
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as  a  great  way.  The  view  taken  of  a  mixed  residuary  gift  in  ackbbs 
Gibion  V.  Montfort  (i),  is  of  great  importance.  I  have  seen  it  phipps. 
commented  upon  by  some  very  able  text  writers,  as  if  Lord 
Hardwicke  had  there  considered  that  a  residuary  gift  of  real 
estate  by  way  of  executory  devise,  and  to  a  person  not  in  esse, 
or  to  a  person  t;i  esse,  but  to  take  only  at  a  future  time,  carried 
the  rents  and  profits  of  the  estate  during  the  intermediate  time. 
That  is  certainly  not  the  ground  of  the  decision,  which  proceeds 
upon  the  whole  circumstances  of  the  case,  on  the  devise  being 
to  the  trustees  in  fee,  and  on  the  gift  being  the  residue  of  all 
the  estates,  real  and  personal.  But  in  one  part  of  his  elaborate 
judgment (2),  he  says,  ''It  is  pretty  hard  to  say,  that  in  any 
case  where  one  devises  all  the  rest  and  residue  of  his  real 
estate  " — now,  mark  that — "  of  his  real  estate,  the  heir  should 
be  enabled  to  claim  anything  out  of  it ;  for  how  can  he  claim 
or  take  these  intermediate  profits?  He  must  claim  them  as 
part  of  the  real  estate  undisposed  of,  not  by  any  particular 
trust.**  It  is  clear  he  must  claim  them  as  heir,  and  there- 
fore, ex  hypothesi,  all  the  real  estate  undisposed  of,  being  in  the 
residue  given  to  A.  B.,  the  heir  cannot  claim  them.  Lord 
Habdwicke  afterwards  dwells  on  the  residuary  devise  of  all 
estate,  personal  as  well  as  real.  Let  us,  however,  in  passing, 
remark,  although  this  is  quite  unnecessary  in  disposing  of  the 
present  question,  that  it  does  seem  ^difficult  to  understand  a  [  *692  ] 
residuarv  devise,  even  when  confined  to  real  estate,  in  any  other 
than  this  general  and  absolute  sense.  For  what  can  it  mean, 
but  to  give  away  from  the  heir  whatever  had  not  before  been 
given  away  from  him?  In  some  of  the  cases  discussion  has 
arisen  as  to  the  words  **  not  before  given,"  or  *'  not  otherwise 
disposed  of ; "  but  these  are  implied  in  '*  rest,  residue  and 
remainder;"  and  besides,  those  words  are  here,  for  it  is  in 
that  way  the  residue  is  given;  the  word  **  residue "  is  not 
here,  but  I  think  it  stronger  for  not  being  here,  for  I  think 
you  find  in  all  the  cases  it  is  said  that  ''all  other  estate  not 
otherwise  disposed  of,"  is  clearly  stronger  than  all  residue. 
Then,  suppose  I  give  my  estate  of  Blackacre  to  A.,  and  then 
give  to  B.  my  other  real  estate  not  already  or  otherwise  disposed 

(1)  1  Ves.  sen.  485 ;  Amb.  93.  (2)  1  Ves.  sen.  p.  490. 
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AoKEBs  of,  "  to  be  taken  by  him  at  21,"  or  "  when  he  arrives  at  21," 
Phipps.  surely  this  includes  not  merely  the  corpus  of  my  estate  at  White- 
acre,  but  the  intermediate  rents  of  it,  because  they  are  parts  of 
the  real  estate  not  otherwise  disposed  of.  This  clearly  appears 
to  have  been  Lord  Hardwickb's  opinion,  and  I  know  of  no 
case  in  which  it  has  been  overruled,  though  it  is  said  to 
be  inconsistent  with  BiiMock  v.  Stones  (i),  of  which  I  shall 
presently  speak. 

But  Gibson  v.  Montfort  is  certainly  of  peculiar  authority. 
There  is  hardly  any  one  of  the  same  eminent  person's  judgments 
more  laboured,  and  he  felt  strongly  the  difficulties  of  con- 
struing the  will,  for  he  begins  by  saying  that  it  looked  as  if 
the  testator  had  been  minded  to  raise  all  the  questions  touching 
executory  devises  in  trust  which  he  could  raise  on  such  an 
instrument.  The  part,  too,  which  occupies  by  far  the  greatest 
[  *69S  ]  portion  of  the  judgment  is  the  one  here  *in  question.  Lord 
Hardwicke,  at  great  length,  shews  that  the  trustees  took  a  fee 
in  the  estates  devised ;  and  he  then  refers  fully  to  the  case  of 
Stephens  v.  Stephens  (2),  and  to  the  concurring  opinion  of  the 
courts  of  law  and  equity,  of  himself  sitting  in  the  Court  of 
King's  Bench  (for  he  was  one  of  the  Judges  who  decided  it), 
and  of  Lord  Talbot  and  Lord  King,  that  an  executory  devise 
of  all  the  rest  and  residue  of  an  estate,  real  and  personal,  takes 
in  the  intermediate  profits  of  the  real  estate  so  devised  upon 
contingency.  He  then  states,  that  the  only  difference  between 
Stephens  v.  Stephens  and  the  case  then  before  him  was,  that 
the  devisee  was  in  esse,  which  he  agrees  made  it  stronger.  In 
the  present  case,  too,  the  devisee  was  in  esse.  But  he  still  holds 
that  case  of  Stephens  v.  Stephens  sufficient  to  decide  the  one 
in  hand,  though  he  adds,  that  it  did  not  rest  there,  for  the 
blending  of  real  and  personal  estates  in  the  same  residuary 
clause,  the  surplus  of  the  personal  being  on  all  hands  admitted 
to  pass,  is  a  strong  argument  against  a  resulting  trust  to  the 
heir-at-law,  and  that  Lord  King  laid  great  strength  on  that 
circumstance  in  Rogers  v.  Rogers  {2).  He  further  relies  on  the 
disposal  of   the   annuities,   as   furnishing   new    indications    of 

(1)  2  Ves.  sen.  521.  (3)  3  P.  Wms.  193. 

(2)  Cas.  temp.  Talb.  228. 
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the  intention  to  exclude  the  heir.     Some  persons  have  been       ackebs 
disposed  to  think  that  Rogers  v.  Rogers  is  the   same  case  as       phipps. 
Stephens  v.  Stephens,  but  it  is  not  the  same,  and  it  does  not 
appear  to  me  to  be  the  least  like  it,  Stephens  v.  Stephens  being 
a  much  stronger  case  than  Rogers  v.  Rogers,  and  being  one  of 
the  most  celebrated  cases  in  the  Court  of  Chancery  or  Court 
of  King's  Bench.     Lord   Hardwickk    also   relies  on   the  *dis-       [  *694  ] 
posal  of  the  annuities  as  furnishing  a  new  indication  of  the 
intention  to  exclude  the  heir.     These,  which  were  to  be  paid 
out  of  the  real  estate  in  case  the  personal  estate  proved  deficient, 
were  ordered  to  fall  into  the  residue  as  the  lives  fell  in.     I 
have  preferred  a  reference  to  the  important  cases  of  Stephens 
V.  Stephens  and  Rogers  v.  Rogers,  in  the  words,  and  with  the 
remarks  of  such  a  commentator  as  Lord  Habdwicke,  rather  than 
going  at  once  to  the  books  where   those  cases  are  reported. 
But   taking   them   into   view,   and    especially   considering   the 
decision   of   Lord  Habdwicke  in  Gibson  v.  Montfort,  I  remain 
without  any  doubt  at  all  upon  the  case  at  your  Lordships'  Bar. 
But  Stephens  v.  Stephens  requires  an  observation  further.     The 
folio   edition    of    Forrester's    Cases   temp.   Lord    Talbot,    was 
published  before  1750  (it  was  published  in  1741),  when  Gibson 
V.  MontfoH  was  decided,  and  yet  it  is  observable  and  remark- 
able   that    Lord    Habdwicke   there   speaks  of   Lord    Talbot's 
opinion  as  known  to  him  only  by  rumour;  he  says,  *' I  have 
heard    that   Lord   Talbot  approves  of  that  case."     But   Lord 
Camden,  in  a  case  which  I  cannot  recollect  the  name  of,  says, 
that  Forrester's  Reports  are  only  wTitten  by  Forrester  down  to 
page  228.     It  is  a   very   odd   circumstance   that   Stephens  v. 
Stephens  begins  in  page  228 ;   so   that  that  may   account  for 
Lord   Habdwicke  not  taking   the  statement  of  Lord  Talbot's 
approval   on   that  authority.     Lord   Talbot  (according  to  the 
report  in  page  228)  expressed  his  satisfaction  with  the  certi- 
ficate of  the  King's  Bench,  and  said,  he  hoped  it  would,  for 
the  future,  be  a  leading  case  in  the  determination  of  all  questions 
of  this  kind.     The  main  point,  no  doubt,  in  the  case  sent,  and  in 
the  certificate  returned,  was,  notwithstanding  this,  a  *question       [  *<'i^">  ] 
then  held  not  to  be  sufficiently  decided.     In  Taylm-  v.  Biddal  (i) 

(1)  2  Mod.  289. 
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A0KKB8       it   is   said,  ''if  the  intent  be  that  the  devisee  shall   take   in 


V. 


Pbipps.  prasenti,  and  there  is  no  incapacity  in  him  to  do  it,  he  shall 
not  take  in  futuro  by  an  executory  devise."  The  devise 
there  was  to  A.  B.  until  her  son  should  be  of  age,  then  to 
him  in  fee;  he  died  within  age,  and  yet  it  was  held  that  a 
fee  vested  in  him  presently.  In  Stephens  v.  Stephens  (i),  an 
executory  devise  of  an  estate  of  inheritance  to  a  person  unborn, 
when  he  shall  attain  the  age  of  21  years,  was  held  to  be  good, 
and  the  intermediate  rents  and  profits  were  there  declared  to 
belong  to  Sir  Thomas  Stephens,  by  virtue  of  the  residuary 
clause  in  the  will,  as  an  interest  in  the  testator's  estate  not 
before  bequeathed  or  disposed  of.  The  first  part  of  that  decision 
was  expressly  founded  on  Taylor  v.  BiddaL  But  Bullock  v. 
Stones  (2)  is  cited  as  inconsistent  with  Gibson  v.  Montfort.  I 
do  not  think  there  is  any  discrepancy  between  them  whatever ; 
indeed  it  is  impossible  there  should  be.  Lord  Habdwicke  had 
decided  the  one  only  a  few  years  before,*  and  no  person  who 
had  decided  that  case  could  have  omitted  the  consideration  of 
it  in  every  other  case  coming  before  him  on  the  same  subject, 
as  long  as  he  lived.  He  appears  to  have  laboured  at  it  as 
much  as  any  other  case  he  ever  decided.  I  shall  first  remark 
upon  it,  that  some  of  the  circumstances  are  wanting  in  BtiUock 
V.  Stones  which  occur  in  Gibsoii  v.  Montfort,  and  which  occur 
here;  next,  reliance  was  there  placed  in  the  argument  at  the 
Bar  upon  the  relation  in  which  the  devisee,  the  unborn  son  of 
John  Stones,  the  file-cutter,  stood  to  his  father.  Thirdly,  the 
judgment  only  gives  the  file-cutter  (who  was  heir-at-law)  the 

[  *Gm  ]  *rents  and  profits  until  the  son  comes  in  esse,  and  then  gives 
them  to  the  son;  at  least  this  is  the  plain  meaning  of  the 
judgment,  though  it  is  very  inaccurately  given,  Lord  Habdwicke 
being  made  to  say,  ''  I  am  of  opinion  that  this  intermediate 
interest  or  benefit  arising  to  the  heir-at-law,  as  to  the  profits 
of  this  estate,  will  determine  upon  his  having  a  son,  for  that 
son's  education  is  to  come  out  of  them ;  '*  and  he  adds,  "  the 
son  whom  testator  has  instituted  as  heir,"  (using  an  expres- 
sion in  the  civil  law,)  **  shall  have  the  benefit  of  these  rents 
and   profits   from   the  time   of  his   birth."      Now  this  is  his 

(1)  Cas.  temp.  Talb.  228.  (2)  2  Ves.  sen.  521. 
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studious  and  firm  opinion,  but  he  goes  on  to  add,  ''at  least       aokkbs 
so  far  as  his  education  and  maintenance  are  concerned."    What       phipps. 
the  surplus  vfUl  be  does  not  appear — probably  nothing.     This 
is  rather  an  ez  cathedrd  deciding,  as  to  the  intermediate  rents 
and  profits  paying  the  maintenance  and  education,  which  is  not 
disposing  of  that  question. 

The  utmost  then  that  can  be  said,  as  to  the  surplus  untouched 
by  the  special  direction  respecting  maintenance  and  education, 
is,  that  the  judgment  avoids  disposing  of  it.  But  that  which 
totally  distinguishes  the  file-cutter's  case  from  Gibson  v.  Montfort, 
and  from  the  present  case,  is,  that  it  is  not  the  case  of  a  general 
residue  at  all,  it  is  only  a  gift  of  the  *'  real  and  personal  estate 
at  Ashgate."  By  this  must  be  intended  the  real  estate  at 
Ashgate  and  the  personal  estate  there,  or  the  personalty  con- 
nected with  the  realty,  and  it  looks  as  if  it  had  been  leasehold. 
Now  no  one  maintains  that  a  devise  to  A.  when  bom,  or  when 
he  attains  21,  of  the  estate  at  Blackacre,  will  convey  the  inter- 
mediate rents.  That  is  a  known  and  admitted  distinction 
between  a  devise  of  real  and  a  gift  of  personal  estate,  to  vest 
in  possession  or  at  a  *future  time.  Genery  v.  Fitzgerald  (i)  was  [  '697  ] 
decided  by  Lord  Eldon,  upon  an  appeal  from  the  Bolls,  and 
he  was  so  clear  upon  the  point  that  he  stopped  the  respondent. 
Bullock  V.  Stones  was  cited  by  the  present  Yice-Ghancellor, 
who  argued  it  for  the  appellant,  as  was  Gibson  v.  Montfort, 
His  Lordship,  therefore,  had  the  whole  before  him ;  and,  after 
admitting  the  distinction  between  real  and  personal  gifts  in  the 
same  terms,  and  to  the  same  purpose  to  which  I  h^ve  just 
adverted,  he  says,  ''  When  a  testator  mixes  up  real  and  personal 
estate  in  the  same  clause,  the  question  must  be,  whether  he  does 
not  shew  an  intention  that  the  same  rule  shall  operate  on  both ; " 
that  iSy  as  to  the  intention  to  be  gathered  from  the  blinding 
or  the  mixing;  but  I  say,  the  residuary  nature  of  the  gift  is, 
that  which^  in  the  judgment  of  Lord  Hardwicke  in  Gibson  v. 
Montfort^  is  the  strongest  reason  for  adopting  such  a  conclusion. 
It  must  be  further  remarked,  that  this  was  a  direct  gift  to  the 
devisee,  and  not  a  fee  Umited  first  to  trustees.  Now  Lord 
Hasdwicke   must  have   deemed  that  an  important  feature  in 

(1)  23  B.  R  121  (1  Jac.  468). 
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ACKEB8  Gibaon  v.  Montfort,  for  a  great  part  of  his  argament  is  employed 
Phipps.  in  demonstrating  that  the  trustees  took  a  fee,  and  accordingly 
reliance  was  placed  on  the  difference  between  the  two  cases  by 
the  Yice-Ghancellob  arguing  on  the  appellant's  behalf  in  Genery 
V.  Fitzgerald.  Nevertheless,  Lord  Eldon  was  quite  clear  that 
the  blending  of  realty  and  personalty  in  one  clause  was  sufficient, 
and  affirmed  the  judgment  of  the  Master  of  the  Bolls  without 
hearing  the  other  side,  although  the  fee  previously  given  to 
trustees,  of  which  Lord  Habdwicke  thought  so  much  in  the 
former  did  not  exist  in  that  case. 
[  698  ]  The  case  before  us  has  all  the  circumstances  which  occurred 

in  Gibson  v.  Montfort,  except  that  of  the  annuities  directed  to 
fall  in,  and  it  has  other  circumstances  fully  as  strong  as  that 
was  which  did  not  occur  in  the  former  case.  It  is  also  dis- 
tinguished by  the  circumstance  admitted  by  Lord  Hardwicke 
to  have  some  weight,  of  the  gift  being  to  a  person  in   esse, 

m 

There  is  here,  therefore,  a  devise  to  trustees  in  fee,  not  proved 
by  implication,  or  made  out  by  reasoning,  but  made  in  the  most 
apt  and  express  terms  to  convey  a  fee ;  and  there  is  the  power 
of  sale,  and  exchange  of  all  or  any  part  of  the  real  estate ;  the 
price  to  fall  into  the  residue,  and  go  from  the  heir — go  from 
the  heir,  because  the  testator  has  given  the  residue.  Now  it 
is  said  that  that  is  only  a  power  given  to  the  trustees  and 
executors  to  dispose  of  by  way  of  sale  or  exchange  in  such  a  way 
as  to  improve  the  real  estate.  Then  what  is  the  meaning  of  the 
word  **  whole ?  "  if  it  had  been  ** the  sale  of  part,'*  or  "to  make 
sale  of  part,'*  that  would  have  been  intelligible ;  that  would 
mean  only  such  as  would  go  to  the  improvement  of  the  whole 
real  estate,  and  that  would  not  be  a  power  of  conversion  out  and 
out  (as  is  the  language  of  the  Court  on  the  subject)  of  the  real 
estate ;  and  then  it  might  be  argued  as  it  was  argued  at  the  Bar, 
that  if  it  had  been  a  conversion  out  and  out  under  this  clause, 
the  Court  of  Chancery  would  have  restrained  them  by  injunction 
for  a  breach  of  trust.  But  what  is  the  meaning  of  saying  to 
improve  the  estate,  not  by  the  sale  of  part,  but  the  whole? 
There  is  a  power  to  sell  the  whole  real  estate ;  that  is  to  annihi- 
late the  real  estate,  to  convert  it  out  and  out  into  personalty. 
I   do  not   understand   how   that   can   be   restricted.     It    looks 
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like  a  contemplation  of  selling  if  a  good  price  could  be  got  ^for       ackbbb 
it,  which  I  take  it  this  manufacturer  thought  would  be  a  good       phipfs. 
way  of  improving  his  real  estate,  and  that  the  best  mode  of       [  *699  ] 
doing  it  would  be  to  convert  it  into  personalty.     There  is  a 
clause  respecting  the  repairs  of  the  leasehold  out  of  the  general 
fund.    There  is  the  accumulation  of  the  personalty  and  com- 
pound interest  directed,  and  before  any  direction  is  added  as 
to  who  shall  take  this,  there  comes  the  general  gift  of  the  real 
and  personal  estate  not  otherwise  given,  so  that  though  no 
direction  is  given  as  to  accumulating  the  income  of  the  real 
estate^  yet  the  accumulation  of  the  personal  income  is  only  given 
under  the  same  clause  which  gives  the  residue  of  the  real  estate. 
The  word  "  disposition  '*  is  used  in  the  singular,  indicating  clearly 
that  it  was  all  one  provision  or  gift,  real  as  well  as  personal. 

There  remains,  then,  no  doubt  whatever  that  this  case  is  at 
least  as  strong  as  Oibson  v.  Montfort ;  perhaps  stronger ;  that 
it  is  stronger  than  Oenery  v.  Fitzgerald ;  that  it  does  not  at  all 
come  within  the  principle  of  Bullock  v.  Stones,  and  that,  there- 
fore, we  are  justified  in  deciding  that  the  circumstances  indicate 
plainly  an  intention  to  displace  the  heir-at-law  with  respect  to 
the  intermediate  rents  and  profits. 

I  do  not  at  all  consider  the  doctrine  as  recognised  in  Stephens 

V.  Stephens,  Gibson  v.  Montfort,  and  Genery  v.  Fitzgerald,  as  an 

arbitrary  one,  or  proceeding  on  technical  grounds.     The  main 

circumstance  of  the  residuary  gift  of  real  and  personal  (i)  naturally 

and  in  itself  indicates,  and,  strongly,  too,  an  intention  that  both 

should  follow  the  same  course,  and  be  dealt  with  in  the  same 

way.     But  I  am  also  of  opinion,  that  the  gift  of  a  real  residue, 

without   blending  it  with  a  personal  residue,  would  of  itself 

have  the  same  effect  upon  another  ground,  namely,  the  ^mean-       [  *700  J 

ing  of  residue ;  still  more,  if  as  here  the  words,  ''  not  otherwise 

disposed  of,"  are  found  in  the  gift;   for  this  shews  that  the 

devisee,  under  such  a  gift,  is  to  take  all  the  real  estate,  not 

otherwise  given;   and  this  must  exclude  the  heir  who  cannot 

as  such  take  under  any  gift.     Such,  too,  is  Lord  Hardwiceb's 

opinion  in  Gibson  v.  Montfort,  although  he  does  not  decide  the 

(1)  The  report  in  9  Bligh  (N.  S.)      stance  of  the  residuary  gift,  real  and 
p.  468,   reads   *'  The  main  drcum-      personal,  naturally,"  etc. 
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A0KBB8  case  upon  this  ground  alone.  As  for  Wright  v.  Horn  (i),  which 
Phipps.  is  sometimes  referred  to  in  cases  of  this  kind,  and  which,  as 
well  as  Goodright  v.  Opie  (2),  is  relied  on  in  the  argument  at  the 
Bar  in  Oihson  v.  Montfort,  it  clearly  has  no  application,  for  it 
related  entirely  to  a  lapsed  devise  of  land  which  is  now  admitted 
not  to  pass  under  such  residuary  gift.  The  residuary  gift  is 
that  which  the  present  case  has  in  common  with  the  three  others 
I  have  cited.  But  the  other  circumstances  of  the  case  (I  mean 
the  other  provisions  of  the  will)  are  strong  to  indicate  the  same 
intention  of  excluding  the  heir-at-law. 

I  observe  that  reliance  was  placed  below  upon  the  parenthetical 
words,  *'  upon  his  giving  such  security,  &c."  And  his  Honour 
is  represented  to  have  treated  these  as  in  the  nature  of  a 
condition  precedent.  To  be  sure,  if  it  were  so,  that  would  make 
a  great  difference  in  the  argument,  but  I  can  on  no  account 
allow  that  there  is  anything  like  a  condition  precedent,  or, 
indeed,  a  condition  subsequent  either,  to  be  found  in  these 
words ;  but  it  is  a  direction  and  provision  wholly  nugatory  and 
useless,  inasmuch  as  the  law  would  have  required  the  perform- 
ance of  the  same  thing  wholly  unconnected  with  the  devisee 
taking  under  the  gifts,  or  his  manner  of  taking.  The  common 
direction  to  give  a  receipt  might  as  well  be  called  a  condition 
precedent. 
[  701  ]  I  am,  therefore,  of  opinion,  that  in  this  case  the  gift  to  James 

Coops  Ackers,  though  it  was  not  vested,  yet  was  a  gift  that 
displaces  the  heir,  for  the  reasons  which  I  have  given,  in  respect 
chiefly  to  the  residuary  gift  of  real  and  personal  estate,  but  in 
respect  also,  as  strengthening  that  inference,  to  the  intention 
of  displacing  the  heir-at-law  in  favour  of  the  devisee,  and  which 
intention,  I  think,  is  clearly  made  out  from  the  other  circum- 
stances of  the  case.  I  shall,  therefore,  move  that  in  this  case 
the  decree  of  the  Court  below  be  reversed,  and  that  the  costs 
shall  come  out  of  the  estate. 

(1)  8  Mod.  221.  (2)  8  Mod.  123. 
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Appbal  from  the  Court  of  Chancbby. 

PHIPPS  V.   ACKEES.  isas. 

Avg.  18,  31. 
(3  aark  &  FinneUy,  702.)  


IThis  appeal  raised  a  point  similar  to  the  question  raised 
in  the  last  preceding  case,  and  arising  out  of  the  same  will 
in  respect  of  the  specific  devise  to  G.  H.  A.  The  case  was 
adjonmed  and  ultimately  re-argued,  and  the  Yiob-Chancellor'b 
decision  upon  the  point  was  affirmed  by  the  House  of  Lords  in 
1842,  as  reported  m  9  Gl.  &  Fin.  588.] 


[702] 


Appeal  from  thb  Court  of  Ghancbry. 

BUSH  V.   LOCKE.  '834. 

Sgjft,  5. 
(3  Clark  &  FinneUy,  721—735 ;  S.  C.  9  BUgh  (N.  S.)  1.)  

[This  was  an  appeal  from  a  decision  reported  in  1  My.  & 
€r.  411 — 422,  under  the  title  of  Locke  v.  SotdJiwood.  A  note  of 
this  appeal  will  be  found  at  the  end  of  the  report  below,  in  a 
later  volome  of  the  Revised  Reports.] 
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CHANCERY. 


1833.  HOME  V.  PILLANS(l). 

^'^'^'  ^^'     (2  Myl.  &  Keen,  15—32 ;   S.  C.  Coop.  temp.  Brough.  198  ;  4  L.  J.  (N.  8.) 
—1  C!h.  2.) 

Bbouoham  Bequest  to  a  female  when  and  if  she  should  attain  twenty-one,  to  her 

L.C.  sole  and  separate  use;  and  in  case  of  her  death,  leaving  children,  her 

r  15  ]  share  to  go  to  her  children :  Held,  to  Test  an  absolute  interest  in  the- 

legatee  on  her  attaining  twenty-one. 

The  will  of  William  Mitchell  contained,  among  others,  the 
following  bequest :  "  I  give  and  bequeath  to  my  nieces  Catherine 
and  Mary,  the  sisters  of  the  said  David  and  John  Home,  the 
sum  of  2,000L  sterling  each,  when  and  if  they  should  attain  their 
ages  of  twenty-one  years,  and  which  said  "legacies  to  my  said 
two  nieces  I  give  to  them  for  their  and  each  of  their  own  sole 
and  separate  use,  free  from  the  debts  or  control  of  their  or  either 
of  their  husbands ;  and  in  case  of  the  death  of  my  said  nieces 
or  either  of  them  leaving  children  or  a  child,  I  give  and  bequeath 
the  share  or  shares  of  such  of  my  said  nieces  or  niece  so  dying 
unto  their  or  her  respective  children  or  child."  The  residuary 
clause  of  the  will  gave  the  residue  of  the  testator's  personal 
estate  to  trustees,  upon  trust  for  his  nephew  William  C. 
Macpherson,  to  be  transferred  and  paid  to  him  when  and  if  he 
should  attain  the  age  of  twenty-one ;  and  it  then  proceeded  in 
these  words:  '^  And  in  case  of  his  death  under  that  age,  then 
to  my  said  nephews  David  and  John  Home  and  to  my  said  nieces 
Gatlierine  and  Mary  Home,  in  equal  shares  and  proportions; 
the  shares  of  my  said  nieces  to  be  enjoyed  by  them  respectively 
[  '16  ]  for  their  respective  lives  for  their  own  sole  and  separate  *use,. 
free  from  the  debts  or  control  of  their  respective  husbands,  and 
on  their  death  the  share  of  each  of  them  to  go  to  their  respec- 
tive children;  the  children  of  each  to  take  the  share  of  their 
respective  parents  equally." 

The  Master  of  the  Eolls  held  that  the  interest  taken  by 
each  of  the  testator's  nieces  in  the  2,0002.  legacy  did  not  become 
absolute  on  their  respectively  attaining  the  age  of  twenty-one, 

(1)  O'Mahoney  v.  Burdett  (1874)  L.  E.  7  H.  L.  388,  397. 
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bat  oontinaed  to  be  subject  to  an  executory  bequest  bver  in  the        Homs 
^vent  of  their  leaving  children  living  at  their  death;  and  an      pillaks. 
appeal  was  brought  from  that  decision. 

Sir  E.  Sugden  and  Mr.  Moore,  for  the  appeal,  contended 
that,  upon  the  true  construction  of  this  will,  the  testator  must 
be  considered  as  having  given  to  his  nieces,  when  they  came  of 
age,  an  absolute  interest  in  their  respective  legacies.  There  was 
a  gift  of  the  corpus  of  the  fund  to  the  nieces ;  and,  in  case  of 
their  death,  that  is,  their  death  under  twenty-one, — for  their 
death,  at  some  period  or  other,  was  not  a  contingency,  but  a 
certainty,  and  for  which  therefore  a  testator  would  not  naturally 
provide, — before  their  legacies  vested,  then  over  to  their  children, 
if  they  had  any,  the  intention  being  that  the  children  should 
stand  in  the  place  of  their  parents,  and  take  the  bequests  which 
would  otherwise  have  lapsed.     ♦     *     * 

Air.  Kindersley  and  Mr.  Soltau,  contra :  [  17  ] 

*  *  In  all  the  instances  in  which  the  expression  "  in  case  [  18  ] 
of  death  "  has  been  held  to  import  substitution  and  not  limita* 
tion,  the  death  referred  to  is  that  of  the  legatee  either  in  the 
lifetime  of  the  testator  or  of  a  preceding  tenant  for  life ;  but  here 
the  death  alleged  to  be  intended  is  that  of  the  legatee  after  the 
testator,  and  before  she  had  acquired  any  vested  interest.  *  * 
Here  in  the  residuary  clause,  where  the  testator  did  con-  [  19  ] 
template  the  contingency  of  death  under  twenty-one,  he  has 
taken  special  care  to  express  it;  and  the  argument  therefore 
to  be  drawn  from  that  clause,  instead  of  being  favourable  to  the 
appellant,  makes  strongly  the  other  way.     *     *     * 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
judgment.] 

The  Lobd  Chancellor,  after  reading  the  two  passages  in  the       JV<w.  26, 
will  already  stated,  continued  as  follows : 

I  do  not  think  that  the  structure  of  the  residuary  clause 
throws  any  material  light  upon  the  other.  It  is  true,  that  the 
testator  there  shews  he  can  describe  the  contingency  of  a  dying 
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•Home  If  there  is  a  bequest  to  one  for  life,  and  after  his  decease  to 

FiLLAKs.      -^'9  ^^^  ^  ^^^^  of  A.'s  death  to  his  child  or  children,  or  to  B., 

(  the  contingency  is  held  referable  to  the  lifetime  of  A.,  the  first 

legatee,  and  the  bequest  over  only  takes  effect  in  case  A.  dies 
during  the  continuance  of  the  life  estate ;  he  takes  absolutely  if 
he  sarvives  the  tenant  for  life.  This  was  precisely  the  case  in 
Hervey  v.  M'Laughlin  in  the  Exchequer  (i),  and  in  Oalland  v. 

[  *23  ]  *  Leonard  at  the  Rolls  (2).  The  latter  was  shortly  this.  A 
bequest  to  the  widow  for  her  life,  and  on  her  death  the  monies 
to  be  divided  between  the  two  daughters,  and  in  case  of  the 
death  of  them  or  either  of  them  leaving  a  child  or  children,  to 
that  child  or  those  children.  The  daughters  were  held  to  take 
an  absolute  interest  on  surviving  the  widow,  that  is,  the  clause 
was  read,  ''  in  case  of  their  death  during  the  lifetime  of  the  first 
taker."  It  is  hardly  necessary  to  remark  how  close  this  case 
comes  to  the  one  at  Bar.  Indeed  the  two  cases  cannot  be  dis- 
tinguished as  far  as  the  clause  goes,  for  in  both  the  possibility 
contemplated  is  the  same,  namely,  the  death  of  the  legatee, 
leaving  a  child  or  children,  and  that,  though  somewhat  less 
vague  than  the  clause  *'  in  case  of  death  "  generally,  is  yet  held 
to  describe  an  event  too  well  defined,  and  therefore  receives  the 
restriction  of  the  first  taker's  life,  in  order  to  advance  the  period 
of  vesting,  and  to  terminate  the  interval  of  suspense  during 
which  it  must  remain  uncertain  what  amount  of  interest  the 
legatee  takes. 

It  may  thus  be  stated  as  a  general  proposition,  that  where  the 
bequest  over  is  in  case  of  the  legatee's  death,  and  no  other 
reference  can  be  made,  the  period  taken  is  the  life  of  the  testator ; 
but  where  another  can  be  found,  that  will  be  preferred,  to  avoid 
the  supposition  of  the  testator's  having  contemplated  and  pro- 
vided against  a  lapse.  A  preceding  gift  for  life,  or  other  interest 
less  than  the  absolute  property,  will  furnish  this  reference.  But 
this  is  not  the  only  means  of  restricting  the  generality ;  and  a 
direction  that  the  gift  shall  vest  at  a  given  time,  affords  just 
as  easy  and  as  natural  a  reference  as  a  preceding  life  interest. 
Thus  a  bequest  to  A.,  and  in  case  of  his  death  to  B.,  is  a  gift 

[•24]       absolute  to  A.,  unless  he  *dies  in  the  testator's  lifetime.    A 

(1)  16  R.  B.  713  (1  Price,  264).  (2)  18  R.  R.  44  (1  Swanst.  161). 
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bequest  to  C.  for  life,  and  then  to  A.,  and  in  case  of  his  death        Home 

to  B.,  is  a  gift  absolute  to  A.,  unless  he  dies  during  G.'s  life.     A      pillans. 

bequest  to  A.,  when  and  if  he  attain  the  age  of  twenty-one,  and, 

in  case  of  his  death,  to  B.,  is  a  gift  absolute  to  A.  unless  he  dies 

under  age.     It  appears  impossible  to  doubt  that  such  would  be 

the  natural  and  obvious  reading  of  the  words  in  all  these  cases, 

if  there  were  no  general  principles  governing  the  legal  presump- 

tion  connected  with  the  subject,  and  no  authority  of  decided 

cases  imposing  a  sense  upon  the  expressions.     *     *     * 

In  the  present  case,  no  period  can  be  derived  from  any  prior  [  26  ] 
life-estate,  at  the  determination  of  which  the  gift  over  is  to  take 
efifect.  But  the  whole  clause,  taken  together,  furnishes  a  period 
for  the  restriction,  at  once  natural  and  obvious,  and  consistent 
with  the  plain  meaning  of  the  testator,  and  peculiarly  agreeable 
to  the  frame  of  the  bequest.  He  first  gives  his  nieces  the  monies, 
when  and  if  they  shall  attain  twenty-one :  at  the  age  of  majority, 
therefore,  the  legacies  vest;  and,  as  far  as  this  branch  of  the 
clause  goes,  vest  absolutely.  He  then  gives  those  legacies  to 
their  sole  and  separate  use,  free  from  the  debts  or  control  of 
their  husbands.  Legacies  so  given  to  vest  at  a  specified  time, 
and  so  secured  to  the  objects  of  the  gift  exclusively,  can  only  be 
revoked, — for  partially  they  are  revoked,  if  they  are  converted 
into  life  interests, — can  only  be  so  altered  and  retracted  by  the 
most  plain  and  unambiguous  and  unequivocal  proviso ;  and  the 
Court  will,  t»  dubioy  justly  prefer  that  *construction  of  any  [  *26  ] 
subsequent  clause  which  will  make  it  consistent  with  the  inten- 
tion plainly  expressed  in  the  preceding  part.  If  we  read  the 
latter  part  as  contemplating  a  dying  at  any  time,  and  as  con- 
verting the  legatee's  interest,  from  an  absolute  interest  in  the 
capital  sum,  into  a  life  annuity  in  the  event  of  her  leaving  a 
child  at  her  death,  we  entirely  destroy  the  first  part  of  the 
clause,  which  provides  for  the  interest  vesting  at  twenty-one. 
According  to  this  construction,  she  has  attained  her  age  of 
twenty-one  in  vain  ;  for  at  that  period,  so  anxiously  pointed  out 
by  the  will  as  the  time  when  she  was  to  receive  the  sum  of  2,0002. 
sterling,  she  only  acquires  the  chance  of  her  will  operating  upon 
it  in  case  she  dies  childless.  Daring  all  the  days  of  her  life  she 
has  no  more  control  over  it  after  twenty-one  than  she  had  before. 
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Home  It  appears  quite  clear  to  me  that  the  other  constmction  Is  the 
FxllIks.  sound  one.  Having  first  provided  for  the  legacy  vesting  when 
the  legatee  is  of  age,  and  secured  it  against  the  interference  of 
others  in  the  event  of  marriage,  the  testator  provides  for  the 
case  of  the  legatee  dying  under  age,  and  leaving  a  child  or 
children ;  in  that  case  they  take  their  mother's  legacy,  because 
she  did  not  live  till  it  vested  in  her.  This  seems  the  better 
restriction  to  introduce,  and  more  in  accordance  both  with  the 
probable  intention  and  with  the  authorities,  than  if  we  read 
the  words  '*  in  case  of  decease,"  as  referring  to  the  death  of  the 
legatees  in  the  lifetime  of  the  testator.  But  that  the  construc- 
tion adopted  below,  of  death  at  any  time,  is  inconsistent  with 
all  the  cases  from  the  earliest  downwards,  I  feel  fully  assured, 
and  shall  now  proceed  to  shew. 

In  doing  so  I  have  no  occasion  to  refer  to  more  cases  than  I 
have  already  cited  in  support  of  the  construction  which  I  put 
upon  the  clause.  I  may  add,  however,  to  the  judgments  of 
[  *27  ]  Sir  W.  Grant,  already  referred  to,  the  *ca8e  of  King  v.  Taylor  {i), 
decided  by  Lord  Alvanley,  where  the  bequest  was  to  a  son 
when  he  should  attain  the  age  of  twenty-three,  and  to  a 
daughter,  with  a  provision  securing  her  interest  during  coverture, 
and  if  either  child  should  die,  then  the  survivor  to  have  the 
share  of  the  other;  and  Lord  Alvanley,  in  declaring  both 
legacies  to  vest  absolutely,  the  one  at  twenty-three,  the  other  at 
the  testator's  death,  dwells  much  on  the  time  of  vesting  being 
specified  as  to  the  son's  portion,  and  shews  how  this  case  differs 
from  others  which  have  been  sometimes  supposed  to  throw  doubt 
upon  the  doctrine.  The  same  difference,  it  may  be  observed,, 
exists  in  a  stronger  degree  in  the  present  case. 

But  it  may  be  fit  that  we  should  advert  to  those  cases  which 
have  sometimes  been  supposed  to  proceed  upon  a  different  view^ 
A  little  attention  will  shew  that  these,  in  reality,  stand  in  no 
kind  of  conflict  with  the  others,  with  the  exception,  perhaps, 
of  the  solitary  decision  of  Lord  Douglas  v.  Clialmer{2).  They 
are  not  numerous,  and  they  all  turned  upon  very  special  cir- 
cumstances.    Thus  BiUinga  v.  Sandom  (3)  was  a  bequest  to  A. 

(1)  5  B.  R.  172  (5  Ves.  806).  (3)  1  Br.  C.  C.  393. 

(2)  See  5  B.  B.  175, «.  (2  Vee.  J.  501). 
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of  1,00(M.,  and  in  case  of  the  legatee's  death  800Z.  to  B.,  and       homb 
20M.  to  C.     The  manner  of  dividing  the   sum  between   two,      Pillahs. 
in  unequal  portions,  might  perhaps  be  thought  to  indicate  a 
peculiar  contemplation  of  the  legatees  over.     But  the  decision 
did  not  go  upon  that.    Lord  Thtjrlow  particularly  relied  upon 
the  residuary  clause,  which  expressly  gave  to  the  same  A.  the 
residue  "  to  be  disposed  of  as  he  should  think  proper ;  *'  and 
his  judgment  plainly  rested   upon  the  contrast    between  the 
testator's  expression,  when  he  clearly  intended  to  give  her  the 
absolute  interest,  and  his  expression  in  giving  the  legacy  when 
he  did  not  bring  out  his  meaning  ^distinctly.     That  this  was        [  *2»  ] 
the  ground  is   sufficiently  clear  from  the  report;    and  it  is 
put   upon   this,   and  with    approbation,  by  Sir  W.  Grant  in 
Cambridge  v.  Rous  (i),  where  he  comments  upon  Lord  Thurlow's 
decision. 

•  So,  too,  in  Nowlan  v.  Nelligan  (2),  Lord  Thurlow  held  it  to 
be  clear,  from  the  very  peculiar  manner  in  which  the  daughter 
was  mentioned,  and  also  the  widow  (the  legatee),  in  relation 
to  the  daughter,  that  the  latter  was,  at  all  events,  to  take  some- 
thing ;  and  the  only  way  in  which  this  could  be  accomplished 
was  by  giving  effect  to  the  executory  bequest,  and  holding  the 
death  of  the  first  taker  to  mean  her  death  at  any  time.  This 
view  of  Lord  Thurlow's  reasoning  is  approved  by  Sir  W.  Grant 
in  the  case,  so  often  referred  to,  of  Cambridge  v.  Rous. 

There  remains  to  be  considered  the  case  of  Lord  Douglas 
V.  Chalmer{9)y  upon  which  it  may  first  of  all  be  observed,  that 
it  differs  from  the  present  case  in  this  material  particular.  It 
was  a  bequest  over,  in  case  of  death  only,  without  any  limitation 
to  be  derived  from  a  preceding  life  estate  or  period  of  vesting 
specified ;  so  that  the  Court  had  only  to  choose  between  giving 
effect  to  the  executory  bequest,  and  supposing  the  testator  to 
have  had  in  view  a  lapse  by  predecease  of  the  first  taker.  That 
decision,  therefore,  might  well  stand  with  the  one  I  am  now 
making,  inasmuch  as  the  Court  is  not  here  driven  to  elect 
between  giving  effect  to  the  executory  bequest,  and  holding  the 
first  gift  to  vest  at  the  testator's  death,  but  has  the  other  course, 

(1)  6  R.  B.  199  (8  Ves.  12).  (3)  See  5  E.  E.  175,  /*.  (2  Ves.  J. 

(2)  1  Br.  C.  C.  489.  501). 
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always  to  be  preferred  where  the  will  leaves  it  open,  namely, 
that  of  taking  a  period  to  which  the  death  may  relate  other 
*than  the  testator's  lifetime.  But  though  this  consideration 
removes  Douglas  v.  Chalmer  out  of  the  way  as  regards  the 
present  purpose,  still  it  may  be  said  to  leave  it  in  conflict  with 
the  whole  of  the  decisions  where  the  testator's  life  was  the  period 
fixed  upon.  It  is  to  be  considered,  therefore,  whether  there 
be  not  peculiarities  in  that  case  by  which  it  may  be  reconciled 
with  the  others,  or  something  in  the  decision  itself  which  may 
diminish  its  value  as  an  authority. 

[After  referring  at  length  to  these  peculiarities  and  to  some 
other  cases  in  conflict  with  Douglas  v.  Cludmer,  his  Lordship 
concluded  his  judgment  by  saying :] 

I  am,  on  the  whole,  clearly  of  opinion  that  the  decree  cannot 
stand ;  that  it  gives  a  construction  to  the  will  neither  consistent 
with  the  natural  import  of  the  words,  nor  borne  out  by  any 
authority,  while  it  is  contradicted  by  all  the  decisions  upon  the 
point,  and  almost  all  the  authority  upon  questions  of  a  similar 
kind. 

The  judgment  must,  therefore,  be  reversed,  and  the  nieces 
of  the  testator  declared  to  take  an  absolute  interest  in  their 
legacies  of  2,0002.,  upon  attaining  the  age  of  twenty-one 
respectively. 


1833. 
June  10. 

JUdU  Court, 
Leach,  M.R. 

[35] 


The  ATTORNEY-GENERAL  v.  The  Bailiffs  and 
Burgesses  of  EAST   RETFORD. 

(2  Myl.  &  Keen,  35—40.) 

Where  a  corporation  follow  the  practice  of  their  predecessors  in  the 
application  of  the  profits  of  charity  estates,  and  no  wilful  breach  of  trust 
or  improper  motive  is  imputed  to  them,  the  account  will  not  be  carried 
back  beyond  the  time  when  they  had  notice  that  the  propriety  of  such 
application  was  questioned.  But  where  the  charity  estates  have  been 
alienated,  though  at  a  very  distant  period,  the  corporation  will  be  made 
to  compensate  the  present  value  of  the  lands  so  alienated. 

It  is  the  duty  of  a  corporation,  when  apprised  by  the  information  of 
the  nature  and  extent  of  the  claims  made  upon  them,  to  cause  a  diligent 
examination  to  be  made,  before  they  put  in  their  answer,  of  all  deeds, 
papers,  and  muniments  in  their  possession  or  power,  and  to  give  in  their 
answer  all  the  information  derived  from  such  examination ;  and  if  they 
pursue  an  opposite  course,  and  in  their  answer  allege  their  ignorance 
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upon  the  subject,  and  the  information  required  is  afterwards  obtained  A.-6. 

from  the  documents  scheduled  to  their  answer,  the  Court  will  infer  a  ^* 

disposition  on  the  part  of  the  corporation  to  obstruct  and  defeat  the  BaBOESSBS 

course  of  justice,  and  on  that  ground  alone  wiU  charge  them  with  the  qf  Bast 

costs  of  the  suit.  Rsttfobd. 

This  was  an  information  filed,  under  the  direction  of  the 
Commissioners  of  Charities,  for  the  purpose  of  inquiring  into 
certain  breaches  of  trust  alleged  to  have  been  committed  by  the 
corporation  of  East  Betford,  in  their  capacity  of  trustees  of  the 
free  grammar  school  of  that  town. 

At  the  hearing  of  the  cause  the  Master  was  directed  to  inquire 
and  state  what  lands  the  corporation  became  seised  of  in  trust 
for  the  charity  in  question ;  what  lands  had  been  alienated  by 
them,  and  for  what  consideration,  and  under  what  circumstances, 
and  how  the  produce  had  been  applied. 

From  the  Master's  report  it  appeared  that  the  charity  property 
consisted  principally  of  lands  which  had  formerly  belonged  to 
the  dissolved  chantries  of  Sutton,  Tuxford,  and  Annesley,  and 
which  in  the  year  1550  had  been  granted  by  letters  patent  of 
King  Edward  YI.  to  the  bailiffs  and  burgesses  of  East  Betford 
for  the  endowment  *of  a  grammar  school  in  that  town ;  and  [  '36  ] 
partly  also  of  other  lands  which  became  vested  in  the  same 
trustees  upon  the  like  trusts  by  the  benefactions  of  Sir  John 
Hercie  in  1553,  of  two  persons  of  the  names  of  Bozell  and  Homes 
in  1562,  and  of  the  Bev.  William  Houghton  in  1673. 

It  further  appeared  that  the  corporation  at  different  times  had 
alienated  parts  of  the  charity  estates;  and  in  particular  that 
in  the  years  1583,  1805,  1806,  and  1816  sales  had  been  effected 
of  portions  of  the  property,  and  the  produce  applied  towards  the 
redemption  of  the  land  tax  on  the  corporation  estates,  or  for 
the  general  purposes  of  the  corporation.  It  was  also  established 
by  an  entry  in  the  corporation  minute  book,  that  in  the  year 
1656  the  bailiffs  and  burgesses  had  authorized  a  sale  of  all  the 
lands  situate  at  Eirton,  and  theretofore  belonging  to  the  chantry 
of  Tuxford,  whereof  they  were  seised  as  trustees  for  the  use  of  the 
free  grammar  school,  for  the  purpose  of  raising  a  sum  of  money 
to  be  applied  in  rebuilding  the  church  and  steeple  of  East 
Betford,  and  that  the  sale  had  taken  place,  and  the  money, 
amounting  to  300Z.,  had  been  applied  accordingly. 
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A.-a.  The  caase  having  now  come  on  for  farther  directions,  the 

The         main  question  discussed  related  to  the  manner  in  which  the 

*of"b^"*    corporation  should  be  charged  in  taking  the  accounts,  and  to 

Bktfobd.     the  costs  of  the  suit.    A  petition  presented  by  the  master  of  the 

school  was  set  down  to  be  heard  at  the  same  time. 

Mr.  Pemberton  and  Mr.  WUliam  Riutsell,  for  the  informant. 

Mr.  Skm*ou\  for  the  schoolmaster  and  usher. 

[  37  ]  Mr.  Temple,  for  the  second  master. 

Mr.  Bickerateth  and  Mr.  Barber,  for  the  corporation. 

As  the  leading  topics  adverted  to  in  the  course  of  the  argument 
are  noticed  in  his  Honour's  judgment,  it  becomes  unnecessary 
to  state  them  separately. 

The  Master  of  the  Bolls: 

Where  the  corporators,  for  the  time  being,  have  no  knowledge 
of  the  fact,  that  the  lands  in  question  were  devised  for  charitable 
purposes,  nor  any  knowledge  of  circumstances  which  ought  to 
have  put  them  upon  inquiry  into  the  nature  of  their  title  to  the 
lands  in  question,  but  have  bond  fide  followed  the  practice  of 
their  predecessors  in  the  application  of  the  rents  and  profits, 
either  to  other  charitable  purposes  not  warranted  by  the  will 
of  the  devisor,  or  to  the  general  purposes  of  the  corporation; 
it  appears  to  me  that  in  such  case,  there  being  no  wilful  breach 
of  trust  or  improper  motive  imputable  to  the  ancient  corporators, 
it  would  be  unfit  to  compel  the  corporation  to  account  for,  and 
satisfy  out  of  their  general  corporate  property,  the  rents  and 
profits  so  applied  by  them  before  they  had  notice  that  the 
propriety  of  such  application  was  questioned.  In  the  present 
case,  the  corporation  had  not  this  notice,  until  it  was  given 
to  them  by  the  report  of  the  Charity  Commissioners.  To  carry 
back  the  account  from  the  commencement  of  the  misapplication 
in  such  cases  would  prove  the  ruin  of  half  the  corporations  in 
the  kingdom,  and  is  not  necessary  for  the  purpose  of  giving 
effect,  in  future,  to  the  intention  of  the  donor. 
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It  is  argued  that  inasmnch  as  an  item  regalarly  appeared        A.-a. 
in  their  annual  accounts,  of  payments  made  to  a  schoolmaster        thb 
and  usher,  and  they  were  therefore  fully  *aware  of  the  existence    ^^^  g^,^ 
of  a  school,  this  was  a  circumstance  which  ought  to  have  put     Rbtfobd. 
them  upon  inquiry  into  the  origin  of  this  payment.    If  an       ^  *^  -^ 
individual  makes  an  annual  payment  for  a  particular  purpose 
out  of  the  profits  of  his  estate,  it  is  reasonably  to  be  presumed, 
from  the  strong  interest  which  he  has  to  resist  an  unfounded 
demand,  that  he  has  inquired  into  the  origin  of  the  claim,  and 
he  is  therefore  fixed  with  implied  notice  of  all  the  circumstances 
which  attend  it.    But  the  same  presumption  does  not  apply 
to  corporators,  because,  having  no  immediate  personal  interest 
in  the  application  of  the  profits  of  the  corporate  property,  they 
may,  without  the  imputation  of  culpable  negligence,  adopt  and 
follow  the  practice  of  their  predecessors   in  this  respect.     I 
cannot,  therefore,  hold  that  the  fact  of  the  existence  of  the  school, 
and  the  payment  to  the  schoolmasters,  does  fix  the  corporation 
with  implied  notice  of  the  several  grants  and  devises  made  in 
favour  of  the  school. 

In  the  year  1656,  this  corporation  alienated  some  part  of  the 
property  devised  to  them  for  charitable  purposes,  for  money 
which  they  applied  to  their  own  use ;  and  it  cannot  be  denied 
that  this  transaction,  at  the  time,  was  a  wilful  breach  of  trust. 
In  the  years  1805  and  1806,  they  alienated  other  smaU  parts 
of  the  property  devised  to  them  for  charitable  purposes,  in 
ignorance  of  the  fact  that  it  was  so  devised  to  them. 

For  all  these  alienations  they  must  make  compensation  out 
of  the  general  corporate  property ;  for  this  is  necessary  in  order 
to  give  effect  in  future  to  the  intention  of  the  donor :  and  there 
must  be  a  reference  to  the  Master  to  inquire  what  is  the  present 
value  of  the  charity  funds  so  alienated  in  1656;  and  if  the 
Master  shall  find  that  any  substantial  improvements  have  since 
*the  alienation  been  made  upon  those  lands,  let  him  state  the  [  *39  ] 
nature  of  those  improvements,  and  any  special  circumstances 
relating  to  them.  With  respect  to  the  alienations  made  in 
the  years  1805  and  1806,  the  Attorney-General  being  willing 
to  accept  the  sums  produced  upon  such  alienations,  with 
interest  at   5  per  cent,  from  the  time  when  the  sums  were 


129  1838,     CH.     2  MYL.  &  K.  89—40.  [jr.r. 

A.-G.        respectively  received,  let  the  corporation  account  for  the  same 

Thb  accordingly. 
^oF  E^i^**  In  stating  that  the  corporators  are  to  be  answerable  out  of 
Bktfobd.  their  general  property,  I  mean  out  of  such  property  as  was  not 
granted  to  them  upon  any  special  trust.  The  charities  cannot 
be  permitted  to  receive  compensation  for  the  breaches  of  trust 
committed  with  respect  to  their  estates  out  of  property  devoted 
by  the  donors  to  other  special  purposes.  It  must,  therefore, 
be  referred  to  the  Master,  to  inquire  what  real  and  personal 
property  the  corporation  were  possessed  of  or  entitled  to,  at  the 
time  of  filing  the  information,  and  are  now  possessed  of  or 
entitled  to,  which  was  not  granted  or  devised  to  the  corporation 
upon  any  special  trust ;  with  liberty  to  state  any  special  circum- 
stances respecting  such  property,  at  the  request  of  either  party. 
And  if  the  Master  shall  find  that  the  corporation  have  alienated 
any  real  or  personal  property  between  the  time  of  filing  the 
information  and  the  time  of  his  inquiry,  let  him  state  all  the 
circumstances  respecting  such  alienation.  This  inquiry  I  direct 
in  consequence  of  the  suggestion  at  the  Bar,  that  there  is 
reason  to  suspect  that  an  attempt  has  been  made  to  defeat 
the  object  of  this  information  (i). 

With  regard  to  the  costs  of  the  suit,  it  is  to  be  observed,  that 
the  corporation  in  their  answer  state  their  utter  ignorance  of  the 
charity  property,  and  of  the  trusts  which  attended  upon  it,  and 

[  '10  ]  leave  the  Attorney -General  *to  make  out  the  allegations  of  the 
information  as  he  may  be  able.  They  are  required  to  set  forth 
a  schedule  of  all  their  deeds,  papers,  and  muniments,  and  such 
schedule  they  have  accordingly  set  forth ;  and  it  is  from  the 
deeds,  papers,  and  muniments,  set  forth  in  the  schedule,  that 
all  the  knowledge  possessed  by  the  informant  with  respect  to 
this  charity  property  has  been  obtained.  As  the  corporation 
were  fully  apprised,  by  the  information,  of  the  nature  and  extent 

(1)  This  inquiry  was  inconsistent  399);   and  this  part  of  the  decree 

with  the  views  expressed  by  Lord  was  accordingly  reversed  by  Lord 

Eldok,  L.C.  in  a  similar  case,  A.-O.  Bbgugham,    L.C.     on    appeal,    as 

V.  Corporation  of  Exeter,  26 'R.'R,  9(2  reported  in  3  My.  &  Or.  484.     No 

Buss.  55),  and  by  Lord  Lyndhubst,  further  report  of  that  appeal  appears 

L.C.  on  the  rehearing  of  the  same  to  be  necessary. — 0.  A.  S. 
case,  26  B.  B.  11,  12  (3  Buss.  398, 
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of  the  claims  made  upon  them,  it  was  their  bounden  duty,  before 
they  put  in  their  answer,  to  have  caused  every  deed,  paper,  and 
muniment  in  their  possession  or  power  to  be  diligently  examined, 
and  to  have  given  in  their  answer  all  the  information  which 
resulted  from  such  examination.  The  very  opposite  course 
pursued  by  them  in  that  respect  manifests  a  disposition  to 
obstruct  and  resist  the  course  of  justice,  which  alone,  without 
reference  to  other  parts  of  their  conduct  in  the  cause  which  are 
suggested  to  have  been  vexatious,  would  make  it  the  duty  of  the 
Court  to  charge  them  with  all  the  costs  of  the  suit;  and  not 
only  the  costs  of  the  Attomey-Oeneraly  but  the  costs  also  of  the 
schoolmaster  and  the  usher,  who  are  made  parties  defendants. 
The  claim  of  these  last-named  defendants  upon  the  income  of 
the  charity  cannot  well  be  considered  until  the  extent  of  the 
charity  property  has  been  ascertained  by  the  Master's  report: 
let  the  petition  of  the  schoolmaster  in  that  respect  stand  over, 
and  reserve  the  consideration  of  all  further  directions  until  that 
report  has  been  made. 


A.-G. 

t?. 

The 

Burgesses 

OF  East 

Rbtfobd. 


WAUGH  V.  WATJGH(l). 

(2  Myl.  &  Keen,  41—45.) 

A  testator  gave  5,000/.  stock  in  the  event  of  the  death  of  his  nephew 
J.  W.  without  leaying  issue,  to  be  equally  divided  among  aU  the  brothers 
and  sisters  of  J.  W.  who  should  be  living  at  the  time  of  his  death,  and 
the  children  then  living  of  any  of  his  brothers  and  sisters  who  should 
have  previously  departed  this  life,  but  so  that  the  children  of  such 
deceased  brother  and  sister  should  take  only  the  share  which  their 
parent  would  have  taken  if  living.  He  also  gave  3,000/.  stock  to  the 
child  of  a  deceased  brother  of  J.  W. : 

Held,  that  the  last-mentioned  child  took  no  share  of  the  5,000/. 

A  PABT  of  the  will  of  John  Neill  was  in  the  following  words : 
''I  further  give  and  bequeath  unto  my  said  executors  5,000Z. 
8  per  cent.  Consolidated  Bank  Annuities  as  a  general,  and  not 
as  a  specific  legacy,  upon  the  trusts  following ;  that  is  to  say, 
upon  trust  to  pay  to  my  nephew  John  Waugh,  or  to  his  assigns, 

(1)  Many  later  cases  on  gifts  of  referred  to  in  In  re  Muather  (1890) 

this  description  are  collected  by  Vice-  43  Ch.  Div.  569,  59  L.  J.  Ch.  296; 

(Tianoellor  Haix  in  In  re  Woolrichy  In  re  Wood,  '94,  3  Ch.  381,  63  L.  J.  Ch. 

deceased  (1879)  11  Ch.  D.  663.    Sub-  790,  71  L.  T.  413,  C.  A.— O.  A.  S. 
sequent  cases  on  the  same  point  are 

B.R. — ^VOL.  XXXIX.  9 
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WAaoH  the  dividends  arising  therefrom  during  his  life,  and,  after  his 
Wauoh.  decease,  to  hold  the  principal  in  trust  for  all  his  children  who 
shall  survive  him,  and  the  issue  then  living  of  any  of  his  children 
who  shall  have  departed  this  life  before  him,  leaving  issue,  equally 
to  be  divided  among  them,  share  and  share  alike  ;  but  so  that  the 
issue  of  any  deceased  child  shall  take  only  the  share  which  such 
child  would  have  taken  if  living,  to  be  divided  equally  among 
such  issue;  and  in  case  there  shall  be  no  child  of  the  said 
John  Waugh,  nor  any  issue  of  a  deceased  child,  living  at  the  time 
of  the  decease  of  the  said  John  Waugh,  then  I  direct  my  said 
executors  to  hold  the  said  principal  stock  in  trust  for  all  the 
brothers  and  sisters  of  my  said  nephew  John  Waugh  who  shall 
be  living  at  the  time  of  his  death,  and  the  children  then  living  of 
any  of  his  brothers  and  sisters  who  shall  have  previously  departed 
this  life,  equally  to  be  divided  amongst  such  brothers  and  sisters 
and  children ;  but  so  nevertheless  that  the  children  of  such 
deceased  brother  and  sister  shall  take  only  the  share  which  their 
parent  would  have  taken,  if  living,  which  shall  be  equally  divided 
among  such  children." 

In  a  subsequent  part  of  his  will  the  testator  gave  a  legacy  of 

[  *42  ]       3,000i.  stock  to  the  plaintiff  Eleanor  Waugh  *and  her  children, 

describing  Eleanor  Waugh  as  the  daughter  of  his  late  nephew 

Alexander  Waugh,  who  was  a  brother  of  the  testator's  nephew 

John  Waugh. 

The  testator's  nephew  John  Waugh  died  without  leaving  any 
child  or  any  issue  of  a  deceased  child;  and  a  question  in  the 
cause  was,  whether  the  above-mentioned  Eleanor  Waugh,  who 
was  living  at  the  death  of  John  Waugh,  was  entitled  to  share  in 
the  6,000Z.  stock  as  a  child  of  a  brother  of  John  Waugh,  who  had 
previously  departed  this  life. 

Mr.  Pemherton  for  the  plaintiff: 

There  is  here  a  substantive  gift,  in  the  event  which  has 
happened,  to  two  classes  of  persons  :  namely,  brothers  and  sisters 
of  John  Waugh  living  at  his  death,  and  children  living  at  the 
death  of  John  Waugh  of  any  of  his  brothers  and  sisters  who 
should  have  previously  departed  this  life.  The  plaintiff  indis- 
putably comes  within  the  latter  class ;  and,  if  she  is  not  entitled  to 
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any  benefit  under  this  bequest,  she  can  only  be  excluded  by  the      wauoh 
effect  of  the  subsequent  words,  which  limit  the  shares  of  children      wauoh. 
of  deceased  brothers  and  sisters  to  such  as  their  parents  would 
have  taken  if  living.     There  is  nothing  in  those  words  which 
necessarily  cuts  down  the  generality  of  the  previous  description 
of  the  class  intended  to  take,  so  as  to  exclude  the  daughter  of  a 
brother  of  John  Waugh,  who  died  before  the  date  of  the  will.    *    * 
The  language  of  this  will  does  not  necessarily  confine  the  gift  to        [  ^^  ] 
such  issue  only  as  represented  parents  capable  of  taking  in  the 
character  of  original  legatees ;  a  circumstance  which  compelled 
the  C!ourt  in  Christopheraon  v.  Naylor  (i)  to  hold  the  gift  to  the 
issue  to  be  substitutionary. 

3/r.  Bickersteth  and  Mr.  Rogers,  contra  [cited  Butter  v. 
Ommaney  (2).]  There  is  the  less  ground  in  the  present  case  for 
supposing  that  the  testator  intended  to  include  Eleanor  Waugh 
among  the  children  of  deceased  brothers  and  sisters  of  John 
*Waugh,  because  he  gives  her  a  large  specific  legacy,  describing  [  •45  ] 
her  as  the  daughter  of  his  late  nephew  Alexander. 

3/r.  Pemberton,  in  reply. 

The  Master  of  the  Eolls  : 

It  is  plain  that  the  words  used  in  the  first  part  of  the  bequest 
would  comprise  Eleanor  Waugh,  for  she  was  the  child  of 
Alexander  Waugh,  a  brother  of  John,  who  had  died  before  John; 
but  by  the  subsequent  part  of  the  gift  it  is  expressed,  that  the 
children  of  a  deceased  brother  of  John  are  to  take  only  the  share 
which  their  parent  would  have  taken  if  living ;  by  which  is  to  be 
understood,  would  have  taken  under  that  bequest  if  living ;  and 
the  parent  of  Eleanor,  being  dead  at  the  time  of  making  the  will, 
could  have  taken  nothing  under  that  bequest,  and  therefore 
Eleanor  will  not  share  in  the  5,0002.  This  construction  would 
be  fortified,  if  it  required  such  aid,  by  the  special  provision  which 
the  testator  subsequently  makes  in  his  will  for  Eleanor  as  a  child 
of  a  deceased  brother  of  John. 

(1)  15  E.  E.  120  (1  Mer.  320).  (2)  28  E.  E.  6  (4  Euss.  73). 

9—2 
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1833.  ST0EE8  V.  BENBOW. 

July  1,  8. 
—-  (2  Myl.  &  Keen,  46--48 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  201.) 

h^'  ^R  ^  legacy  of  500/.  a-pieoe  **  to  each  child  that  may  be  bom  to  either 

'    ■   *  of  the  children  of  either  of  my  brothers,  lawfully  begotten,  to  be  paid  to 

'-       -'  each  of  them  on  his  or  her  attcLining  the  age  of  twenty-one  years,  without 

benefit  of  surviTorship,"  does  not  include  a  child  bom  after  the  testator's 
death. 

A  CODICIL  to  the  will  of  William  Townsend  contained  a  bequest 
in  the  following  words  :  "  Item,  I  direct  my  executors  to  pay,  by 
and  out  of  my  personal  estate  exclusively,  the  sum  of  500i.  a-piece 
to  each  child  that  may  be  born  to  either  of  the  children  of  either 
of  my  brothers,  lawfully  begotten,  to  be  paid  to  each  of  them  on 
his  or  her  attaining  the  age  of  twenty-one  years,  without  benefit 
of  survivorship." 

The  question  was,  whether  the  plaintiff,  William  Townsend 
Storrs,  who  was  a  grand-child  of  one  of  the  testator's  brothers, 
and  who  was  bom  after  the  testator's  death,  was  entitled  to  a 
legacy  of  5002.,  under  this  bequest. 

Mr.  Bickersteth  and  Mr.  Parker^  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Chmg,  contra  : 

*  *  The  question  is,  how  far  the  words  of  futurity  "  may  be 
born,"  can  be  extended — whether  they  can  be  applied  to  all  the 
children  of  the  testator's  nephews  and  nieces,  who  might  be  bom 
at  any  time  after  the  testator's  decease ;  or  whether  the  gift  is  ta 
be  confined  to  such  children  only  as  might  be  born  between  the 
[  47  ]  date  of  the  will  and  the  death  of  the  testator.  *  *  Sprackling 
V.  Ranier  (i)  is  a  case  very  nearly  resembling  the  present.  There 
the  testator  gave,  in  a  certain  event,  a  legacy  to  the  sons  and 
daughters  of  his  daughter,  lawfully  begotten,  or  to  be  begotten, 
and  it  was  held  that  the  words  to  be  begotten,  could  not  be 
construed  so  as  to  include  a  child  bom  after  the  death  of  the 
testator.  [They  also  cited  Ringroae  v.  Bramham  (2),  and  other 
cases.] 

Mr.  Bickersteth  in  reply.     *     ♦     * 

(1)  1  Dick.  344.  (2)  2  B.  R.  84  (2  Cox,  384). 
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Thb  Mastbb  of  the  Bolls  : 

This  is  an  immediate  gift  at  the  death  of  the  testator,  and  is 
confined  to  the  children  then  living.  The  words  "  may  be  bom, 
provided  for  the  birth  of  children  between  the  making  of  the  will 
and  the  death.  The  cases  of  Sprackling  v.  Ranier  and  Ringrose  v. 
Bramham  are  direct  authorities  to  this  point.  To  give  a  different 
meaning  to  the  words  ''may  be  born,"  would  impute  to  the 
testator  the  inconvenient  and  improbable  intention  that  his 
residuary  personal  estate  should  not  be  distributed  until  after 
the  deaths  of  all  the  children  of  either  of  his  brothers. 


stobhb 
Ben  BOW. 


»         July  8. 


[48] 


WARREN  V.  DAVIES. 

(2  Myl.  &  Keen,  49^51 ;  8.  C.  2  L.  J.  (N.  S.)  Ch.  203)  (1). 

A  testator  in  the  first  place  directs  the  payment  of  his  debts  and 
legacies  by  his  executors  after  named.  He  afterwards  devises  a  real 
estate  to  his  son  T.  D.  in  fee ;  and  in  a  subsequent  part  of  his  will  names 
T.  D.  and  another  person  his  executors,  who  both  prove  the  will.  The 
estate  devised  to  T.  D.,  not  being  a  devise  to  the  executors  after  named, 
is  not  charged  with  debts  and  legacies. 

Richard  Davies  began  his  will  in  the  following  words  :  "  First, 
I  will  and  direct  that  all  my  just  debts,  legacies,  funeral  expenses, 
and  testamentary  charges,  shall  be  paid  by  my  executors  herein- 
after named."  He  then  gave  his  real  estates  in  the  parishes  of 
Whittington  and  St.  Martin's,  and  also  all  his  money,  farming 
stock,  household  furniture,  and  effects,  to  his  wife  for  life,  and 
after  her  decease  he  directed  the  whole  of  his  property  on  Ifton 
Rhynn  to  be  sold  as  his  executors  thereinafter  named  should 
direct,  and  he  devised  certain  of  his  messuages  and  lands  in 
Whittington  aforesaid,  to  his  son  Thomas  Davies  in  fee.  After 
making  divers  pecuniary  bequests  to  his  other  children,  the 
testator  gave  the  residue  of  his  estate  and  effects,  both  real  and 
personal,  to  his  said  son  Thomas  Davies. 

The  executors  named  in  the  will  were  the  testator's  son 
Thomas  Davies,  and  Boger  Ward  Davies,  both  of  whom  proved 
the  will. 

John  Davies  was  the  eldest  son  and  heir-at-law  of  the  testator. 

(1)  Explained  by  Fry,  J.  In  re  Bailey  (1879)  12  Ch.  D.  268. 
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Wabbkk     Both  the  executors  attested  the  execution  of  the  will,  and  the 

Mm 

davibs.  devise  of  the  real  estate  to  Thomas  Davies  being  therefore  void 
under  the  25  Geo.  II.  c.  6,  and  the  estate  having  descended  on 
John  Davies  the  heir-at-law,  the  question  in  the  cause  was, 
whether  the  estate,  which  the  will  purported  to  devise  to  Thomas 
Davies,  was  or  was  not  charged  with  the  payment  of  debts  and 
legacies,  by  the  effect  of  the  first  words  of  the  will. 

[  50  ]  Mr.  Bickersteth  and  Mr.  G.  Richards,  for  the  legatees,  con- 

tended that  the  introductory  passage  in  the  will,  *  *  coupled 
with  the  appointment  of  Thomas  Davies  as  an  executor,  in  effect 
amounted  to  a  charge  of  those  debts  and  legacies  upon  all  the 
property  which  was  devised  to  Thomas  Davies  by  any  subsequent 
-pB^rtotthewill:  Cliffordv.Leww{i)fHenvelly.Whitaker (2).  *  *  * 

Mr.  Pemberton  and  Mr.  Pegge,  contra ,  for  the  heir-at-law, 
submitted,  that  even  if  the  devise  had  been  effectual,  a  charge 
which  was  imposed  upon  the  property  given  to  the  individuals 
who  should  fill  the  joint  ofSce  of  executors,  could  not  extend  to 
a  devise  made  to  Thomas  Davies  alone  in  his  private  capacity,  so 
that  Henvell  v.  Whitaker  had  no  application.     *     ♦     * 

Mr.  J.  J.  Jervis,  for  the  executors. 
[  61  ]  Mr.  Bickersteth,  in  reply. 

July  8.       The  Master  of  the  Bolls  : 

Where  a  testator  directs  his  debts  and  legacies  to  be  paid  by 
his  executors  after  named,  all  property  given  to  the  persons,  who 
are  named  executors  jointly,  will  be  charged  with  the  payment  of 
debts  and  legacies. 

The  devised  estate  in  question  is  not  given  to  the  executors 
jointly ;  it  is  specially  devised  to  Thomas  Davies,  who  happens 
to  be  one  of  the  executors,  but  it  is  not  for  that  reason  to  be  con- 
sidered as  given  to  the  executors,  and  charged  with  the  payment 
of  debts  and  legacies  within  the  intention  of  the  testator. 

(1)  22  B.  B.  228  (6  Madd.  33).  (2)  27  B.  B.  88  (3  Buss.  343). 
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PBOUDLEY  V.   FIELDER  (1).  ^^' 

(2  Myl.  &  Keen,  57^58.)  

It  was  Btipulated  in  marriage  articles,  that  monies  in  the  funds,  the    t  « .  „„  ^  »' 
property  of  the  intended  wife,  should  be  for  her  sole  and  separate  use,  r  rt  i  * 

to  all  intents  and  purposes,  as  if  she  were  sole  and  immarried :  Held,  *- 

upon  the  death  of  the  wife  without  issue  and  without  having  made  any 
appointment  of  the  property,  that  the  husband  was  entitled  to  it  as  her 
administrator,  and  not  her  next  of  kin. 

In  contemplation  of  a  marriage  between  Mr.  Philip  Holman 
Leader  and  Mrs.  Lydia  Dawson,  articles  of  agreement  were 
entered  into  between  them,  and  signed  by  both  parties.  After 
stating  that  Mr.  Leader  was  seised  of  a  certain  freehold  estate 
therein  described,  situate  at  New  Brentford,  and  that  Mrs.  Dawson 
was  possessed  of  certain  copyholdsof  inheritance  therein  described, 
situate  at  Isleworth  and  Old  Brentford,  and  that  Mrs.  Dawson 
was  also  possessed  of  monies  on  securities,  and  of  monies  in 
the  Government  Funds,  the  articles  continued  as  follows :  "  A 
marriage  is  intended  to  be  had  between  Mr.  Leader  and  Mrs. 
Dawson ;  and  it  is  agreed  that  Mrs.  Dawson  shall,  on  such 
marriage  taking  place,  surrender  the  said  copyholds  to  the  said 
Mr.  Leader  in  fee,  and  that  all  other  the  estate  and  effects  of  the 
said  Mrs.  Dawson  shall,  upon  the  said  marriage  taking  place,  be 
and  become  the  property  of  the  said  Mr.  Leader,  except  the 
monies  in  the  funds.  And  it  is  agreed  that  the  said  monies  in 
the  funds  shall  be  for  the  sole  and  separate  use  of  the  said 
Mrs.  Dawson,  to  all  intents  and  purposes,  as  if  she  were  sole  and 
unmarried  ;  and  that  the  said  monies  shall  be  conveyed  or  trans- 
ferred to  trustees,  and  a  proper  settlement  executed,  so  as  fully 
to  carry  into  effect  the  intention  of  the  parties ;  and  in  case  of 
the  said  marriage  taking  effect,  and  the  said  Lydia  Dawson  sur- 
viving the  said  Philip  Holman  Leader,  she  the  said  Lydia  Dawson 
shall  hold  and  enjoy  the  rents  and  profits  of  the  freehold  estate 
of  the  said  Philip  Holman  Leader  for  her  life." 

The  marriage  took  effect,  but  no  settlement  wa§  ever  execute(\        [  68  ] 
The  wife   died  in  the  husband's  lifetime   without  issue,  and 

(1)  The  Married  Women'sProperty  L.  T.  429;  Surman  v.  Wharton,  '91, 

Acts  do  not  alter  the  law  upon  this  1  Q.  B.  491,  60  L.  J.  Q.  B.  233,  64 

point:  In  re  LamherVB  Estate  (1888)  L.  T.  866.— 0.  A.  S. 
39  Ch.  D.  626,  57  L.  J.  Ch.  927,  59 
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Pboudlet 

V, 

Fielder. 


without  having  made  any  appointment  of  her  separate  property  ; 
and  the  husband  took  out  administration  to  her  estate.  The 
husband  having  subsequently  died,  the  bill  was  filed  by  the  next 
of  kin  of  the  wife  against  the  executors  of  the  husband's  will, 
and  against  certain  of  his  legatees  ;  and  it  prayed  a  declaration 
that,  upon  the  true  construction  of  the  articles,  the  plaintiffs 
were  entitled  to  the  wife's  property  in  the  funds,  as  if  she  had 
not  been  married. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  plaintiffs. 

Mr.  Bickersteth,  Mr.  Kenyon  Parker,  and  Mr.  H.  J.  Perry, 
for  the  defendants. 

The  Master  of  the  Bolls  : 

These  monies  were  to  be  for  the  sole  and  separate  use  of 
Mrs.  Leader,  as  if  she  were  sole  and  unmarried.  This  expression 
has  no  reference  to  the  devolution  of  the  property  after  her  death. 
She  is  to  retain  the  same  absolute  enjoyment  of  the  monies,  and 
is  to  have  the  same  power  of  disposition  over  them,  as  if  she 
were  sole  and  unmarried  ;  but  there  is  not  one  word  here  to  vest 
the  property  after  her  death  in  her  next  of  kin,  or  to  defeat  the 
right  which  her  surviving  husband  is  entitled  to  acquire  as  her 
administrator. 


1888. 

July  27. 
Aug.  5. 


RolU  Court. 
Leach,  M.R. 

[69] 


HORDE   V.  The   EARL   of   SUFFOLK  (1). 

(2  Myl.  &  Keen,  59—63.) 

Where  annual  sums  were  bequeathed  to  jjersons,  to  be  distributed  in 
charity,  at  the  discretion  of  the  legatees,  either  to  private  individuals  or 
public  institutions,  the  Court  declared  that  the  legacies  did  not  fail,  but 
that  a  scheme  was  unnecessary ;  leaving  any  of  the  parties  at  liberty  to 
apply,  as  there  might  be  occasion. 

The  will  of  Ann  Southern,  after  bequeathing  her  worldly  pro- 
perty of  every  kind  and  description  to  the  Rev.  George  Bissett 
(whom  she  appointed  her  sole  executor),  in  trust  for  the  purposes 
thereinafter  mentioned,  directed  her  executor  to  pay  certain 
pecuniary  legacies,  and,  among  others,  one  of  1002.  to  Caroline 
Anne  Horde,  and  then  proceeded  as  follows  :  *'  In  the  next  place 

(1)  Lea  V.  Cooke  (1887)  34  Ch.  D.  528,  56  L.  J.  Ch.  671,  56  L.  T.  482. 
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I  desire  that,  out  of  the  residue  of  my  property,  my  said  executor  Hobdb 
will  pay,  or  cause  to  be  paid,  to  the  aforesaid  Caroline  Anne  Horde,  the  Babl  of 
over  and  above  her  said  legacy,  the  sum  of  180/.  annually  during  Suffolk. 
the  term  of  her  natural  life,  to  be  by  her  distributed  in  charity 
according  to  her  own  discretion  and  judgment,  either  to  private 
individuals  or  public  institutions,  in  such  sum  or  sums,  way  and 
manner,  as  she  shall  from  time  to  time  choose,  without  limitation 
or  control  from  any  person  whomsoever.  Next  I  desire  that  my 
said  executor  will  pay,  or  cause  to  be  paid,  to  Amelia  Wrenford, 
now  living  at  Stow  in  Gloucestershire,  the  sum  of  20L  annually 
for  the  term  of  her  natural  life,  for  her  own  use  and  benefit.  All 
the  remainder  of  my  property  now  vested,  or  hereafter  to  be 
vested  in  the  public  funds  (and  it  is  my  will  that  all  the  money 
I  may  possess  should  be  so  vested  in  the  public  funds),  I  desire 
that  my  said  executor  will  pay  or  transfer,  or  cause  to  be  paid  or 
transferred,  unto  the  Bight  Honourable  Ladies  Elizabeth  Howard, 
Julia  Catharine  Howard,  and  Jane  Elizabeth  Howard,  the  three 
eldest  daughters  of  the  Bight  Honourable  Thomas  Earl  of  Suffolk 
and  Berkshire,  to  be  by  them  the  said  ladies,  and  the  survivors 
and  survivor  of  them,  and  the  executors,  administrators,  *and  [  '^o  ] 
assigns  of  such  survivor,  and  his,  her,  or  their  personal  repre- 
sentative or  representatives,  for  ever  continued  at  interest ;  and 
the  dividends,  interest,  and  proceeds  thereof  from  time  to  time 
arising,  given  away  in  charity  either  to  individual  persons  or  to 
public  institutions,  in  such  sums,  way  and  manner  as,  according 
to  their  own  discretion  and  judgment,  they  shall  think  fit,  with- 
out the  interference  or  control  of  or  from  any  person  whatever. 
Further  it  is  my  will,  that  if  the  aforesaid  Amelia  Wrenford  shall 
die  before  the  said  Caroline  Anne  Horde,  then  and  in  that  case 
her  annuity  of  20/.  a  year  shall  be  paid  to  the  said  Caroline  Anne 
Horde  during  the  term  of  her  natural  life,  to  be  applied  by  her 
to  charitable  purposes,  as  her  other  annuity  of  180/.  I  desire 
also,  that  whenever  the  said  Caroline  Anne  Horde  shall  depart 
this  life,  my  said  executor  the  Bev.  George  Bissett  shall  pay  or 
transfer,  or  cause  to  be  paid  or  transferred,  the  said  annuity  of 
180/.,  and  so  likewise  the  said  annuity  of  20/.  a  year  given  to  the 
said  Amelia  Wrenford,  when  the  same  shall  drop  in  by  her  death, 
in  case  she  shall  survive  the  said  Caroline  Anne  Horde,  to  the 
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HoBDE  aforesaid  Ladies  Elizabeth  Howard,  Julia  Catharine  Howard,  and 
Thb  B^abl  op  Jane  Elizabeth  Howard,  or  to  the  survivors  or  survivor  of  them, 
SUFFOLK.  ^^^  ^jjg  executors,  administrators,  and  assigns  of  such  survivor, 
and  his,  her,  or  their  personal  representative  or  representatives 
for  ever  to  be  given  away  in  charity  in  the  same  manner,  according 
to  their  discretion,  as  the  rest  of  the  money  which  I  have  directed 
my  aforesaid  executor  and  trustee  to  pay  or  transfer  to  them,  and 
the  dividends,  interest,  and  profits  thereof;  so  that  it  is  my 
intention,  that  after  the  deaths  of  the  said  Caroline  Anne  Horde 
and  Amelia  Wrenford,  and  after  payment  of  the  legacies  afore- 
said, and  my  just  debts,  funeral  charges,  and  testamentary  and 
trustees'  expenses,  the  whole  residue  of  my  property,  whatever 
[  '^1  ]  it  may  be  or  consist  *of ,  shall  be  paid  or  transferred  to  the  said 
Ladies  Elizabeth  Howard,  Julia  Catharine  Howard,  and  Jane 
Elizabeth  Howard,  their  executors,  administrators,  or  assigns, 
for  the  charitable  purposes  hereinbefore  described." 

The  Bev.  George  Bissett  having  died  in  the  testatrix's  lifetime, 
the  testatrix  by  a  codicil  substituted  the  Earl  of  Suffolk  as  her 
•  executor.  Amelia  Wrenford  died  shortly  after  the  death  of  the 
testatrix,  and  the  bill  was  filed  by  Caroline  Anne  Horde,  and  the 
Ladies  Howard  against  the  Earl  of  Suffolk,  for  the  purpose  of 
having  the  annuities  of  160L  and  20Z.,  and  the  residue  of  the 
testatrix's  personal  estate,  applied  in  the  manner  directed  by 
the  will. 

The  Master  having  found  that  the  testatrix  died  without  leaving 
any  next  of  kin,  the  Attorney-General  claimed  for  the  Crown  on 
the  ground  of  a  failure  of  the  charitable  bequest ;  and  the  ques- 
tion was,  whether  that  bequest  was,  in  any  and  what  manner,  to 
be  executed  by  the  Court. 

Mr.  Bicker  steth  and  Mr.  Whit  marshy  for  the  plaintiffs  [cited 
Waldo   V.    Caley  (l),  Ommanney  v.  Butcher  (2),   Morice   v.    The 
[  62  ]        Bislwp  of  Durham  (3).]      There  is,  therefore,  a  good  disposition 
of  the  property  of  the  testatrix  for  charitable  purposes. 

Mr,  Wray,  for  the  Crown.     *     *     * 

(1)  10  R.  R.  165  (16  Ves.  206).  (3)  7  B.  R.  232  (10  Ves.  522). 

(2)  24  B.  R.  42  (T.  &  R.  260). 
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Mr.  Bickersteth,  in  reply. 

Thb  Master  of  the  Bolls  : 

This  case  appears  to  me  not  distinguishable  from  Waldo  v. 
Caley  (i).  In  that  case  Sir  William  Grant,  considering  that  the 
widow  had  an  absolute  discretion  as  to  the  disposition  of  the 
fmid,  made  a  declaration  accordingly;  and  thinking  a  scheme 
unnecessary,  he  directed  that  any  of  the  parties  should  be  at 
liberty  to  apply  as  there  might  be  occasion.  This  case  was  after- 
wards appealed  to  Lord  Eldon,  and  application  was  made  to  him 
to  stay  any  distribution  of  the  fund  until  the  appeal  should  be 
determined.  This  application  was  refused,  and  the  appeal  was 
afterwards  abandoned.  I  shall  follow  a  precedent  so  entirely  in 
point,  and  declaring  that  the  distribution  of  the  several  charitable 
bequests  under  the  will  is  left  to  the  absolute  discretion  of  the 
several  legatees,  I  decline  directing  any  scheme,  leaving  to  any 
party  liberty  to  apply  as  there  may  be  occasion. 


Horde 

r. 

Thb  Earl  of 

Suffolk. 

[63] 

Aug.  5. 


GITTINGS  V.   M^DERMOTT  (2). 

(2  Myl.  &  Keen,  69—81 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  212.) 

A  testator  gave  to  the  children  of  his  sister,  the  late  E.  W.,  whose 
names  he  enumerated,  '*or  to  their  heirs,"  certain  legacies.  Three  of 
the  children  died  in  the  lifetime  of  the  testator :  Held,  that  the  legacies 
to  these  children  did  not  lapse,  but  that  their  next  of  kin  took  by 
substitution  at  the  death  of  the  testator. 

The  same  testator  gave  aU  the  residue  of  his  property  **  in  equal  shares 
to  each  of  his  sisters,  M.  S.  and  S.  G.,  and  upon  their  deaths  respectively 
to  their  heirs."  Both  sisters  died  in  the  lifetime  of  the  testator :  Held, 
that  the  next  of  kin  of  M.  S.  and  of  S.  Gr.,  living  at  the  death  of  the 
testator,  were  entitled  by  substitution  to  the  gift  of  the  residue. 

The  will  of  Charles  Stone  contained  the  following  bequest : 
*'  I  give  and  bequeath  to  the  children  of  my  sister  the  late 
Elizabeth  Wall,  or  to  their  heirs,  the  following  sums,  vested  in 
the  Navy  4  per  cent,  public  funds ;  that  is  to  say,  to  Lavender 
WaU  lOOZ. ;  Edward  Wall  2001. ;  William  Wall  2001. ;  Sarah 
Thomby  her  eldest  daughter  200^. ;  Charlotte  Brown  her  youngest 
daughter  200Z. ;  Edward  Wall  her  grandson  1001. ;  amounting  in 

(1)  10  B,  B.  165  (16  Ves.  206).  Ch.  D.  212,  54  L.  J.  Ch.  48,  49  L.  T. 

(2)  Keafj    v.    Boulton    (1883)    25      631. 


1833. 
July  29. 


Ilollg  Court, 
Leach,  M.R. 

On  Appeal.  * 
1834. 
Afay  22. 

Lord 

Bbouoham, 

L.C. 

[69] 
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GiTTiNGs  the  whole  to  1,00(M.  stock."  The  testator,  after  giving  various 
M'Dermott.  other  specific  and  pecuniary  legacies,  disposed  of  the  residue  of 
his  property  as  follows  :  "All  the  remainder  of  my  property  of 
whatever  description  in  the  public  funds,  arrears  of  pay,  half- 
pay,  and  allowances,  and  whatsoever  effects  I  may  die  possessed 
of,  after  payment  of  all  bequests  and  debts,  I  give  and  bequeath 
in  equal  shares  to  each  of  my  dear  sisters,  viz.  to  my  very  dear 
sister  Mary  Stewart  one  half,  and  to  my  sister  Sarah  Gittings 
the  other  half  of  the  said  property,  and  upon  their  deaths 
respectively  to  their  heirs." 

Mary  Stewart  and  Sarah  Gittings,  the  testator's  sisters,  and 
three  of  the  legatees  of  the  1,0002.  stock,  died  in  the  lifetime  of 
the  testator.  The  bill  was  filed  by  Charles  Gittings,  who  was 
the  heir-at-law  and  one  of  the  next  of  kin  of  Sarah  Gittings,  and 
also  one  of  the  next  of  kin  of  the  testator,  against  the  several 
other  parties  claiming  interests  under  the  will. 
[  70  ]  On  the  bequest  to  the  children  of  Elizabeth  Wall  a  question 

was  raised,  whether  the  legacies  given  to  such  of  them  as  had 
died  in  the  lifetime  of  the  testator  had  lapsed,  or  whether  the 
heirs  or  next  of  kin  of  the  deceased  children  were,  in  the  event 
which  had  happened,  entitled  by  substitution. 

Mr.  Bicker  stciJi,  for  the  plaintiff,  cited  Corhyn  v. 
French  (i).     *     *     * 

The  Master  of  the  Eolls  said  it  was  clear  that  the  word  "or" 
implied  a  substitution,  and  that  there  was  consequently  no  lapse. 
The  word  heir  must,  in  respect  of  personal  property,  be  taken  to 
mean  next  of  kin. 

On  the  residuary  clause, 

Mr,  Bickersteth  and  Mr.  Sharpen  for  the  plaintiff,  argued  that 
the  interest  given  to  the  testator's  sisters  could  no  more  be  taken 
to  be  an  absolute  interest  than  that  given  to  the  legatees  of 
the  stock.     *     ♦     * 

[  71  ]  Mr.  Booth,  for  a  defendant  in  the  same  interest  as  the 

plaintiff. 

(1)  4  R.  R.  254  (4  Ves.  418). 
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Mr.  Pemberton  and  Mr.  Turner,  for  the  defendant  M'Dermott,  Oittinob 
who  was  one  of  the  next  of  kin  of  the  testator,  contended  that  m'Debhott. 
the  gift  to  the  heirs  of  the  residuary  legatees  on  their  respective 
deaths  was  plainly  a  limitation,  and  not  a  substitution ;  and  this 
Umitation  was  made  in  language  which,  as  applied  to  personal 
estate,  gave  the  absolute  interest  to  the  person  named  as  the 
first  taker.  [They  cited  Robinson  v.  Fitzherbert  (i),  Britton  v. 
Twining  (2),  Mounsey  v.  Blainire  (3),  and  Tidwell  v.  Ari^l  (4).] 

Sir  C.  Wetherelly  Mr.  G.  Richards,  Mr,  Cooper,  and  Mr.  0.         [  72  ] 
Anderdon,  for  other  parties. 

Mr.  Bickersteth,  in  reply.     *     *     * 

The  Master  of  the  Bolls  :  [  ^^  ] 

A  will  speaks  at  the  death  of  the  testator,  unless  his  intention 
be  clearly  manifested  to  the  contrary.  When,  therefore,  the 
testator  gives  the  several  legacies  of  stock  to  the  children  of  his 
sister  or  to  their  representatives,  he  plainly  intends  that  if  any 
of  the  children  should  not  be  living  at  his  death,  their  represen- 
tatives should  take  by  substitution.  This  is  the  effect  of  the 
word  "  or,"  which  differs  wholly  from  that  which  must  have  been 
given  to  the  bequest,  had  the  word  **  and  "  been  used. 

With  respect  to  the  residuary  clause,  a  question  is  also  made, 
whether  a  substitution  is  intended,  or  whether  an  absolute  interest 
is  given  to  the  two  sisters.  Now  it  is  impossible  to  read  this 
residuary  clause,  and  not  to  see  that  the  words  plainly  import  an 
intention,  on  the  part  of  this  testator,  to  give  the  residue  of  his 
estate,  by  way  of  substitution,  upon  the  respective  deaths  of  his 
sisters.  It  is  clear  that  the  testator  did  not  intend  that  the 
interest  of  the  sisters  should  exhaust  the  whole  property.  He 
gives  the  residue  of  his  property  in  equal  shares  to  each  of  his 
sisters,  and  upon  their  deaths  respectively  to  their  heirs.  What 
is  the  plain  import  of  these  words  ?  Not  that  the  sisters  were  to 
take  the  absolute  property ;  but  that,  upon  their  deaths  respec- 
tively, whenever  such  deaths  should  happen,  the  property  should 

(1)  2  Br.  C.  C.  127.  (3)  28  R.  R.  133  (4  Russ.  384). 

(2)  17  R.  R-  53  (3  Mer.  176).  (4)  18  R.  R.  259  (3  Madd.  403). 
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GiTTiNGB     go  to  their  heirs.     I  am  of  opinion,  therefore,  that  this  gift  did 
M'Dermott.  not  lapse  upon  the  death  of  the  sisters  in  the  lifetime  of  the 
testator,  but  that  it  went  to  those  who  would  have  taken  it  by 
succession  had  the  persons  to  whom  the  life  interest  was  given 
survived  the  testator. 
[  '^^  ]  With  respect  to  the  import  of  the  word  "  heirs,"  its  construc- 

tion must  be  governed  by  the  nature  of  the  property ;  and  this 
property  being  personal,  those  who  succeeded  to  it  are  not  the 
heirs-at-law,  but  the  next  of  kin.  In  the  case  of  Mounsey  v. 
Bktmire,  the  word  "  heir  "  was  a  mere  word  of  description,  and 
it  was  impossible  to  give  to  that  word  any  other  than  its  legal 
and  technical  signification.  There  happened  to  be  co-heirs,  and 
the  Court  was  consequently  of  opinion,  to  which  opinion  it  still 
adheres,  that  such  co-heirs,  as  persona  designate  under  the  word 
**  heir,'*  were  entitled. 

1834.  The  defendant  M*Dermott  appealed  from  this  decree. 

May  22. 

The  case  having  been  opened,  on  the  part  of  the  appellant,  by 
Mr.  Jacob  and  Mr.  Turner,  the  Lord  Chancellor  considered  it 
unnecessary,  for  the  reasons  stated  in  his  judgment,  to  hear  the 
other  side. 

The  Lord  Chancellor,  after  stating   the  will,  proceeded  as 
follows : 

£  *75  J  *     ♦     I  shall  not  call  on  the  counsel  for  the  *respondents, 

having  no  doubt  at  all  on  one  part  of  the  case,  and  on  the  other, 
though  far  from  being  so  clear,  having  not  a  sufficient  doubt  to 
require  further  argument  in  support  of  the  decision  of  the  Master 
OF  the  Bolls. 

The  will  presents  two  questions  for  consideration. 

First,  do  the  legacies  given  to  Elizabeth  Wall's  children  respec- 
tively, "  or  to  their  heirs,"  lapse  as  to  such  children  as  died  in 
the  lifetime  of  the  testator,  or  vest  in  their  heirs  ?  Who  shall  be 
intended  by  the  word  **  heirs  "  is  not  here  disputed ;  the  question 
of  lapse  only  is  before  the  Court. 

Secondly,  do  the  equal  shares  of  the  residue  given  to  the 
testator's  sisters,  **  and  upon  their  deaths  respectively  to  their 
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heirs/'  lapse,  or  go  to  the  persons,  whoever  they  may  be,  who     Gittinqb 
shall  be  intended  heirs  ?  M'Dbrmott. 

Although  I  am  not  aware  that  it  has  ever   been  judicially 
determined  that  legacies  *'  to  A.  and  B.,  or  to  their  heirs,"  are  to 
be  read,  ''to  A.  and  B.,  and  if  either  predecease,  then  to  his 
heirs,"  so  as  to  prevent  a  lapse ;  yet  I  think  that,  both  upon 
reasonable  grounds  of  construction,  and  upon  the  authority  of 
several  dictaf  there  can  be  no  doubt  of  such  being  the  true  sense 
of  the  expressions.    The  force  of  the  disjunctive  word  ''or"  is 
not  easily  to  be  got  over.     Had  it  been  "and,"  the  words  of 
limitation  would,  of  course,  as  applied  to  a  chattel  interest,  have 
been  surplusage  ;  but  the  disjunctive  marks  as  plainly  as  possible 
that  the  testator,  by  using  it,  intended  to  provide  for  an  alterna- 
tive bequest ;  namely,  to  the  legatees  if  they  should  survive ;  and 
if  they  should  not,  to  their  heirs.     It  is  no  doubt  true,  that  a 
testator  cannot  exclude  a  lapse  by  using  negative  provisions,  as 
by  saying,  "  This  legacy  shall  *not  lapse  by  predecease  of  the       [  '76  ] 
legatee."     The  legacy  must  be  given  over  to  another  in  that 
event,  in  order  to  prevent  its  falling  into  the  residue  ;  the  intent, 
without  such  designation  of  a  substitute,  being  indeed  indicated, 
but  not,  for  legal  purposes,  sufficiently  expressed  to  admit  of  its 
being  carried  into  effect.    And  here  it  may  be   said,  that  no 
distinct  substitution  is  made,  inasmuch  as  the  word  "heirs"  is 
of  ambiguous  import  when  applied  to  a  legacy.     But  there  is 
really  nothing  in  this  objection  ;  for  the  sense  in  which  this  word 
shall  be  taken,  when  applied  to  personalty,  is  fixed  by  many 
decisions.     It  designates  the  heir  of  the  personalty,  that  is,  the 
next  of  kin.     So  Lord  Alvanley  held  in  HoUoway  v.  Holloway  (i), 
though  the  point  was  not  necessary  to  be  decided ;  in  Lowndes  v. 
Stone  (2),  the  Court  held  that  a  gift  of  the  residue  to  the  testator's 
"  next  of  kin  or  heir-at-law  "  carried  it  to  the  next  of  kin  ;  and  in 
VatLc  v.  Henderson  (3),  a  gift  of  200/.  to  A.,  and  if  he  died  before 
the  testator,  then  to  his  heirs,  was  held  by  Sir  William  Grant  a 
gift  to  the  next  of  kin. 

I  have,  therefore,  no  doubt  that  the  words  provide  with  sufficient 
distinctness  a  substitute  for  the  legatee,  if  it  be  admitted  that  the 

(1)  5  R.  B.  81  (5  Vee.  399).  (3)  21  E.  R.  193  (1  J.  &  W.  388,  n.). 

(2)  4  E.  B.  316  (4  Ves.  649). 
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QiTTiNos     event  of  her  predecease  appears  to  have  been  in  the  testator's 
M'Dbbmott.  contemplation ;  and  I  have  already  shewn  it  to  be  so  upon  the 
reasonable  construction  of  the  words. 

[His  Lordship  here  referred  at  length  to  the  authorities  which 
had  been  cited  upon  this  point,  and  continued  as  follows :] 
[  79  ]  The  second  point  is  not  so  free  from  diflSculty.     It  must  be 

admitted  that  the  expression  '*  to  A.  and  B.  or  their  heirs," 
denotes  distinctly  and  according  to  its  natural  import  the  alter- 
native of  A.  and  B.  not  surviving  to  take,  and  provides  for  that 
event.  The  words  "  to  A.  and  B.  and  upon  their  death  to  their 
heirs,"  are  far  from  carrying  the  same  alternative  sense  if  they 
stand  alone.  On  the  contrary,  they  rather  seem  to  point  at 
succession  than  at  substitution ;  rather  look  like  a  gift  to  A.  and 
B.  during  their  lives,  and  after  their  decease  respectively  to  their 
heirs.  The  use  of  the  conjunctive  '*  and  "  seems  to  point  that 
way,  but  still  more  when  it  is  followed  by  the  words  "  upon  their 
death,"  which  seems  to  be  synonymous  with  *'  at  their  death," 
and  not  with  ''in  case  of  their  death,"  which  would  denote  pre- 
decease. But  if  such  be  the  construction  of  the  gift,  that  is,  if  it 
be  to  the  legatees  for  life,  and  after  their  decease  to  their  heirs, 
it  carries  the  whole  interest  to  the  legatees,  and  makes  a  lapse 
on  their  predecease.  That  such  would  be  the  true  construction 
of  the  bequest  of  this  residue  in  the  general  case,  and  if  it  stood 
alone,  I  can  have  little  doubt,  though  I  am  not  aware  of  any 
decision  exactly  in  point.  But  we  must  look  here  to  the  whole 
instrument,  examine  the  other  parts  as  well  as  the  clause  in 
question,  and  attend  also  to  the  whole  of  that  clause  as  well  as 
to  the  particular  words  of  limitation. 

The  testator  is  giving  the  residue  to  his  two  sisters  in  equal 
[  *80  ]  shares ;  and  it  seems  much  more  likely  that  he  ^should  have 
intended  to  give  the  children  of  Sarah  Gittings  their  mother's 
share  in  case  they  survived  him  and  she  predeceased  him,  as  he 
seems  to  have  provided  for  all  his  other  nephews  and  nieces,  and 
had  left  nothing  to  Sarah  Gittings'  family.  Moreover  nothing  is 
said  directly  of  the  gift  to  the  two  sisters  for  life ;  the  residue 
is  given  to  them  in  terms  which  would  carry  the  corpus^  unless 
controlled  by  the  words  that  follow — "  and  upon  their  deaths." 
But,  chiefly,  it  is  necessary  to  regard  the  other  provisions  of  the 
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will,  the  general  scheme  of  it,  and  the  manner  in  which  the  Gittimob 
testator  had  previously  taken  precautions  to  prevent  all  lapse.  m'Dbrmott. 
He  gives  legacies  to  the  children  of  his  sister  Elizabeth  Wall,  so 
as  to  prevent  a  lapse  by  their  predeceasing  himself,  in  the  way  I 
have  already  shewn.  It  appears  improbable  that,  having  thus 
confined  those  children  to  1002.  or  200/.  each,  he  should  after- 
wards allow  the  bulk  of  his  fortune  to  go  amongst  them  equally 
with  the  representatives  of  his  most  favoured  sisters;  and  it 
seems  still  more  improbable,  that  he  should  have  taken  effectual 
care  to  prevent  a  lapse  of  the  small  stock  legacies  given  to  the 
Walls,  and  taken  no  care  at  all  to  prevent  a  lapse  of  the  whole 
remainder  by  the  predecease  of  his  sisters. 

This  consideration  makes  it  quite  impossible  to  doubt  that  the 
testator,  when  he  used  the  words  in  giving  the  residue  '*  upon 
their  deaths  respectively  to  their  heirs,"  intended  the  same  thing 
as  when,  in  giving  the  stock  legacies,  he  had  made  use  of  the 
words  "  or  to  their  heirs." 

It  is  quite  true,  that  the  expression  "  upon  their  deaths,*'  has 
never  in  any  case  been  construed  as  equivalent  to  ''if  they  die," 
or  "  in  case  of  their  deaths,"  and  I  by  no  means  intend  to  state 
that  it  is  equivalent  to  those  expressions.  I  have  indeed  said 
that,  if  these  *  words  had  stood  alone,  I  could  not  have  considered  [  *8i  ] 
them  as  denoting  predecease ;  nevertheless  it  must  be  admitted 
that  the  phrase  has  no  meaning  at  all,  if  it  is  taken  as  implying 
limitation  and  not  substitution,  for  no  one  can  take  what  has 
been  given  to  another,  until  the  death  of  that  other,  and  while 
any  legatee  exister,  no  one  can  be  his  heir.  It  may  be  further 
observed,  that  giving  to  A.,  and  on  his  death  to  his  heirs,  refers 
to  two  things  which  must  take  place  without  any  such  provision, 
the  death  of  A. ;  and  his  heirs  taking  after  him,  that  is,  the 
property  going  to  those  to  whom  the  law  gives  it ;  so  that  it  is 
only  saying,  "let  those  take  it  who  may  be  entitled  to  take  it." 
But  I  must  again  observe,  that  my  opinion  as  to  the  construc- 
tion to  be  put  upon  the  words  in  question  rests  not  upon  the  words 
taken  by  themselves,  but  upon  the  whole  context,  and  the  pre- 
ceding parts  of  the  will.  The  current  of  authority  upon  analogous 
eases,  there  being  none  upon  the  expressions  here  employed,  would 
certainly  lead  to  the  conclusion,  that  if  the  gift  stood  alone,  a 

B.R. —  VOL.  xxxix.  10 
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QiTTisGs  lapse  could  not  easily  be  prevented ;  and  my  opinion  is  formed 
H'Debmott.  upon  tbe  preceding  argument,  by  which  I  have,  I  apprehend, 
shewn  that  the  true  construction  of  the  foregoing  gifts  to  the 
Walls  precludes  a  lapse  as  to  those  legacies,  and  that  there  arises 
from  thence  an  inference  not  to  be  avoided  or  resisted,  that  the 
words  employed  touching  the  residue  must  be  taken  in  a  like 
sense. 


1S33.  ELMSLEY  V.  YOUNG  (1). 

Nov.  14.  "^   ^ 

Dee.  2.  (2  Myl.  &  Keen,  82—90 ;  S.  C.  3  L.  J.  (N.  8.)  Ch.  17.) 

Jfioiu  Qmrt.        [In  the  course  of  his  judgment  in  this  case  the  Master  of  the 
Leach,  M.R.   Ro^Lg  gai^i  (p.  89) :]     In  the  case  of  Bird  v.  Wood  (2  Sim.  &  St. 

^  -'  400)  which  was  before  me,  the  report  is  too  short ;  the  circum- 
stance which  governed  the  decision  in  that  case,  which  has  been 
referred  to  at  the  Bar,  although  noticed  in  the  statement  of  that 
case,  is  omitted  in  the  report  of  the  judgment.     *     *     ♦ 

[See  the  note  to  Bird  v.  Wood  on  this  point,  25  E.  E.  240. — 
0.  A.  S.] 


1831.  BRIDEN  V.  HEWLETT  (2). 

JVor.  23. 
(2  Myl.  &  Keen,  90—92  ;  S.  0.  1  L.  J.  (N.  S.)  Cli.  114.) 

T  v^Ti  ^  testator  gave  his  personal  estate  to  trustees,  upon  trust  to  convert 

*     '   '  into  money,  and  invest  the  same,  and  to  pay  the  interest  to  his  mother 

>-       ^  for  her  life ;  and  after  the  decease  of  his  mother  he  gave  all  his  estate 

and  effects  to  such  person  or  persons  as  she  should  by  her  will  direct  and 
appoint ;  and  in  case  his  said  mother  should  die  without  a  will,  then  to 
such  person  or  persons  as  would  be  entitled  to  the  same  by  virtue  of  the 
Statute  of  Distributions.  The  mother,  who  was  the  testator's  sole  next 
of  kiu  at  his  death,  survived  the  testator,  and  died  intestate  :  Held,  that 
the  testator's  next  of  kin  at  the  death  of  the  mother  were  entitled  to 
the  bequest. 

The  will  of  William  Bingham  contained  the  following  bequest : 
*'I  give  and  bequeath  unto  my  friends  William  Briden  the  elder, 
and  William  Briden  the  younger,  all  my  goods,  chattels,  money 
in  the  funds,  personal  estate  and  effects  whatsoever  and  of  what 

(1)  See  a  note  on  this  case,  posty  Ch.  305,  62  L.  T.  362.  It  is  question- 
p.  353.  able  whether  this  case  of  Briden  v. 

(2)  Clarke  v.  ffayne  (1889)  42  Ch.  Hewlett  would  now  be  followed ;  see 
D.  629,  61  L.  T.  161;  Williams  v.  itforitmore  v.  itfor<tmorc(  1879)  4  App. 
Daviee  (1890)  44  Ch.  D.  484,  59  L.  J.  Ca.  448,  48  L.  J.  Ch.  470.— 0.  A.  S. 
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nature  and  kind  soever,  upon  trust,  in  the  first  place,  to  convert       Bbidbn 

into  money  all  and  such  part  of  my  estate  and  effects  as  are  not     hewlittt. 

already  in  money ;  and,  in  the  next  place,  to  lay  out  the  same  in 

Government  or  landed  security,  and  to  pay  and  apply  the  interest 

thereof  unto  my  mother,  the  wife  of  Timothy  Hewlett,  during  her 

natural  life.     And  I  will  and  direct  that  her  receipt  only  be  a 

sufficient  discharge  for  the  same,  nor  shall  the  same  be  subject 

to  the  control  or  disposition  of  the  present  or  any  future  husband 

of  my  said  mother.    And  after  the  decease  of  my  said  mother,  I 

give  and  bequeath  all  my  goods,  chattels,  estate,  and  effects  unto 

such  person  or  persons  as  my  said  mother  shall  by  her  *will  direct       [  *9i  ] 

and  appoint ;  and  in  case  my  said  mother  shall  die  without  a  will, 

then  to  such  person  or  persons  as  would  be  entitled  to  the  same 

by  virtue  of  the  Statute  of  Distributions." 

The  testator  died,  leaving  Jane  Hewlett,  his  mother,  his  sole 
next  of  kin,  who  died  intestate.  The  children  of  Jane  Hewlett's 
brother  were  the  testator's  next  of  kin  at  the  death  of  Jane  Hewlett ; 
and  the  same  children  would  have  been  his  next  of  kin  if  Jane 
Hewlett  had  been  then  dead.  The  question  in  the  cause  was, 
whether  the  testator's  personal  estate  belonged  to  Timothy 
Hewlett,  as  the  husband  and  personal  representative  of  the 
testator's  next  of  kin  at  his  death,  or  to  the  children  of  Jane 
Hewlett's  brother. 

Mr.  Tinney  and  Mr,  Norton,  for  the  personal  representative 
of  Jane  Hewlett,  contended  that  the  testator's  mother  was  entitled 
as  next  of  kin  at  the  death  of  the  testator,  and  that  the  partial 
interest,  which  she  took  under  the  will  as  tenant  for  life  with  a 
power  of  appointment,  could  not  exclude  her  from  the  interest 
which  accrued  to  her  as  answering  the  description  of  the  testator's 
next  of  kin  :  [HoUoway  v.  HoUoway  (i),  Jones  v.  Colbeck  (2),  and 
Gamer  v.  Laivson  (3).] 

Mr.  Bickersteth  and  Mr.  Barber y  for  the  next  of  kin  at  the        [  92  ] 
death  of  Jane  Hewlett,  insisted  that  the  testator's  mother  was 
plainly  excluded  by  the  language  of  this  will  in  the  event  of  her 
dying  intestate ;  and  they  relied  upon  Bird  v.  Wood  (4).     *     *     * 

(1)  5  E.  B.  81  (5  Ves.  399).  (3)  7  R.  E.  454  (3  East,  278). 

(2)  6  B.  E.  207  (8  Ves.  38).  (4)  25  E.  E.  238  (2  Sim.  &  St.  400). 
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Bbidbn 

V. 

Hewlett. 


The  Master  of  the  Bolls  : 

It  is  impossible  to  contend  that  this  testator  meant  to  give  the 
property  in  question  absolutely  and  entirely  to  his  mother, 
because  he  gives  it  to  her  for  life,  with  a  power  of  appointment. 
In  case  of  her  death  without  a  will,  the  testator  gives  his  property 
to  such  person  or  persons  as  would  be  entitled  to  it  by  virtue  of 
the  Statute  of  Distributions.  Entitled  at  what  time  ?  the  word 
"  would  "  imports  that  the  testator  intended  his  next  of  kin  at 
the  death  of  his  mother.  It  is  clear  that  he  meant  to  exclude 
his  mother  from  the  class  who  were  to  take  in  the  event  of  her 
intestacy ;  and  no  question  can,  in  this  case,  be  raised  between 
the  next  of  kin,  exclusive  of  the  mother,  at  the  time  of  the  death 
of  the  testator,  and  the  next  of  kin  at  the  time  of  the  death  of  the 
mother ;  for  these  are  here  the  same  persons. 


1833. 

July  24. 
JV7>r.  6. 


Bollit  (hurt. 
Leach.  M.K. 

[97] 


PLAYTEES  V.  ABBOTT  (1). 

(2  Myl.  &  Keen,  97—110;  S.  C.  3  L.  J.  (N.  S.)  Cli.  57.) 

Where  a  testator  directs  his  trustees  to  pay  tlie  fines  on  admission  to 
copyholds,  or  on  renewals  of  leases,  the  manner  of  raising  the  fines,  and 
the  question  of  contribution  between  the  tenant  for  life  and  the  remainder- 
man, must  depend  upon  the  intention  of  the  testator,  to  be  collected  from 
the  whole  will.  The  tenant  for  life  may  thus  be  relieved  of  liability  to 
contribute  towards  any  capital  moneys  required  for  payment  of  fines  by 
a  direction,  and  pay  the  clear  rents  and  profits  to  him. 

[Sir  William  John  Playters,  by  his  will  appointed  Francis 
Abbott  and  Gardiner  Chapman  executors  thereof ;  and  devised  to 
them,  their  heirs  and  assigns,  all  his  lands,  tenements,  and  here- 
ditaments whatsoever  and  wheresoever,  by  and  out  of  the  rents 
and  profits,  or  by  mortgage,  sale,  or  other  disposition  of  the  said 
messuages,  lands,  tenements,  and  hereditaments,  or  any  part  or 
parcel  thereof,  to  raise  and  levy  all  such  sum  and  sums  of  money 
as  might  be  necessary  for  paying,  satisfying,  and  discharging  the 
fines  and  fees  attending  the  admittance  or  admittances  of  the 
said  Francis  Abbott  and  Gardiner  Chapman,  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  to  any  part  or  parts  of  the 


(1)  Marquis  of  Bute  v.  Hyder  {1S84)  27  Ch.  D.  196,  53  L.  J.  Ch.  1090. 
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said  messuages,  lands,  tenements,  and  hereditaments,  holden  of  Plattebs 
any  manor  or  manors  by  copy  of  Court  Roll ;  and  also  the  costs,  abbott. 
charges,  and  expenses  of  maintaining  and  keeping  the  buildings 
belonging  to  the  said  premises  in  good  repair,  and  also  the  land- 
tax,  quit-rents,  and  other  outgoings  payable  for  or  in  respect 
of  the  said  premises ;  and  also  the  costs,  charges,  and  expenses 
of  executing  and  performing  the  trusts  of  his  will,  and  subject 
thereto,  upon  trust  by  and  out  of  the  rents  and  profits  of  the  said 
messuages,  lands,  tenements,  and  hereditaments,  to  pay  to  his 
wife,  Dame  Ann  Flayters,  if  she  should  survive  him,  or  her 
assigns,  during  her  life,  one  annuity  or  clear  yearly  sum  of  250Z. 
free  from  all  taxes,  deductions,  or  other  impositions  whatsoever, 
the  said  annuity  or  clear  yearly  sum  of  250Z.  to  be  in  lieu  and 
bar  of  dower,  and  to  be  paid  on  the  four  following  days  :  viz.  the 
6th  day  of  January,  the  6th  day  of  April,  the  6th  day  of  July, 
and  the  11th  day  of  October  in  every  year  by  equal  portions,  and 
the  first  payment  thereof  to  commence  and  to  be  made  on  such 
of  the  said  days  as  should  first  happen  after  his  decease ;  and 
subject  thereto,  upon  trust  to  pay  the  clear  rents  and  profits 
of  the  said  hereditaments  to  his  daughter  Elizabeth  Wright 
Moore,  the  wife  of  Bobert  Moore,  Esq.,  for  her  separate  use 
during  her  life,  without  power  of  anticipation;  and  after  the 
decease  of  the  said  Elizabeth  Wright  Moore,  upon  trust,  subject ' 
to  the  said  clear  yearly  sum  of  2502.,  to  convey  and  assure  the 
said  hereditaments  unto  and  amongst  all  the  children  of  the  said 
Elizabeth  Wright  Moore,  in  equal  shares  as  tenants  in  common, 
in  tail  as  therein  mentioned,  with  remainders  over.] 

The  bill  was  filed  by  Dame  Ann  Playters,  the  widow  of  the  [  los  ] 
testator,  and  Bobert  Moore  and  Elizabeth  Wright  Moore  his  wife, 
the  daughter  of  the  testator,  against  the  trustees  Abbott  and 
Chapman,  and  all  other  persons  interested  in  the  testator's 
estate  under  the  will,  praying  the  establishment  of  the  will,  and 
the  directions  of  the  Court  as  to  the  execution  of  the  trusts.  It 
appeared,  by  the  answer  of  the  trustees,  that  the  rents  of  the 
freehold  and  copyhold  estates  of  the  testator  amounted  together 
to  about  800Z.  a  year,  and  that  the  fines  to  be  paid  immediately 
on  the  admission  of  the  trustees  to  the  copyhold  estates  amounted 
to  1,400/.,  besides  the  expenses. 
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PiiATTBBS  Mr.Bickersteth.tor  the  plaintiffs  [cited  AUanv.  BaehJiouse  (i).] 

Abbott.  In  this  case  the  testator  directs  that  the  sums  which  may  from 
time  to  time  be  necessary  to  pay  the  fines  upon  admission  to  hia 

[  *i(K  ]  copyhold  estates  be  raised  out  of  the  rents  and  profits,  or  *by 
mortgage,  sale,  or  other  disposition  of  the  whole  estates  devised 
by  his  will.  *  *  Annual  rents  and  profits  will  be  properlj'' 
applicable  to  the  payment  of  the  further  charges  which  the 
testator  goes  on  to  specify,  namely,  repairs,  land-tax,  quit-rent, 
and  other  annual  outgoings,  while  the  gross  sums  immediately 
required  for  the  payment  of  fines  upon  admissions  will  be  properly 
raisable  by  mortgage  or  sale  of  the  testator's  estates.     *     *    * 

[  106  ]  In  White  v.  White  (2),  this  subject  underwent  much  discus- 

sion: in  that  case  the  tenant  for  life  was  also  entitled  to  the 
reversion  after  an  estate  tail ;  but  Lord  Alvanley,  notwith- 
standing that  circumstance,  adhered  to  the  rule  that  the  tenant 
in  possession  was  only  to  keep  down  the  interest  of  the  sum 
V  raised  for  renewal.  At  the  rehearing  of  this  cause  Lord  Eldon  (3> 
did  no^  accede  to  this  rule  without  modification ;  but  he  considered 
it  applicable  to  cases  where  the  remainder-man  takes  the  estate 
subject  to  a  mortgage  or  charge  upon  the  corpus  of  the  estate. 

[  106  ]  *  *  If,  however,  the  Court  should  be  of  opinion  that  the 
tenant  for  life  is  to  bear  a  proportion  of  the  capital  sum  to  be 
l-aised  for  the  payment  of  the  fines  upon  admission,  the  question 
arises,  how  that  proportion  is  to  be  settled  between  the  tenant 

[  107  ]  for  life  and  the  remainder-man  ?  *  *  It  is  clear,  in  this  case, 
that  the  charge  cannot  be  raised  out  of  the  annual  rents  and 
profits,  for  the  lord  will  not  wait  for  his  fine;  and  there  are 
provisions  in  the  will,  such  as  the  direction  to  pay  to  the  widow 
a  clear  annuity  of  250{.  out  of  the  rents  and  profits,  and  after 
her  death  to  pay  the  clear  rents  and  profits  to  the  daughter  for 
her  life,  which  are  wholly  inconsistent  with  an  intention  on  the 
part  of  the  testator  that  the  fines  should  be  satisfied  otherwise 
than  by  a  charge  on  the  corpus  of  the  estate. 

Mr.  Tinney,  contra  : 

[  108  ]  *     *     In  White  v.  White,  the  testator  expressly  limited  the 

charge  upon  his  estate  for  renewals  to  the  sum  of  500/.,  and  as 

(1)  13  E.  R.  23;    23  E.  E.    167  (2)  4  E.  E.  161  (4  Ves.  24). 

(2  V.  &  B.  65).  (3)  4  E.  E.  175  (9  Ves.  560). 
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the  remaiBder-man  called  for  the  renewal,  it  was  held  that  he     Plattebb 


f». 


was  not  entitled  to  contribution  from  the  tenant  for  life.  In  abbott. 
Montford  v.  Cadogan  (i),  the  trustees,  who  had  neglected  to 
renew,  were  held  to  be  liable  as  for  a  breach  of  trust,  but  the 
assets  of  the  tenants  for  life  were  declared  to  be  in  the  first  place 
applicable  to  the  payment  of  the  fines  in  proportion  to  the  period 
of  their  enjoyment.  *  *  As  to  the  direction  to  pay  the  annuity 
to  the  widow,  and  after  her  decease  to  pay  the  clear  rents  and 
profits  to  the  daughter  for  her  life,  this  direction  is  subject  to 
the  previous  trust  for  satisfying  the  fines  upon  admission. 

Mr.  Bickersteth,  in  reply. 

Ths  Master  of  the  Bolls  :  ivar.  6, 

Where  a  testator  indicates  an  intention  that  fines  on  the 
admission  to  copyholds,  and  on  the  renewal  of  leases,  should 
from  time  to  time  be  paid,  in  order  to  maintain  a  permanent 
interest  in  the  property  for  the  benefit  of  those  to  whom  he  has 
successively  limited  *his  fee-simple  estates,  and  has  not  described  [  *^09  ] 
the  fund  out  of  which  such  payment  should  be  made,  the  general 
principles  of  equity  require,  and  the  course  of  authority  has 
settled,  that  the  tenant  for  life  and  those  in  remainder  shall  bear 
the  burthen  of  those  payments  in  the  proportion  of  the  benefits 
which  they  actually  derive  from  such  admissions  or  renewals. 
Where  a  testator,  having  the  same  purpose,  expressly  provides 
a  fund  for  such  payments,  the  question  no  longer  depends  upon 
general  principles  of  equity,  but,  as  to  the  manner  of  raising  the 
fines  and  the  contribution  of  the  tenant  for  life,  is  to  be  determined 
by  the  intention  of  the  testator  in  both  respects,  as  it  is  to  be 
collected  from  the  whole  will. 

In  this  case  the  devise  is  of  freehold  as  well  as  copyhold 
property ;  and  the  direction  of  the  testator  is,  that  the  fines 
shall  be  raised  and  levied  by  and  out  of  the  rents  and  profits, 
or  by  sale  or  mortgage,  or  other  disposition  of  the  freehold  and 
copyhold  property,  or  any  part  of  it.  The  rents  of  the  freehold 
and  copyhold  property  amount  together  to  about  8002.  a  year, 
and  the  fines  on  the  copyholds,  immediately  to  be  paid  in  order 

(1)  13  E.  R.  270  (17  Ves.  485 ;  2  Mer.  3 ;  19  Ves.  635). 
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Plattebs  that  the  trastees  might  be  presently  in  possession  of  the  rents 
Abbott.  &zid  profits  to  be  derived  from  them,  amounted  to  1,4002.  besides 
the  expenses.  No  rents  and  profits  could  accrue  before  these 
fines  were  demandable;  and  it  is,  therefore,  reasonably  to  be 
inferred,  that  the  testator  intended  to  give  authority  to  the 
trustees  to  raise  and  levy  the  sum  by  sale  or  mortgage.  It  is 
also  to  be  observed  that  the  testator,  out  of  the  annual  rents  and 
profits,  gives  an  annuity  to  his  widow  in  lieu  of  dower,  which, 
becoming  due  from  his  death,  could  not  possibly  wait  for  satis- 
faction until  the  fines  were  provided  for  out  of  the  annual  rents 
and  profits.  It  is  true  that  the  testator  in  the  same  passage 
refers  to  repairs  and  land-tax,  and  other  outgoings,  which  are 
[  •no  ]  in  *their  nature  annual  payments  to  be  made  out  of  annual 
rents  and  profits ;  but  it  is  to  be  considered  that  the  testator*s 
true  meaning  was  that  the  trustees  should  use  the  power  of  sale 
or  mortgage  where  the  purpose  could  not  be  answered  by  annual 
rents  and  profits,  and  should,  out  of  annual  rents  and  profits, 
discharge  annual  payments. 

The  next  question  to  be  considered  is,  whether  the  testator  in 
his  will  has  intimated  an  intention  that  the  tenant  for  life  should 
in  any  manner  contribute  to  the  expenses  of  the  fines,  beyond 
keeping  down  the  annual  interest  of  the  mortgage.  Suppose  the 
trustees  had  exercised  their  clear  authority  to  sell  a  part  of  the 
freehold  for  the  purpose  of  raising  the  amount  of  the  fines,  is 
there  in  this  will  any  indication  of  an  intention  on  the  part  of 
the  testator  that  tlie  trustees  should  retain  from  the  tenant  for 
life  future  annual  rents,  in  order  to  repurchase  freehold  equal 
in  value  to  that  which  was  sold,  or  any  part  of  it  ? 

The  testator,  after  giving  the  annuity  to  his  widow  in  lieu 
of  dower,  and  subject  to  the  annual  interest  or  deduction  which 
might  be  imposed  by  sale  or  mortgage,  directs  the  trustees  to 
pay  the  clear  annual  rents  and  profits  of  the  devised  premises 
to  his  daughter  and  only  child,  for  her  sole,  separate,  and 
exclusive  use  and  benefit.  This  direction  is  wholly  inconsistent 
with  any  intention  on  the  part  of  the  testator  that  a  part  of  the 
annual  rents  and  profits  should  be  reserved  from  the  daughter's 
use,  in  order  to  contribute  towards  the  principal  of  the 
mortgage. 
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Upon  the  whole,  therefore,  my  opinion  is,  that  it  was  the 
intention  of  the  testator  that  the  fines  and  fees  should  be  raised 
by  sale  or  mortgage,  and  that  the  daughter  should  bear  no 
other  burthen  in  respect  of  such  fines  than  the  interest  of  the 
mortgage. 


Playtbrs 

r. 

Abbott. 


The  earl  of  SHAFTESBURY  v.  The  DUKE 

OF  MARLBOROUGH. 

(2  Myl.  &  Keen,  111—124  ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  30.) 

Where  the  first  trust  of  leasehold  property  held  for  lives  and  years  is 
to  pay  the  fines  on  renewals  out  of  the  rents  and  profits,  and  the  next 
trust  is  for  the  benefit  of  those  who  in  strict  settlement  take  freehold 
and  copyhold  property  under  the  same  will,  the  expenses  of  renewal  are 
incidental  to  the  leasehold  property,  and  fall  upon  those  who  from  time 
to  time  are  entitled  to  the  possession  of  it  under  the  will. 

The  late  Duke  of  Marlborough  devised  certain  freehold  and 
copyhold  estates  to  the  use  of  trustees  and  their  heirs,  in  trust 
for  his  son,  then  Marquis  of  Blandford,  for  his  life,  with  remainder 
to  his  grandson,  the  eldest  son  of  the  said  Marquis  of  Blandford 
for  his  life,  with  remainder  to  the  first  and  other  sons  of  his  said 
grandson  m  strict  settlement,  with  divers  remainders  over. 

These  freehold  and  copyhold  estates  were  subjected  by  the 
testator  to  a  term  of  800  years,  limited  to  the  same  trustees, 
[upon  trust  for  the  payment  of  his  debts,  and  upon  other  trusts 
mentioned  in  the  will,  and  a  power  to  sell  for  those  purposes ; 
and  the  testator  directed  that  the  trustees  for  the  time  being  should 
apply  the  money  so  to  be  raised  in  aid  of  his  personal  estate, 
towards  satisfaction  and  discharge  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  legacies,  and  should  lay  out  the  surplus 
(if  any)  of  the  money  so  to  be  raised  as  aforesaid,  in  the  pur- 
chase of  other  lands  in  England,  of  freehold,  copyhold  or  lease- 
hold tenure,  to  be  settled  to  the  same  uses  as  the  lands  sold  or  as 
near  thereto  as  the  nature  of  the  hereditaments  to  be  purchased 
would  admit  of.  And  if  any  of  the  lands  so  to  be  purchased 
should  be  held  by  lease  or  leases  for  lives  or  for  years,  proper  pro- 
visions should  be  inserted  in  the  settlement  to  be  made  thereof 
an  aforesaid,  for  renewing  and  keeping  on  foot  such  lease  or  leases 
from  time  to  time  as  occasion  should  require.     And  he  directed 


1833. 

July  27. 

Aug.  3. 

Xov,  6,  18,  25. 

1834. 

March  5. 
Jult/  28. 


Bvllit  Court. 
Leach,  M.R. 

[Ill] 
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TreEablof  that  the  fines,  fees,  and  other  expenses  attending  any  such 
BURY        renewals  or  renewal  as  aforesaid  should  from  time  to  time  be 

The  Duke  OF  ^^^^7®^  ^^^  ^^  *^®  rents,  issaes,  and  profits  of  the  lands  to  be 
M^BL-       comprised  in  such  renewed  lease  or  leases  respectively.] 

BOHOUQH 

r  114  1  "^^^  testator,  being  entitled  to  many  leasehold  estates  of  con- 

siderable annual  value,  held  partly  for  lives  and  partly  for  terms 
of  years,  proceeded  by  his  will  to  devise  and  bequeath  the  same 
[to  the  same  trustees] ,  in  trust  from  time  to  time  to  renew  and 
keep  on  foot  the  leases  of  the  same  leasehold  premises,  and  out 

[  '115  ]  of  the  rents,  issues,  and  profits  of  the  same  premises  to  pay  *the 
fines,  fees,  and  other  expenses  attending  such  renewal.  And  [he 
declared  that  the  trustees  or  trustee  for  the  time  being  should 
stand  possessed  of  all  the  said  leasehold  premises,  subject  to  the 
trust  thereinbefore  declared  thereof,  upon  such  trusts  as  would 
best  correspond  with  the  uses  thereinbefore  expressed  concerning 
the  freehold  and  copyhold  estates  thereinbefore  devised  to  his 
said  son  George  Marquis  of  Blandford  for  his  life  in  possession  as 
aforesaid,  so  far  as  the  different  natures  of  the  property  and  the 
rules  of  law  and  equity  would  admit.  Provided  nevertheless,  that 
the  said  leasehold  premises  for  years  should]  not  vest  absolutely 
in  any  person  or  persons  entitled  by  virtue  thereof  to  an  estate 
tail  in  possession  in  the  said  freehold  and  copyhold  premises,  if 
such  person  or  persons  should  die  under  the  age  of  twenty-one 
years  and  without  leaving  issue  male  of  his  her  or  their  body 
or  respective  bodies;  but  nevertheless  such  person  or  persons, 
respectively  should,  during  his  or  her  life  or  respective  lives,  be 
entitled  to  the  rents,  issues,  and  profits  of  the  same  leasehold 
premises. 

The  testator  himself  was  one  of  the  lives  inserted  in  two  of 
the  most  valuable  leases,  and  after  the  death  of  the  testator,  the 
trustees  renewed  those  leases  by  adding  a  new  life  in  the  place 
of  the  testator,  and  paid,  at  certain  intervals,  for  the  fines  of  such 
renewals  two  sums  amounting  together  to  about  14,000/.  One 
other  lease  only,  which  was  of  inconsiderable  value,  was  held  for 
lives,  and  in  this  the  testator's  life  was  not  inserted.  About 
seventeen  other  leases  were  held  for  terms  of  years.    The  annual 

[  *n6  ]  income  of  all  the  leaseholds  amounted  *to  little  more  than  4,000L 
In  the  prior  proceedings  of  the  cause,  a  receiver  had  been  appointed 
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of  the  rents  of  the  leasehold  estates,  and  out  of  those  rents  the  Thb  Eablop 

SHAPTBB" 

trostees  had  paid  the  fines  of  all  renewals  without  prejudice  to        bury 
the  question  on  what  fimd  the  expenses  of  fines  and  renewals  thbDukbof 
should  fall.  Mabl- 

BOBOUGH. 

The  questions  now  before  the  Court  upon  the  Master's  report 
with  respect  to  such  renewals  were,  first,  out  of  what  fund  the 
fines  and  expenses  of  the  renewals  ought  to  be  paid ;  and, 
secondly,  whether  any  and  what  apportionment  of  the  fines  and 
expenses  of  renewals  was  to  be  made  between  the  tenant  for  life, 
and  the  persons  entitled  in  remainder. 

Upon  the  general  question  as  to  the  apportionment  of  the 
payment  of  fines  upon  renewals  between  the  tenant  for  life  and 
the  remainder-man,  the  same  course  of  argument  was  pursued, 
and  the  same  authorities  were  cited  in  this  case  as  in  the  preceding 
case  of  Playters  v.  Abbott, 

Mr.  Tinney  and  Mr.  J.  RoniiUy,  for  the  Marquis  of  Blandford 
and  Lord  Sunderland,  his  eldest  son,  [contended  that  it  was]  the 
testator's  intention  to  relieve  the  corjnis  of  his  estates  from  the 
fines  payable  on  the  renewal  of  his  leasehold  estates  as  well  for 
lives  as  for  years,  and  to  throw  the  burthen  of  the  renewals  on 
those  who  should  be  successively  entitled  to  the  rents  and 
profits.     *     ♦     * 

Mr,  Wray,  for  General  St.  John,  the  assignee  of  the  Duke  of  [  118  ] 
Marlborough,  said  that  the  effect  of  the  construction  contended 
for  on  the  part  of  the  tenants  in  remainder,  would  be  to  throw 
the  whole  charge  of  the  fines  and  expenses  payable  upon  renewals 
on  the  annual  rents  and  profits  of  the  leasehold  property.  Now 
those  annual  rents  and  profits  did  not  amount  to  more  than  one 
third  of  the  sum  payable  for  fines  immediately  on  the  death  of  the 
late  Duke.  It  could  never  have  been  the  intention  of  the  testator, 
therefore,  to  throw  the  whole  burthen  of  those  fines  upon  the 
tenant  for  life. 

Mr.  Pemberton,  for  the  trustees. 

Mr.  C.  Romilly,  for  the  Duke  of  Marlborough. 
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The  Earl  op  The  Master  of  the  Bolls  : 

skaftes- 

BUBY  Where  the  testator  has  expressed  a  general  intention  that  his 

The  Duke  OF  leasehold  property  should  be  renewed  and  held  in  succession  by 

BOROUGH,     ^^ooe  entitled  to  freehold  property  which  he  has  devised  in  strict 

Nov.  25.  settlement,  but  has  not  expressed  the  manner  in  which  the  fines 
and  expenses  of  renewals  are  to  be  provided  for,  it  is  now  settled 
upon  equitable  principles  that  such  expense  of  renewals  must  be 
borne  by  the  tenant  for  life,  and  those  in  remainder,  in  the 
proportion  of  the  benefit  which  they  respectively  derive  from 
such  renewals.  The  old  rule  was,  that  the  tenant  for  life  should 
in  such  cases  contribute  one  third,  and  that  two  thirds  should  be 
borne  by  those  in  remainder.     This  rule  appears  to  have  been 

[  *ii9  ]  first  departed  *from  by  Lord  Thurlow  in  the  case  of  Nightingale 
V.  Lawson  (i),  and  upon  plain  reason.  Where  the  tenant  for  life 
was  of  an  age  which,  considering  the  probable  duration  of  life, 
made  the  value  of  his  life  equal  to  one  third  of  the  property,  this 
rule  might  with  some  reason  be  applied ;  but  where  he  happened 
to  be  of  a  much  more  advanced  age,  as  for  instance  eighty  years 
old,  it  could  not  be  just  and  equal  that  he  should  bear  the  same 
proportion  of  the  expense  of  renewal  as  if  he  were  only  of  the  age 
of  thirty.  In  departing  from  this  rule,  it  might  at  first  sight 
£eem  to  have  been  proper  that  the  proportion  of  the  expense 
of  renewal  which  should  fall  upon  the  tenant  for  life  should  be 
estimated  according  to  his  actual  age,  and  the  probable  duration 
of  his  life ;  but  accident  might  render  this  new  rule  unequal  and 
unjust  to  the  tenant  for  life,  or  to  the  remainder-man,  as  the 
tenant  for  life  happened  to  survive  a  longer  or  a  shorter  period 
than  that  which  might  be  expected  according  to  the  probable 
duration  of  his  life.  The  principle  adopted  by  Lord  Thurlow  is 
altogether  equitable,  that  the  proportion  to  be  borne  by  the 
tenant  for  life  should  depend  upon  the  actual  benefit  which  he 
derived  from  the  renewal ;  and  this  is  now  to  be  considered  as 
the  settled  rule  of  the  Court. 

The  case  now  before  the  Court  does  not,  however,  depend  upon 
the  general  principles  of  equity,  because  here  the  testator  has 
directed  the  mode  in  which  the  expense  of  the  renewals  is  to  be 

(1)  1  Br.  C.  C.  441. 
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provided  for,  namely,  out  of  the  rents  and  profits  of  the  leasehold  Thb  earl  of 
premises  generally ;  and  the  question  is,  what  was  the  intention        buby 
of  the  testator  by  this  direction,  and  this  intention  is  to  be  collected  j,^^  duke  op 
not  from  the  particular  expressions  only,  but  from   the  whole       Mabl- 

BOBOUOH. 

contents  of  the  will. 

The  case  of  Sto?ie  v.  Theed  (i)  has  some  bearing  upon  the  [  ^^^  ] 
present  question :  there  the  testator  devised  and  bequeathed 
freehold,  leasehold,  and  other  personal  property  to  trustees,  upon 
trust,  after  paying  certain  annuities,  to  pay  the  residue  of  the 
rents  and  profits  to  one  for  life,  with  remainders  over,  and  he 
directed  his  trustees  from  time  to  time  to  renew  the  lease  and 
add  new  lives  if  they  could  obtain  such  lease ;  and  in  that  case 
Lord  Thurlow  inferred  it  to  be  the  intention  of  the  testator  that 
the  expense  of  renewal  should  be  paid  out  of  the  income  of  the 
whole  property,  and  that  the  tenant  for  life  was  not  bound  to 
make  any  contribution  towards  the  expense  of  such  renewal. 

In  Allan  v.  Backhouse  (2)  the  testatrix  devised  leaseholds  for 
lives,  and  all  other  her  real  estates,  to  trustees  and  their  heirs, 
upon  trust  for  A.  for  life,  with  remainders  over  in  strict  settle- 
ment to  the  first  and  other  sons  of  the  tenant  for  life ;  and  she 
directed  that  her  leaseholds  for  lives  should  from  time  to  time  be 
renewed  as  occasion  should  require  by  and  out  of  the  rents  and 
profits  of  the  leasehold  property,  or  the  rents  and  profits  of  her 
other  estates  thereby  devised.  The  testatrix  died  in  1785,  and 
in  1804  one  of  the  lives  dropped  on  which  the  leaseholds  were 
held,  and  the  question  in  the  cause  was  how  the  expense  of 
adding  a  new  life  was  to  be  provided  for.  The  decree  made  by 
Sir  Thomas  Plumer  directed  that  the  expenses  of  the  renewal 
should  be  raised  by  sale  or  mortgage  of  the  whole  devised 
property,  and  he  referred  it  to  the  Master  to  inquire  what 
proportion  of  the  mortgage,  as  well  as  the  interest,  with  reference 
to  the  benefit  derived  by  the  tenant  for  life,  should  be  borne  by  him. 
This  decree  appears  to  have  been  confirmed  by  Lord  *Eldon,  but  [  *i2i  ] 
there  is  no  report  of  the  arguments  which  were  used  on  the  appeal, 
nor  of  the  reasons  upon  which  the  affirmance  of  Sir  Thomas 
Plcmbr's  judgment  proceeded.  It  must  be  observed  that  this 
decision  is  not  strictly  in  unison  with  Lord  Thurlow's  judgment 

(1)  2  Br.  C.  C.  244.  (2)  13  R.  R.  23  (2  Ves.  &  B.  65). 
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tbe  Earl  of  in  Stone  v.  Theed ;  and  it  is  not  easy  to  understand  how  it  was 

Bhaftss* 
BURY        possible  for  the  Master  to  state  the  proportion  of  the  expenses 

ThbDukbof  ^^  renewal  to  be  borne  by  the  tenant  for  life,  since,  according  to 
Marl-       settled  principle,  and  the  language  of  the  decree,  it  was  to  depend 

BOROUGH.  ir  r     f  o       o  »  r- 

upon  the  actual  benefit  which  he  should  derive  from  the  renewal, 
and  which  could  not  be  ascertained  until  his  enjoyment  deter- 
mined by  his  death.  It  does  appear,  however,  by  the  Eegistrar's 
book,  that  the  Master  did,  during  the  life  of  the  tenant  for  life, 
report  that  a  certain  sum  ought  to  be  paid  by  him,  and  such 
report  was  submitted  to  without  question. 

The  rule  of  contribution  between  tenant  for  life  and  remainder- 
man, according  to  their  actual  enjoyment,  has,  however,  this 
difiBculty, — that  in  the  cases  of  leaseholds  for  life,  the  time  of 
renewal  being  necessarily  uncertain,  there  are  no  means  of  ascer- 
taining the  proportion  to  be  borne  by  the  tenant  for  life  until  his 
death.  In  the  case  of  leaseholds  for  years,  when  the  period  of 
renewal  is  certain,  the  trustees  may  retain  an  annual  sum  out 
of  the  rents  and  profits  from  the  tenant  for  life,  so  as  to  insure 
a  due  contribution  on  his  part  towards  the  expense  of  renewal,  as 
in  the  case  of  Montford  v.  Cadogan  (i) ;  but  this  course  cannot  be 
adopted  where  the  renewals  depend  upon  the  uncertainty  of  life. 
Where,  in  the  case  of  leases  for  lives,  the  renewal  is  to  take  effect 
immediately  upon  the  death  of  the  testator,  the  trustees  must,  in 
[  *122  ]  the  first  place,  have  recourse  to  a  *mortgage,  since  no  rents  can 
have  accrued ;  and  Lord  Eldon  observes  in  White  v.  White,  that 
in  such  a  case  there  seems  no  other  mode  of  obtaining  from  the 
tenant  for  life  his  proportion  of  the  expenses  of  renewal  according 
to  his  enjoyment,  than  by  compelling  him  to  give  security  to 
that  effect.  If  such  security  be  not  given,  the  remainder-man 
could  only  resort  to  the  uncertain  assets  of  the  tenant  for  life ; 
and  neither  of  these  modes  is  without  objection. 

In  the  present  case,  the  testator  having  provided  a  fund  for  the 
expenses  of  the  renewal,  by  an  expression  that  may  be  considered 
to  be  ambiguous,  the  true  intention  of  the  testator  with  respect 
to  that  fund  is  to  be  collected  from  the  whole  will.  His  disposition 
of  the  leasehold  estates  is  to  the  same  trustees  to  whom  he  had 
before  limited  his  freehold  and  copyhold  property,  and  the  first 

(1)  13  E.  E.  270  (19  Ves.  635). 
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tmst  declared  is,  that  the  trustees,  by  and  out  of  the  rents  and  the  Eablof 
profits  of  such  leaseholds,  shall  from  time  to  time  renew  the        buby 
several  leases  as  occasion  may  require,  and  subject  thereto  he  xhbDukbop 
limits  his  leasehold  property  to  accompany  his  freehold  and        Marl- 
copyhold  in  the  same  strict  settlement.     The  trust  as  to  the 
renewals,  therefore,  over-rides  all  beneficial  interest  in  the  leases, 
and  such  interest  cannot  take  effect  until  this  trust  be  performed  ; 
and  in  this  respect  it  is  distinguishable  from  all  other  cases  that 
have  occurred.     The  trust,  therefore,  like  the  expense  of  an 
embankment  referred  to  by  Lord  Thurlow  in  the  case  of  Sto7ie 
V.  Theed^  appears  by  the  intention  of  the  testator  to  be  considered 
as  an  incident  to  the  property,  which  is  from  time  to  time  to  fall 
upon  those  who  happen  to  be  in  possession  of  it  under  the  will. 

An  argument  has  been  urged  here  from  the  circumstance  that 
the  respective  renewals  became  necessary  *immediately  upon  the  [  •123  ] 
death  of  the  Duke,  and  could  not  possibly  be  supplied  out  of 
annual  rents  and  profits,  and  that  the  expenses  of  such  renewal 
exceeded  the  amount  of  three  years'  annual  rents  of  the  lease- 
holds. If  the  trustees  could  not,  in  fact,  have  made  the 
arrangement  which  enabled  them  to  delay  the  payment  of 
the  fines  thus  accruing,  until  they  were  provided  for  out  of  the 
annual  rents,  I  incline  to  think  they  would  properly  have  applied 
towards  the  amount  of  the  fines  all  other  annual  rents  of  freehold 
and  copyhold  property  which  the  same  persons  would  have  been 
entitled  to  under  the  will,  who  were  entitled  to  the  leasehold  rents 
subject  to  the  fines.  It  is  obvious  that  leaseholds,  whether  for 
lives  or  years,  are  not  the  proper  subject  of  mortgage,  and  if  the 
trustees  had,  in  fact,  been  able  to  mortgage  them  in  order  to  pay 
the  fines,  I  am  of  opinion  that,  under  the  intention  of  the  testator 
to  be  collected  from  this  will,  they  would  have  been  entitled  to 
retain  from  the  tenant  for  Ufe  the  perception  of  the  annual  rents 
and  profits  until  the  mortgage  was  satisfied. 

The  declaration  of  the  Court  was  to  the  following  effect : 
Declare  that  the  Duke  of  Marlborough,  as  tenant  for  life  of  the 
freehold,  copyhold,  and  leasehold  property  devised  to  him  in 
trust  by  the  will  of  the  testator  his  father,  is  not  entitled  to  any 
compensation  in  respect  of  the  leasehold  rents  which  have  been 
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The  Earl  of  hitherto  applied  in  the  expenses  of  fines  and  renewals  ;  the  Court 

Shafteb- 

being  of  opinion  that  the  Duke  of  Marlborough  and  the  other 


BURT 
V. 


Maul- 

BOROUOU. 


The  Duke  OP  Persons  in  remainder  who  shall  be  successively  in  possession 

of  the  same  estates  are  bound  to  sustain  all  expenses  of  the 
several  renewals  of  the  leases  which,  during  the  period  of  their 
enjoyment  respectively,  are  made  necessary  by  the  directions 
of  the  testator's  will. 


1834. 

March  '). 
July  28. 

[124] 


1833. 
i>'(>r.  19. 


Rrlls  Cmirt. 
Leach,  M.K. 

[125] 


On  a  petition  to  the  Master  of  the  Bolls,  which  was  afterwards 
presented  by  General  St.  John,  the  assignee  of  the  Duke  of 
Marlborough,  praying  for  the  transfer  to  him,  as  a  trustee  for 
the  creditors,  of  the  balance  of  the  rents  and  profits  of  the 
leasehold  estates,  a  reference  was  directed  to  the  Master  to 
inquire  in  what  manner  a  fund  for  the  payment  of  fines  for 
future  renewals  might  be  best  secured,  having  regard  to  the 
circumstance  that  some  of  the  leases  were  held  for  lives  and 
some  for  terms  of  years.  The  Master,  by  his  report,  approved 
of  a  proposal  to  insure  each  of  the  lives  upon  which  the  leases 
were  held  against  the  life  of  the  Duke  of  Marlborough  for  a  sum 
sufficient  to  provide  for  future  renewals  of  the  respective  leases  in 
case  of  any  of  the  lives  dropping  during  the  life  of  the  Duke  of 
Marlborough,  the  annual  premiums  upon  the  policies  to  be  paid 
by  the  receiver  out  of  the  rents  and  profits  of  the  leasehold 
estates,  unless  the  same  should  be  paid  by  General  St.  John; 
and  that  report  was  afterwards,  upon  a  petition  presented  with 
the  concurrence  of  all  parties,  confirmed. 


JONES   V.   NOY(l). 

(2  Myl.  &  Keen,  125—130 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  14.) 

The  lunacy  of  a  partner  is  not  ipso  facto  a  dissolution  of  the  partnership, 
but  is  a  ground  for  the  dissolution,  if  the  other  partner  or  partners  oome 
to  the  Court  for  a  decree  of  dissolution  on  the  ground  of  lunacy. 

One  of  two  partners  having  continued  the  partnership  business  for 
some  time  after  the  lunacy  of  the  other,  and  having  then  sold  the  busi- 
ness, the  representative  of  the  deceased  lunatic  partner  was  held  to  be 
entitled  to  his  share  of  the  partnership  profits  up  to  the  period  of  sale. 

By  articles  of  partnership,  dated  the  16th  of  February,  1815, 
between  the  defendant  Noy,  who  carried  on  the  business  of  a 

(1)  See  now  the  Partnership  Act,  1890,  s.  35  (a). 
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solicitor,  and  James  Hardstone,  it  was  agreed  that  the  partner-  Jonbb 
ship  should  continue  for  a  period  of  twelve  years,  unless  noy. 
determined  by  either  party  at  the  expiration  of  the  first  five 
years ;  that,  in  consideration  of  1,5002.  paid  by  Hardstone  to 
Noy,  the  former  should  be  admitted  to  one-third  share  of  the 
business ;  that  Noy  should  take  the  charge  of  such  department 
of  the  business  as  he  should  from  time  to  time  elect  to  super- 
intend ;  and  that  he  should  further  be  at  liberty  to  reside  at  the 
distance  of  ten  miles  from  the  house  in  which  the  business  was 
carried  on. 

In  May,  1824,  Hardstone  became  incapable  of  attending  to  the 
business  in  consequence  of  his  being  afflicted  with  insanity ;  and 
in  August,  1826,  he  died  in  a  limatic  asylum.  Noy  continued 
to  carry  on  the  business  until  the  end  of  the  year  1825,  when 
he  sold  the  business  to  a  person  named  Templar  for  the  sum 
of  2,000Z.. 

The  bill  was  filed  by  the  executor  of  Hardstone ;  and  it  prayed 
for  an  account  of  the  partnership  transactions  up  to  the  time 
at  which  the  business  was  sold,  and  of  the  money  or  other 
consideration  received  by  the  defendant  for  such  sale ;  and  that 
one-third  part  of  the  clear  profits  of  the  business,  and  also  of  the 
money  or  other  consideration  received  by  the  defendant  for  the 
sale  of  the  business,  might  be  paid  to  the  plaintiff. 

Mr,  Bickersteth  and  Mr.  Norton,  for  the  plaintiff.     *     *     ♦        [  126  ] 

Mr.  Pemberton  and  Mr.  Jacob,  for  the  defendant :  [  127  ] 

In  the  year  1815  the  defendant  Noy,  being  advanced  in  years 
and  desirous  of  relieving  himself  from  the  labours  of  his  business, 
took  Hardstone  into  partnership ;  and  the  basis  of  the  articles 
of  partnership  was,  that  the  defendant  should  live  at  a  distance, 
and  that  Hardstone  should  undertake  the  active  superintendence 
of  the  business.  By  Hardstone*s  incapacity,  therefore,  the 
defendant  was  deprived  of  the  whole  benefit  of  the  contract. 
[They  cited  Lord  Eldon's  observations  in  Waters  v.  Taylor  (i).] 
Nothing  could  be  more  inequitable  than  that  the  representative  [  128  ] 
of  the  deceased  partner  should  be  he  Id  entitled  to  an  equal  share 

(1)  13  E.  E.  at  pp.  98,  99  (2  V.  &  B.  303). 
K.R. — VOL.  XXXIX.  11 
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Jones       of  profits  made,  not  by  the  joint  labours  of  both  partners,  bat 

Not.        ^7  ^^6  <3ole  labour  and  sole  skill  of  one. 

With  respect  to  the  claim  to  a  share  of  what  is  alleged  to  have 
been  a  consideration  for  the  good-will  of  the  business,  it  is 
established  that  a  court  of  equity  will  not  recognise  or  support 
a  claim  to  good-will  in  a  professional  business.  *  *  Farr  v. 
Pearce{i). 

Mr.  Bickeratethf  in  reply  : 

[  129  ]  *    *     The  loss  occasioned  to  the  continuing  partner  by  reason 

of  his  being  deprived  of  the  benefit  of  his  co-partner*s  services 
is  a  fit  subject  for  compensation,  but  not  a  ground  for  dissolution 
of  the  partnership,  if  the  continuance  of  the  partnership  has 
been  acquiesced  in. 

With  respect  to  the  question  as  to  the  good- will,  what  is  meant 
by  an  agreement  for  good-will  in  the  case  of  a  professional 
business  is  not  that  the  retiring  professional  person  contracts 
to  transfer  what  is  incapable  of  being  made  the  subject  of 
transfer,  namely,  his  own  industry  and  skill;  but  that  he 
contracts  to  use  his  influence  in  recommending  the  party  suc- 
ceeding him  to  his  clients,  the  exercise  of  which  influence  may 
well  be  made  the  subject  of  pecuniary  contract.  This  distinction 
was  recognised  by  Lord  Eldon  in  the  case  of  Bateman  v. 
WUlan  (2),  where  the  good- will  of  a  physician  was  the  subject 
of  transfer. 

The  Master  of  the  Bolls: 

It  is  clear  upon  principle,  that  the  complete  incapacity  of  a 
party  to  an  agreement  to  perform  that  which  was  a  condition 
[  •130  ]  of  the  agreement  is  a  ground  for  determining  *the  contract. 
The  insanity  of  a  partner  is  a  ground  for  the  dissolution  of  the 
partnership,  because  it  is  immediate  incapacity ;  but  it  may  not, 
in  the  result,  prove  to  be  a  ground  of  dissolution,  for  the  partner 
may  recover  from  his  malady.  When  a  partner,  therefore,  is 
affected  with  insanity,  the  continuing  partner  may,  if  he  think 
fit,  make  it  a  ground  of  dissolution ;  but  in  that  case  I  consider 

(1)  18  E.  E.  196  (3  Madd.  74).  (2)  No  reference  is  given  to  this 

case. 
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with  Lord  Ebnyon,  that,  in  order  to  make  it  a  ground  of  dis- 
solntion,  he  must  obtain  a  decree  of  the  Court.  If  he  does  not 
apply  to  the  Court  for  a  decree  of  dissolution,  it  is  to  be  considered 
that  he  is  willing  to  wait  to  see  whether  the  incapacity  of  his 
partner  may  not  prove  merely  temporary.  If  he  carry  on  the 
partnership  business  in  the  expectation  that  his  partner  may 
recover  from  his  insanity,  so  long  as  he  continues  the  business 
with  that  expectation  or  hope  there  can  be  no  dissolution. 

The  question,  therefore,  here  is,  whether  it  is  not  to  be 
considered  that  between  May,  1824,  when  Hardstone  was  first 
affected  with  insanity,  and  1825,  when  the  business  was  sold, 
Noy  carried  on  the  business  in  the  hope  that  the  insanity  of 
his  partner  would  prove  only  temporary,  and  would  not  therefore 
render  a  dissolution  necessary.  I  am  inclined  to  think  that  Noy 
did  carry  on  the  business  till  1825  in  the  hope  of  his  partner's 
recovery ;  and  I  am  further  disposed  to  give  to  the  plaintiff,  the 
representative  of  Hardstone,  the  profits  of  Hardstone's  share 
of  the  partnership  up  to  the  period  at  which  the  business 
was  sold. 

With  respect  to  the  question  of  good-will,  the  Court  is  not 
in  a  situation  to  decide  it  until  the  facts  of  the  case  shall  have 
been  ascertained  upon  a  reference  to  the  Master  to  inquire 
what  were  the  terms  made  by  Noy  with  the  purchaser  of  the 
basiness. 


Jones 
Not. 


FOLEY   V.   PAREY. 

(2  Myl.  &  Keen,  138—147;  S.  C.  Coop.  temp.  Brough.  219;  affirming  5 

Sim.  138.) 

Where  a  testator  gave  his  real  estates,  and  also  his  residuary  property 
to  his  wife  for  life,  with  remainder  to  an  infant  great  nephew  for  life ; 
a  statement  in  the  will  that  it  was  his  particular  wish  and  request  that 
his  wife  and  the  infant's  grandfather  would  superintend  and  take  care 
of  the  infant's  education,  so  as  to  fit  him  for  any  respectahle  profession 
or  employment,  was  held,  under  the  circumstances,  and  upon  the  effect 
of  the  whole  instrument,  to  charge  the  maintenance  and  education  of  the 
infant  upon  the  interest  taken  by  the  testator's  widow  xmder  the  will. 

William  Parry,  by  his  will  duly  attested,  devised  his  mansion- 
house  and  estateis  in  the  parish  of  Einchester  to  trustees  and 
their  heirs,  to  the  use  of  Jane  Parry,  the  testator's  wife,  for  life, 

11—2 
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Nov,  19,  25. 

Lord 

Brougham 

L.C. 
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Foley  without  impeachment  of  waste,  and  after  her  decease  to  the  use 
pabby.  ol  his  great  nephew  William  Walter  Foley,  described  as  the 
son  of  the  testator's  late  nephew,  William  Foley,  for  life,  without 
impeachment  of  waste;  remainder  to  his  issue  successively  in 
tail,  with  an  ultimate  remainder  to  Thomas  Mell  in  fee.  The 
testator  next  proceeded  to  give  directions  to  the  trustees  for 
the  sale  of  the  estates,  or  any  portion  of  them,  with  the  consent 
of  the  wife,  and  for  the  application  of  the  proceeds  of  such  sale. 
He  then  bequeathed  all  his  plate,  linen,  china,  books,  household 
goods,  furniture,  farming  stock,  in  and  about  his  said  mansion, 
to  his  said  wife  for  her  own  use^  absolutely ;  and  after  giving 
divers  pecuniary  legacies,  charged  upon  his  residuary  estate^ 
he  gave  and  bequeathed  all  his  residuary  estate,  both  real  and 
personal,  to  his  executors,  upon  trust  to  convert  the  same  into 
money;  and  after  payment  thereout  of  his  funeral  and  testa- 
mentary expenses  and  debts,  to  invest  the  surplus  on  real  or 
Government  security,  and  pay  the  dividends  to  his  said  wife  for 
her  life,  and  after  her  decease,  on  trust  as  to  the  capital,  for  the 
absolute  use  of  the  said  William  Walter  Foley,  to  be  paid  or 
transferred  to  him  at  twenty-one.  The  will  then  contained  this 
clause:  ''It  is  my  particular  wish  and  request,  that  my  dear 
wife  and  Walter  Williams,  Esq.,  the  grandfather  of  the  said 
William  Walter  Foley,  will  superintend  and  take  care  of  his 
education,  so  as  to  fit  him  for  any  respectable  profession  or 
[  *139  ]  employment."  The  will  also  contained  *  various  other  directions 
and  provisions,  which  were  expressed  in  formal  and  technical 
language;  and  it  concluded  by  nominating  the  testator's  wife 
and  B.  C.  Williams  his  executrix  and  executor.  Walter  Williams- 
took  no  benefit  under  the  will ;  and,  except  in  the  clause  above 
stated,  his  name  was  not  mentioned  in  any  part  of  it. 

The  testator  died  in  November,  1818,  leaving  William  Walter 
Foley,  then  an  infant;  and  William  Walter  Foley,  some  time 
afterwards  filed  his  bill  against  the  executors  and  trustees, 
praying,  among  other  things,  a  declaration  that,  upon  the  true 
construction  of  the  will,  he  ought  to  have  been  maintained  and 
educated,  so  as  to  fit  him  for  a  respectable  profession,  out  of 
the  annual  proceeds  of  the  testator's  estate,  devised  to  the  widow 
for  life,  or,  at  least,  out  of  the  capital  of  the  residuary  estate. 
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It  appeared  from  the  evidence  in  the  cause  that,  in  the  year  Folbt 
1810,  the  testator,  with  the  concurrence  of  the  plaintifiTs  maternal  Pabbt. 
grandfather  Walter  Williams,  the  plaintiff's  father  having  then 
recently  gone  to  India,  placed  the  plaintiff  at  school,  and  con- 
tinued to  take  charge  of  his  education  up  to  Midsummer,  IBIS, 
and  that  the  expenses  of  the  education,  with  the  exception  of 
some  small  sums  for  clothes  (which  were  paid,  as  the  answer 
stated,  out  of  the  testator's  own  pocket)  were  defrayed  out  of 
a  sum  of  190Z.,  left  in  the  hands  of  the  testator  by  the  plaintiff's 
father  immediately  before  his  departure  from  England ;  that  the 
exact  amount  of  the  various  disbursements  on  this  account  were 
regularly  entered  to  his  credit  by  the  testator  in  an  account  book 
which  was  proved  in  the  cause,  and  in  which  he  debited  himself 
with  the  sum  deposited,  and  took  credit  for  the  several  items 
of  his  expenditure,  and  that  there  was  still  of  that  money  in  his 
hands,  remaining  unapplied  at  *the  time  of  his  death,  a  consider-  [  *140  ] 
able  sum,  which,  on  the  application  of  Walter  Williams,  was 
paid  over  to  the  latter  by  the  executors. 

At  the  hearing  of  the  cause,  the  Yicb-Chancellor  made 
a  declaration,  that  the  plaintiff  was  entitled  to  be  maintained 
and  educated  out  of  the  rents,  profits,  and  annual  income  of  the 
testator's  real  and  personal  estates  from  the  decease  of  the 
testator  up  to  the  age  of  twenty-one,  in  such  a  manner  as  to 
fit  him  for  any  respectable  profession  or  emplojrment,  regard 
being  had  to.  the  fortune  given  him  by  the  will,  and  which 
he  was  entitled  to,  expectant  on  the  death  of  the  testator's 
widow  (1). 

Mrs.  Parry  appealed  against  this  part  of  his  Honour's  decree. 

Mr.  Knight  and  Mr.  Duckworthy  in  support  of  the  appeal : 

*  *  If  the  testator  had  meant  to  cast  such  a  burthen  on 
his  widow,  would  he  not  have  said  so  in  direct  and  express 
terms  ?  *  *  The  result  of  his  Honour's  decision,  if  carried  [  141  ] 
into  effect,  will  be  to  cut  down  the  amount  of  the  income  which 
the  testator  allowed  for  his  widow  from  a  liberal  to  a  very 
moderate  provision,  especially  in  the  later  years  of  the  plaintiff's 
minority,    during  which    large   sums  have  been   claimed   and 

(1)  5  Sim.  138. 
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FoLKY       allowed  for  the  purpose  of  completing  his  edacation,  and  paying 
Pai^t.       ft  heavy  apprentice  fee  to  advance  him  in  a  profession. 

*  *  How  can  it  be  said  that  any  trust  is  here  imposed  ?  Who 
are  to  be  the  trustees?  As  far,  at  least,  as  Walter  Williams 
is  concerned,  the  passage  relied  upon  is  no  more  than  the 
expression  of  a  wish.  *  *  How  then  is  it  possible  to  consider 
[  *i*2  ]  the  clause  *as  operating  in  a  different  manner  upon  the  widow, 
who  is  associated  in  this  duty  with  Mr.  Williams,  and  who  is 
named  in  exactly  the  same  words?  *  *  Again,  how  is  the 
burthen  to  be  borne  ?  On  what  property  is  it  to  attach  ?  None 
whatever  is  pointed  out;  and  it  is  only  by  an  unwarranted 
presumption  that  the  provisions  so  anxiously  made  by  the 
testator  for  his  widow  are  held  to  be  fixed  with  this  large  and 
fluctuating  charge.  What,  lastly,  is  the  object  of  the  supposed 
trust  ?  It  is  to  superintend  and  take  care  of  the  plaintiff's 
education,  so  as  to  fit  him  for  a  respectable  profession :  a  form 
of  expression  which,  upon  no  fair  construction,  can  ever  be 
considered  as  equivalent  to  directing  that  the  expense  of  such 
superintendence  and  education  shall  be  borne  by  the  persons 
to  whose  sense  of  generosity  and  gratitude  the  delicate  task 
is  confided. 

Sir  E.  Sugden  and  Mr,  Spence,  contra  : 

[  143  ].  *     *     Could  the  testator^  who  well  knew  that  the  plaintiff  was 

entirely  dependent  upon  his  bounty,  have  intended  to  leave  him 
the  reversionary  heir  to  his  estates,  and  yet  make  no  provision 
for  his  being  brought  up  and  educated  in  a  manner  suitable 
to  the  station  he  was  afterwards  to  fill  ?  Gould  he  intend  that 
the  direction  with  respect  to  his  wife  and  Mr.  Williams  taking 
charge  of  the  infant's  education  was  to  be  an  idle  mockery — the 
mere  expression  of  a  wish,  to  which  the  widow  at   her  own 

[  144  ]  discretion  might  or  might  not  give  effect  ?  *  *  There  is  no 
charge  upon  the  capital  of  the  fund,  nor  even  upon  the  interest 
of  the  widow  directly ;  but  the  required  act  is  to  be  done  by  the 
aid  and  out  of  the  property  coming  to  the  person  upon  whom 
the  duty  is  imposed. 

Mr,  Knight,  in  reply. 
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Thb  Lord  Chancellor  :  Foley 

The  question  in  this  case  arises  not  so  much  upon  the  con-  Pabbt. 
struction  of  the  words  in  the  disputed  clause,  because  if  these  ^ov^b. 
stood  alone  and  the  Court  were  called  upon  to  pronounce  whether 
or  not  they  amounted  to  a  charge  upon  the  life  interest  given 
to  the  widow  in  favour  of  the  nephew,  for  the  expense  of  his 
maintenance  and  education,  and  settlement  in  a  profession,  it 
would  be  impossible  to  say  that  of  themselves  they  were  sufficient 
for  that  purpose.  The  plaintiff's  grandfather,  who  takes  nothing 
under  the  will,  is  joined  with  the  wife,  and  the  words  of  wish 
and  request  are  addressed  to  both  equally.  The  words,  too, 
though  abundantly  strong  as  regards  the  requisition,  are  feeble 
as  regards  maintenance;  and  are  susceptible,  though  barely 
susceptible,  of  a  different  construction;  namely,  as  intended 
only  to  entrust  the  widow  and  grandfather  with  a  general 
superintendence  in  the  nature  of  guardianship,  which  by  law 
the  testator  could  not  formally  and  absolutely  create. 

But  the  Court  is  not  confined  to  the  particular  clause.  It 
is  entitled  to  look  through  the  whole  instrument;  and  if  it 
appears  from  the  whole  that  the  maker  of  it  could  have  had  but 
one  intention,  that  is  to  say,  if  he  cannot,  without  straining  after 
a  bare  possibility,  be  supposed  to  have  had  any  other  meaning 
in  the  words  used  than  *to  express  a  wish  or  desire  that  the  [  *145  ] 
devisee  should  perform  a  given  duty  by  means  of  the  fund  given, 
that  fund  is  as  much  affected  with  a  trust  as  if  the  most  precise 
and  formal  words  had  been  employed.  It  is  impossible  to  read 
this  will  and  weigh  the  whole  of  its  contents  without  coming 
to  the  conclusion  that  the  testator  wished,  that  is,  directed  his 
nephew  to  be  maintained  and  educated  by  his  wife  ;  and  I  think 
he  only  comprehended  the  grandfather  in  the  recommendation 
with  a  view  to  obtaining  for  his  widow  the  assistance  of  that 
male  relative  of  the  infant  in  performing  those  offices,  the 
expense  of  which  the  widow  was  to  pay  out  of  her  legacy. 

It  cannot  be  denied  that  the  precatory  words  are  as  strong  as 
in  almost  any  of  the  cases  on  the  subject,  and  much  more  precise 
than  in  most  of  them.     [After  referring  to  several  cases  of  pre- 
catory trusts,  his  Lordship  concluded  by  saying :]    The  objects        [  146  ] 
are  here,  as  gathered  from  the  words  and  the  context  and  circum- 
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Foley 

V. 

Pabby. 


[147] 


stances  disclosed  on  the  face  of  the  will,  not  superintendence 
merely  of  education,  while  the  infant  starved  to  whom  the 
absolute  property  is  given  in  reversion  expectant  upon  the 
widow's  life  interest;  but  superintendence  and  taking  care  of 
his  education  so  as  to  fit  him  for  a  respectable  profession,  in  all 
which  his  support  must  be  comprehended. 

I  have  therefore  come  to  the  same  conclusion  as  his  Honour, 
not  intending  by  any  means  to  say,  what  no  one  can  indeed 
maintain,  that  education  by  itself  implies  always  maintenance, 
or  that  superintendence  by  itself  implies  support,  or  even  that 
"taking  care,"  though  much  stronger  in  this  sense,  must  needs 
signify  in  every  case  defraying  all  expenses;  but  that,  in  the 
present  instance,  there  is  no  rational  way  of  construing  the  will 
except  by  giving  such  a  meaning  to  those  expressions. 

I  have  examined  all  the  cases,  with  the  view  of  finding  if  there 
was  any  one  that  could  be  deemed  repugnant  to  the  construction 
which  his  Honour  has  here  adopted,  and  I  find  none  of  them 
opposed  to  that  construction,  and  many  confirmatory  of  it. 


1833. 

Nov,  22. 
Bee.  2,  21. 


noUi  Court, 
Leach,  M.R. 

On  Appeal. 

1834. 
Nov,  5,  6,  7. 

Lord 

Bbouoham. 

L.C. 

[149] 

[162] 


SHEERATT  v.  BENTLEY. 

(2  Myl.  &  Keen,  149—167.) 

If  the  general  intention  of  a  testator  can  be  collected  upon  the  whole 
will,  particular  terms  used,  which  are  inconsistent  with  that  intention, 
may  be  rejected  as  introduced  by  the  testator's  mistake  or  ignorance  of 
the  force  of  the  words  used. 

Where  the  latter  part  of  a  will  is  inconsistent  with  a  prior  part,  the 
latter  part  will  prevail. 

*  *  The  bill  [in  this  case]  was  filed  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  upon  the  construction  of  a 
will ;  and  the  material  question,  which  came  to  be  discussed  on 
further  directions,  was  whether,  under  the  will,  Margaret  Harrison 
took  the  real  and  personal  estate  of  the  testator  (her  husband) 
absolutely,  or  for  life  only  ;  or  whether,  as  was  insisted  on  behalf 
of  the  testator's  heir-at-law  and  next  of  kin,  the  will,  or  the 
greater  part  of  it,  was  void  for  uncertainty. 

[The  will  in  question  is  sufficiently  stated  for  the  purpose 
of  this  report  in  the  judgment  of  the  Master  of  the  Bolls.] 
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Afr.  PembertoH  and  Mr.  Temple,  for  the  surviving  executor.      Shbbbatt 

V. 

Mr.  Wright,  for  the  heir-at-law,  contended,  first,  that  the 
will  was  void  for  uncertainty ;  and,  secondly,  that,  if  the  Court 
did  not  arrive  at  that  conclusion,  the  clause  which  cut  down 
the  absolute  interest  given  to  the  wife  in  the  prior  part  of  the 
will  to  an  estate  for  life  must  be  considered  as  operative,  upon 
the  principle  that,  where  there  was  a  repugnance  between  two 
clauses  in  a  will,  the  latter  clause  would  prevail  over  the 
former. 

Mr.  Dixon,  for  one  of  the  next  of  kin,  [contended  that  the 
will  was  void  for  uncertainty.] 

Mr.  Bickersteth  and  Mr.  Jacob,  for  parties  interested  in  the        [  15S  ] 
dispositions  made  by  the  testator  in  the  latter  part  of  his  will, 
[contended  that  the  absolute  interest  of   Margaret  Harrison 
was  cut  down  to  a  life  estate  by  the  latter  part  of  the  will.] 

Mr.  Tinney  and  Mr.  G.  Richards,  for  the  defendant  Bentley,        [  is*  ] 
[who  claimed  to  be  absolutely  entitled  to  whatever  interest  the 
widow  took  under  the  will.] 

Mr.  Treslove,  [for  a  legatee  under  the  will.]  [  156  ] 

Mr.  Bickersteth,  in  reply. 

[The  arguments  of  counsel,  and  cases  cited  by  them,  turned 
upon  the  rule  now  established  that  where  there  are  two  incon- 
sistent clauses  in  a  will,  the  later  clause  generally  prevails.] 


Bee,  21. 


Thb  Master  of  the  BoUiS : 

In  this  most  inaccurate  will  it  is  impossible  to  give  effect 
to  every  expression  used  by  the  testator,  several  *of  those  [  •is?  ] 
expressions  being  necessarily  inconsistent  with  each  other. 
There  are,  however,  two  principles  of  construction  upon  which 
it  appears  to  me  that  a  Court  may  come  to  a  conclusion  without 
the  necessity,  which,  if  possible,  is  always  to  be  avoided,  of 
declaring  the  will  void  for  uncertainty.  First,  if  the  general 
intention  of  the  testator  can  be  collected  upon  the  whole  will, 
particular  terms  used  which  are  inconsistent  with  that  intention 
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Shebbatt  may  be  rejected,  as  introduced  by  mistake  or  ignorance,  on  the 
Bentlbt.  P^^^  of  ^^6  testator,  as  to  the  force  of  the  words  used ;  secondly, 
where  the  latter  part  of  the  will  is  inconsistent  with  a  prior  part, 
the  latter  part  of  the  will  must  prevail. 

The  testator  begins  his  will  by  directing  that  his  just  debts, 
and  a  legacy  given  to  his  sister  by  his  father's  will,  should  be 
paid.  He  then  gives  a  sum  of  400Z.  to  Henrietta  Slater  for  her 
life,  and  after  her  death  to  her  lawful  children  when  they  shall 
severally  attain  the  age  of  twenty-one  years;  and  in  case 
Henrietta  Slater  should  die  without  leaving  lawful  issue,  he  then 
gives  the  same  sum  of  400?.  to  his  wife  Margaret  Harrison,  to 
dispose  of  the  same  as  she  shall  think  proper.  He  next  proceeds 
to  give  the  whole  of  his  real  and  personal  estate  whatsoever, 
and  wheresoever,  and  of  what  nature  or  kind  soever,  unto  his 
said  wife,  her  heirs,  executors,  administrators,  and  assigns  for 
ever;  and  then  directs  that  the  legatees  before  mentioned,  by 
whom  must  be  intended  Henrietta  Slater  and  her  children,  shall 
not  be  entitled  to  the  whole  or  any  part  of  the  legacies  until  the 
full  term  of  twelve  months  after  the  death  of  his  wife. 

The  will,  thus  far,  therefore,  is  not  altogether  consistent.     It 

cannot  be  consistent  that  the  wife,  her  heirs,  executors,  adminis- 

[  'loS  ]       trators,  and  assigns,  shall  take  *the  whole  real  and  personal 

estate,  and  that  twelve  months  after  her  death  the  legatees  shall 

take  this  sum  of  400Z.  from  the  same  property. 

The  will  then  provides  that,  if  the  wife  shall  happen  to  die 
in  her  husband's  lifetime,  and  the  before  mentioned  devises  and 
bequests  to  her  thereby  lapse,  the  estate  and  effects  of  the 
testator,  as  well  real  as  personal,  shall  go  to  his  brother-in-law, 
William  Sherratt,  his  heirs,  executors,  administrators,  and 
assigns,  upon  trust  for  such  persons  and  for  such  estates  and 
interests  as  the  testator's  said  wife  in  her  lifetime,  by  any 
writing  under  her  hand,  shall  direct.  The  testator  then  further 
gives,  devises,  and  bequeaths  unto  certain  persons  therein 
described  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  of  what  kind  and  sort  soever,  and  wheresoever, 
to  be  equally  divided  amongst  them,  share  and  share  alike,  after 
the  decease  of  his  said  wife. 

The  wife  having  survived  the  testator,  the  gift  to  her  in  case 
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she  died  before  him  is  now  out  of  the  question,  except  in  so  fax  Shbbbatt 
as  it  may  be  used  to  evidence  the  intention  of  the  testator.  It  bentlbt. 
is  argaed  that  the  subsequent  pecuniary  legacies,  and  the  gift 
of  the  rest  and  residue  of  the  testator's  real  and  personal  estate 
after  the  wife's  decease  are  to  be  understood  as  applying  only  to 
the  case  of  the  wife  dying  in  the  lifetime  of  the  husband  and 
making  no  appointment ;  and  that  the  construction  is  to  be  the 
same  as  if  these  latter  provisions  had  been  prefaced  by  such  a 
declaration.  But  it  must  be  observed,  that  if  the  Court  could 
in  any  case  go  to  such  a  length,  it  would  not  be  warranted  in 
so  doing  in  the  present  instance,  because  the  gifts  are  to  take 
effect  immediately  upon  the  wife's  decease,  sgid  not  upon  the 
decease  of  the  wife  in  the  event  of  her  surviving  her  husband. 

Although  the  terms  of  the  first  gift  to  the  wife  would  give  her  [  i^o  ] 
the  whole  real  and  personal  estate,  it  appears  to  me  that  it  is 
to  be  intended  that  the  testator  did  not  understand  the  force  of 
the  words  used ;  that  his  general  intention  was  to  give  to  the 
wife  the  full  enjoyment  of  all  his  property  during  her  life,  and 
to  give  it  over  to  the  persons  named  in  the  latter  part  of  his 
will  after  her  decease.  To  give  effect  to  that  general  intention, 
I  reject  the  words  ''  heirs,  executors,  administrators,  and  assigns 
for  ever,"  as  used  by  the  testator  without  full  knowledge  of  their 
force ;  and  I  call  in  aid  the  second  rule  to  which  I  have  referred, 
that,  if  there  be  doubts  as  to  the  general  intention,  the  latter 
part  of  a  will  shall  prevail  against  inconsistent  expressions  in 
the  prior  part  of  it. 

Against  this  decision  the  defendant  Bentley  having  presented  ism. 
an  appeal  to  the  Lord  Chancellor,  the  case  was  again  fully  ^^^'•'^^'  ^' 
argued  by  Mr.  Thine}/  and  Mr.  Richards  for  the  appellant,  by 
Mr.  Rolfe  and  Mr.  Jacob  for  the  devisees  over,  by  Mr.  Dixon 
for  the  next  of  kin,  and  by  Mr.  Wright  for  the  heir-at-law.  [The 
arguments  were  in  substance  the  same  as  those  urged  in  the 
Court  below.] 

The  Lord  Chancellor,  after  stating  the  material  parts  of  the       Nov.  7. 
will,  proceeded  as  follows : 

*     *     The  rule  has  often   been  cited,  though  very  seldom       [  i^i  ] 
made  the  ground  of  judicial  determination,  which  requires  us 
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Shsbbatt    to  give  efifect  to  the  last  of  two  repugnant  clauses  in  a  will, 


t>. 


Bentlet.  though  in  a  deed  the  first  shall  prevail.  It  is  indeed  as  old  as 
the  time  of  Lord  Coke,  who  states  it  in  the  first  Institute  (i) ; 
and  it  is  curious  to  observe  how  he  deduces  it  from  the  text. 
Littleton  (2)  simply  says,  ^'that  if  a  man  at  divers  times  make 
divers  testaments  and  divers  devises,  &c.  the  last  devise  and 
will  shall  stand."  His  learned  and  subtle  commentator  educes 
from  the  &c.  this  further  meaning ;  **  Here,  by  &c.,  is  to  be 
understood  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last  devise  taketh  place;  ami  duo  inter  se 
pvgnantia  reperiuntur  in  testamento,  idtimum  ratum  esW  But 
subsequent  authority  has,  though  by  no  means  uniformly, 
adopted  this  principle.  Some  have  held  that  both  of  the 
repugnant  gifts  are  void;  and  Mr.  Butler,  in  his  note  (3),  says, 
the  better  opinion  is,  that  each  devisee  takes  a  moiety.  I  think, 
however,  that  the  weight  of  authority  is  the  other  way ;  and  I 
feel  bound  to  say  that  the  law  is  otherwise,  and  that  Lord  Coke's 
doctrine  is  the  sound  one ;  and  I  do  so  in  deference  to  the  weight 
of  authority,  and  not  to  the  reason  of  the  rule.  For,  besides  the 
inconvenience  of  so  severing  the  parts  of  one  instrument  as  to 
set  the  latter  against  the  former  instead  of  construing  the  whole 

[  •162  ]  together  (which  would  lead  either  to  giving  effect  to  *both  or  to 
neither),  the  refinement  seems  sufficiently  puerile  which  intro- 
duces this  rule  of  construction  in  the  case  of  wills,  merely 
because  of  the  maxim  voluntas  est  ambulatoria  usque  ad  mortem ; 
whereas  ample  effect  would  be  given  to  the  principle,  if  the 
whole  will  were  considered  as  one  act  instead  of  being  separated 
into  parts,  an  earlier  and  a  later.  Besides,  there  is  manifest 
inconsistency  in  this  doctrine ;  for  if  the  last  expression  of  all 
is  to  prevail,  wherever  the  will  is  executed  by  signing  and 
publication,  necessarily  the  last  act  of  all,  the  latest  expression 
of  intention  is  the  execution,  and  this  refers  to  the  earlier  as 
well  as  to  the  later  clauses,  and  recalls  them  into  existence,  if 
they  had  been  destroyed  by  those  later  clauses. 

Such  appears  to  be  the  reasonable  view  of  the  subject,  and  it 
would  lead  either  to  the  opinion  of  those  who  have  held  that 

(1)  Co.  Litt.  112  b.  (3)  Co.  Litt.  112  b,  n.  1. 

(2)  S.  168. 
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both  clauses   are  destroyed,  or  to  that  which   considers  both     shbrbatt 
devisees  to  take  equally,  on  the  sounder  principle  of  giving  effect     bbntley. 
as  far   as  possible  to  the  whole  instrument.     The  weight  of 
authority,  however,  is  against  this  opinion. 

[His  Lordship  then  reviewed  the  authorities,  observing  (p.  164) 
that  in  Leicester  v.  Bigga  (i)  the  doctrine  was  carried  further 
than  he  was  aware  of  its  having  been  carried  in  any  other  case, 
and  he  concluded  his  judgment  by  saying :] 

The  testator  first  gives  her  (Margaret  Harrison)  the  fee  simple       [  i^^  ] 

immediately  on  his  own  decease.     He  afterwards  gives  that  fee 

simple  to  others,  not   immediately  on  his  own  death,  but  in 

remainder  expectant  on  the  determination  of  Margaret  Harrison's 

life.     Either,  therefore,  he  had  changed  his  intention,  and  was 

minded  to  give  her  a  life  estate  instead  of  the  fee  he  had  at  first 

given  her,  or  he  was  ignorant  of  the  force  of  the  words  he  had 

originally  used;   and  those  words  must  be  rejected  as  having 

been  used  by  mistake.     The  former  alternative  is  the  one  to 

which  the  rule  sanctioned  by  modern  decisions,  as  well  as  by 

Lord  Coke's  opinion,  leads.     The  latter  is  the  inference  drawn, 

not  unfairly,  *from  the  whole  instrument  taken  together.    For       [  •167  ] 

if  probabilities  are  to  be  weighed,  it  is  much  more  likely  that 

the  testator  did  not  well  understand  the  force  of  the  words  he 

used  in  giving  the  residue  to  the  wife,  than  that  he  was  ignorant 

that  he  was  giving  to  W.  Allen  and  J.  Sherratt's  children  an 

interest  which  should  only  take  effect  after  his  wife's  decease — 

the  period  he   expressly  fixes.    His  wife's  life  interest  seems 

more  than  once  to  have  been  distinctly  in  his  contemplation  in 

the  course  of  the  will;  for  he  declares  that  the  legacies  first 

given  shall  not  take  effect  till  a  year  after  her  death.     Either 

snppoBition,    however,   will   suffice  to   support  the  conclusion, 

which  I  adopt,  that  she  only  took  a  life  interest. 

The  decree  must  be  affirmed,  but  without  costs. 

(1)  11  E.  E.  533  (2  Taunt.  109). 
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1832.  LECHMERE  v.  LAYIE  (1). 

^"^y^-  (2  Myl.  &  Keen,  197—201.) 

RolU  C<furt,  Words  of  expectation  in  a  will,  not  amounting  to  recommendation, 

LEACHf  M.R.  ^iu  ijQ^  create  a  trust. 

r  197 1 

The  testatrix  Ann  Lavie  made  a  codicil  to  her  will  in  the 
following  words :  "I  hope  none  of  my  children  will  accuse  me 
of  partiality  in  having  left  the  largest  share  of  my  property  to 
my  two  eldest  daughters,  my  sole  motive  for  which  was  to  enable 
them  to  keep  house  so  long  as  they  remain  single ;  but  in  case 
of  their  marrying,  I  have  divided  it  amongst  all  my  children. 
If  they  die  single,  of  course  they  will  leave  what  they  have 
amongst  their  brothers  and  sisters,  or  their  children." 

The  testatrix  left  her  two  eldest  daughters,  Anna  Maria  Lavie, 
and  Sarah  Lavie,  two  sons,  and  another  daughter,  the  plaintiflF 
Emilia  Lechmere,  surviving  her,  a  fourth  daughter,  Frances 
St.  John,  having  died  in  the  lifetime  of  the  testatrix. 

Anna  Maria  Lavie  died  without  having  been  married;  and, 
by  her  will,  bequeathed  all  her  property,  subject  to  a  few 
pecuniary  legacies,  to  her  sister  Sarah. 

Sarah  Lavie  also  died  without  having  been  married,  and 
having  made  a  will,  which  contained  the  following  passage : 
**  The  whole  of  the  money  left  me  by  my  dear  mother,  as  well 
,  as  my  sister,  and  likewise  what  Aunt  Blaney  left  to  my  sister, 
is  all  now  mine,  and  invested  in  the  Navy  4  per  cents."  Sarah 
Lavie  proceeded,  by  her  will,  to  dispose  of  her  property  among 
her  relations,  but  otherwise  without  regard  to  the  above-stated 
codicil  to  the  will  of  her  mother. 
[  lys  ]  The  bill  was  filed  by  Thomas  Luther  Lechmere  and  Emilia 

his  wife  (the  only  surviving  child  of  the  testatrix  Ann  Lavie), 
and  by  children  of  deceased  sons  and  daughters  of  the  testatrix 
Ann  Lavie,  against  the  personal  representative  of  Sarah  Lavie, 
who  was  also  the  personal  representative  of  Anna  Maria  Lavie, 
and  of  the  testatrix  Ann  Lavie,  and  against  other  parties 
interested  under  the  will  of  Ann  Lavie;  and  the  principal 
question  in  the  cause  was,  whether  the  words  of  the  codicil 
amounted  to  recommendation,  so   as  to  create  a  trust  in  the 

(1)  The  last  of  the  many  later  reported  cases  on  ** precatory  trusts"  is  He 
Williamsy  '97,  2  Ch.  12. 
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property  given  by  the  will  of  Ann  Lavie  to  her  two  eldest 
daughters  for  the  benefit  of  the  brothers  and  sisters  or  their 
children. 


Lbohmeub 

V. 

Lavib. 


Mr.  Pemberton  and  Mr.  Crompton,  for  the  plaintiffs. 

Mr.  Bickersteth,  Mr.  Tinney,  Mr.  Ellison,  Mr.  Schomberg, 
and  Mr.  Flather,  for  different  defendants. 

Thb  Mastsr  o7  the  Bolls  : 

I  consider  the  words  of  this  codicil  as  words  expressing  the 
expectation  of  the  testatrix,  but  not  as  words  of  recommendation, 
or  as  intended  to  create  an  obligation  upon  the  two  eldest 
daughters.  The  words  apply  not  simply  to  the  property  given 
by  the  testatrix,  but  to  all  property  which  the  daughters  might 
happen  to  possess  at  their  deaths,,  leaving  what  she  gives  by  her 
will  at  their  disposition  during  their  lives,  and  extending  to 
property  which  might  never  have  belonged  to  her,  and  wanting 
altogether  certainty  of  amount. 


[200] 


[201] 


MACKINNON  v.  SEWELL. 

(Further  consideration,  5  Simons,  78 — 86 ;  affirmed  on  appeal,  2  Myl.  &  Keen, 
202—220 ;  S.  C.  Coop.  temp.  Brough.  224  ;  3  L.  J.  (N.  S.)  Ch.  161.) 

A  bequest  of  a  residue  to  D.  for  life,  with  remainder  to  her  daughter  L. , 
if  she  should  survive  her  mother  and  attain  twenty-one ;  but,  if  not,  then 
to  such  other  children  of  D.  as  should  be  living  at  their  mother's  decease, 
and  should  attain  twenty-one ;  and  if  all  such  other  children  of  D.  should 
die  under  twenty-one,  then  over  to  M.  D.  survived  her  daughter  L., 
and  her  only  other  child  attained  twenty-one,  but  died  in  her  lifetime  : 
Held,  that  on  the  death  of  D.  leaving  no  children,  the  bequest  over  to 
M.  took  effect. 

Thje  will  of  Lydia  Vernon  gave  the  residue  of  her  personal 
estate  to  trustees,  and  tl^  survivor,  and  the  executors  and 
administrators  of  such  survivor,  upon  trust  to  invest  the  same 
in  the  public  funds,  or  on  real  securities,  and  to  receive  and  pay 
the  dividends  and  income  thereof,  as  the  same  should  become 
due  and  payable,  unto  her  daughter  Caroline  Dewar  during  her 
life.  It  then  proceeded  in  these  words :  ^'  And  from  and  after 
her  decease,  upon  trust  to  assign,  transfer,  and  pay  the  principal 


1831. 
Deo.  22. 

Shadwell, 
V.-C. 

On  Appeal. 

1838. 
Dec.  7,  16. 


Lord 

Brougham, 

L.C. 

[  202  ] 
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BiAOKiNKON   thereof,  with  the  dividends  and  interest  then  grown,  unto  my 


V, 


Sbwell.  said  grand-daughter  Caroline  Lydia  Dewar  (who  was  the  daughter 
of  the  said  Caroline  Dewar),  if  she  shall  survive  her  said  mother, 
and  live  to  attain  the  age  of  twenty-one  years,  and  in  the  mean 
time,  after  her  said  mother's  decease,  to  pay  and  apply  the 
dividends,  interest,  and  income  thereof  for  or  towards  her  main- 
tenance and  education.  And  in  case  the  said  Caroline  Lydia 
Dewar  shall  not  survive  her  said  mother,  and  live  to  attain  the 
age  of  twenty-one  years,  then  upon  trust  to  assign,  transfer,  and 
pay  all  the  said  trust-stocks  and  premises  to  such  other  child  or 
children  of  my  said  daughter  Caroline  Dewar,  in  such  manner 
as  she  shall,  by  any  writing  under  her  hand,  notwithstanding  her 
coverture,  nominate,  direct,  or  appoint ;  and  for  want  of  such 
nomination,  direction,  or  appointment,  then  in  trust  to  assign, 
transfer,  and  pay  all  the  said  trust  stocks,  securities,  and  pre- 
mises, to  such  other  child  or  children  of  my  said  daughter 
Caroline  Dewar  as  shall  be  living  at  the  time  of  her  decease, 
equally  to  be  divided  between  them,  share  and  share  alike,  if 

[  *203  ]  more  than  one,  and  if  but  one,  then  the  whole  *to  such  only 
child,  and  to  be  paid  them  respectively  after  their  said  mother's 
decease,  when  and  as  they  respectively  shall  have  attained  the 
age  of  twenty-one  years  ;  and  in  the  mean  time,  after  their  said 
mother's  decease,  the  income  of  their  respective  portions  to  be 
paid  or  applied  for  or  towards  their  maintenance  and  education 
respectively.  And  in  case  of  the  death  of  any  of  them  before 
such  age,  then  the  share  or  shares  of  such  child  or  children  so 
dying  shall  go  and  be  paid  to  the  survivors  or  survivor  of  them, 
at  such  time  as  his,  her,  or  their  original  share  or  shares  is  or 
are  made  payable  as  aforesaid.  And  if  all  such  other  children 
of  my  said  daughter  Caroline  Dewar  shall  happen  to  die  before 
attainment  of  the  said  age  of  twenty-one  years,  then  in  trust  for, 
and  I  give  the  same  to  my  daughter  Louisa  Mackinnon,  her 
executors,  administrators,  and  assigns." 

The  testatrix,  Lydia  Vernon,  died  in  the  year  1789 ;  Caroline 
Lydia  Dewar  died  in  the  year  1800,  in  the  lifetime  of  her  mother 
Caroline  Dewar,  who  in  the  year  1804  made  an  appointment  of 
1,0002.  3  per  cent,  stock,  part  of  the  testatrix's  residuary  estate, 
in  favour  of  her  son  and  only  other  child  John  Dewar.     John 
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Dewar  died  in  December,  1812,  after  having  attained  the  age  of    Maokini^on 
twenty-one ;  and  Caroline  Dewar,  the  mother,  died   in  April,      SBunBLL. 
1821,  having  outlived  both  her  children. 

At  the  hearing  on  further  directions,  the  question  raised 
between  the  plaintiff,  claiming  as  personal  representative  of 
LfOoisa  Mackinnon,  and  some  of  the  defendants  who  claimed 
under  the  testatrix's  next  of  kin  was,  whether,  in  the  events 
which  had  happened,  the  bequest  over  to  the  testatrix's  daughter 
Louisa  Mackinnon  had  taken  effect,  or  whether  in  those  events 
the  testatrix  had  died  intestate  as  to  her  residuary  estate. 

The  Yige-Ghancellor  decided  that  the  bequest  in  favour  of  [  204  ] 
Louisa  Mackinnon  was  effectual  [as  reported  in  5  Simons,  78 — 86, 
saying  (at  p.  85)  :]  The  question  is  whether  the  testatrix  did  not  I83i. 
mean  to  make  a  bequest  over  in  case  none  of  the  other  children  of  r  5  gj^gs  i 
her  daughter  Caroline  Dewar,  survived  their  mother  and  attained 
21.  In  my  opinion  it  is  clear  that  she  meant  her  residuary  estate 
to  go  over,  in  the  event  of  that  contingency  happening.  Then  the 
question  is  whether  I  am  not  at  Uberty  so  to  construe  those 
words,  which  do  not  artificially  express  that  condition,  as  the 
Court  construed  *the  words  in  Jones  v.  Westcomb,  and  Murray  v.  [  •se  ] 
Jones.  And  I  certainly  think  that  I  am  not  doing  more  violence 
to  the  expressions  used  by  the  testatrix  in  this  case,  if  I  construe 
them  so  as  to  make  Louisa  Mackinnon  take  in  the  event  that 
has  happened,  than  was  done  to  the  language  of  Lady  Bath's 
will,  in  the  case  of  Murray  v.  Jones,  The  exact  words  used  in 
the  bequest  in  Jones  v.  Westcomb,  are  not  stated,  in  the  report ; 
but,  taking  their  effect  to  be  as  it  is  there  represented,  the  party, 
contemplating  that  there  might  be  a  child  bom,  makes  a  gift 
over,  in  the  event  of  the  child  dying  under  the  age  of  21.  The 
expression :  ''  if  the  child  shall  die  under  21,"  is  equivalent  to 
the  expression :  ''  if  the  child  shall  not  live  to  attain  21."  It 
points  to  the  same  event,  although  the  words  are  not  the  same ; 
and  I  cannot  but  think  that  the  bequest  over  in  this  case,  in  the 
event  of  the  children  that  may  survive  the  mother  not  attaining 
the  age  of  21,  is  but  equivalent  to  a  bequest  over  in  the  event  of 
there  being  no  child  who  shall  survive  the  mother  and  attain  21 ; 
and  although,  by  putting  that  construction  on  the  gift  over, 
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MACKINNON  violence  is  done,  to  a  certain  extent,  to  the  words  of  the  will,  yet 
SswBLL.  more  violence  is  not  done  to  them  than  has  been  done  in  similar 
cases :  and  I  have  to  add  that  the  intention  of  the  testatrix,  as  it 
is  to  be  collected  from  the  context  of  the  will,  appears  to  require 
that  the  language  of  the  bequest  over  should  receive  the  con- 
struction which  I  have  put  upon  it :  and  I,  therefore,  think  that 
Louisa  Mackinnon  is  entitled  to  the  residuary  fund. 

1833.  An  appeal  was  now  brought  from  his  Honour's  decree. 

[2  My.  k  K. 

2^  ]  Sir  E.  Siigden  and  Mr.  Barber,  in  support  of  the  appeal : 

The  gift  over  in  favour  of  Louisa  Mackinnon  has  failed,  inas- 
much as  the  event  has  not  happened  on  which  that  gift  is  made 
[  206  ]  contingent.  *  *  The  decision  is  at  variance  with  all  the  cases, 
which  establish  beyond  dispute,  that  where  a  legacy  is  given  over 
upon  a  contingency,  the  very  contingency  specified  must  happen 
before  the  legatee  over  can  take  any  thing.  [They  cited  WiUiuvxs 
V.  Chitty  (1),  Calthorpe  v.  Gough  (2),  Baker  v.  Hanhury  (3),  Doo  v. 
Brabant  (4),  and  other  cases.] 

Mr.  Pepys,  Mr.  Swanston,  and  Mr,  Ching,  for  other  parties 
interested  in  supporting  the  appeal. 

The   Attorney 'General  {Sir    W.   Home),   Mr.  Knight^   and 
Mr.  BeameSy  in  support  of  the  decree : 

The  appellant's  argument  proceeds  throughout  upon  a  confusion 
of  two  things,  in  themselves  perfectly  distinct, — gifts  strictly  upon 
condition,  and  what  have  been  termed  conditional  limitations.  *  * 
[207]  Statham  v.  Bell  (5),  Murray  v.  Jong«  (6),  and  the  other  cases 
referred  to,  have  fully  established  this  principle,  that,  although 
on  the  face  of  a  will  words  may  be  found  which,  taken  literally, 
would  apparently  import  a  condition,  the  Court  is  not,  therefore, 
prevented  from  construing  them  as  words  of  limitation,  where 
common  sense  and  the  probable  intention  of  the  testator  require 

(1)  3  E.  E.  71  (3  Ves.  545).         (4)  2  E.  E.  503  (4  T.  E.  706). 

(2)  2  E.  E.  505,  71.  (4  T.  E.  707,  w.).    (5)  Cowp.  40. 

(3)  27  E.  E.  85  (3  Euse.  340).        (6)  13  E.  E.  104  (2  V.  &  B.  313). 
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it.  *  *  The  prior  bequest  is,  on  the  death  of  Caroline  Lydia  mackinnok 
in  the  lifetime  of  her  mother,  to  such  other  children  as  shall  skwbll. 
survive  their  mother  and  attain  twenty-one.  Now  there  never 
■were  any  children  who  answered  that  description:  no  children 
survived  their  mother;  of  course  no  such  children  attained 
twenty -one,  so  that  the  objects  of  that  bequest  never  came  into 
es^e.  The  intermediate  limitation,  therefore,  may,  from  the 
objects  having  failed,  be  put  entirely  out  of  view.     *     *     * 

Sir  E.  Sugden,  in  reply.  [  208  ] 

The  Lord  Chancellor  :  -^^^-  i^- 

The  question  here  arises  upon  the  construction  of  Lydia  Vernon's 
will,  the  residuary  clause  of  which  gives  the  residue  to  her 
daughter  Caroline  Dewar  for  life,  and  after  her  decease  to  her 
grand-daughter  Caroline  Lydia,  if  she  shall  survive  her  mother 
and  attain  the  age  of  twenty-one  ;  and  in  case  she  shall  not  sur- 
vive her  mother  and  attain  that  age,  to  such  of  Caroline's  other 
children  as  she  shall  appoint ;  and  in  default  of  appointment,  to 
such  other  child  or  children  of  Caroline  as  shall  be  living  at  the 
time  of  her  death ;  to  be  paid  when  they  respectively  attain 
twenty-one.  It  then  gives  the  shares  of  such  surviving  children 
who  may  die  under  twenty-one  to  the  survivors  or  survivor,  to 
\fe  paid  at  his  or  their  reaching  that  age.  Last  of  all  comes  the 
gift  over,  upon  which  the  case  turns,  and  which  provides  for  the 
event  of  all  the  other  children  dying  under  twenty-one.  These 
provisions  already  recited,  having  proceeded  on  the  supposition 
that  Caroline  Lydia  might  not  come  within  the  description  of 
surviving  her  mother  and  attaining  twenty-one,  all  relate  to  the 
other  children  of  Caroline,  and  the  gift  over  is  confined  to  the 
same  class,  viz.  the  children  other  than  Caroline  Lydia,  who  had 
been,  as  it  were,  disposed  of.  The  same  provisions,  too,  had 
contemplated  the  case  of  one  or  more  of  the  children  of  Caroline 
dying  under  age.  There  remained  to  be  provided  for  the  case  of 
all  those  children  so  dying,  and  for  that  the  latter  part  of  the 
clause — the  gift  over — ^provides,  by  directing  that  if  all  such  other 
children  of  Caroline  happen  *to  die  under  age,  then  the  residue  [  •2oy  ] 
shall  go  to  the  testatrix's  other  daughter  Louisa  Mackinnon,  her 
executors,  administrators,  and  assigns. 

12—2 
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M AOKiimoM  Caroline  Lydia  died  in  the  lifetime  of  her  mother ;  and  John 
SswBLL.  her  brother,  in  whose  favour  Caroline  partially  executed  the 
power  of  appointment,  survived  Caroline  Lydia,  but  predeceased 
his  mother,  not,  however,  before  he  had  attained  twenty-one. 
Thus  he  was  excluded  from  all  the  residue  beyond  what  he  took 
under  the  partial  appointment ;  because  he  did  not  survive  his 
mother.  But  as  he  died  after  majority,  the  question  is,  whether 
or  not  the  gift  over  takes  effect,  that  gift  being  given,  if  all  such 
other  children  of  Caroline  die  under  age  ? 

Was  he,  then,  one  of  this  class?  If  he  was,  clearly  the 
executory  limitation  cannot  take  effect ;  for  all  the  children  of 
Caroline  did  not  die  under  age.  Supposing,  therefore,  the  words 
''  all  such  other  children  of  Caroline  "  were  read  as  if  they  stood 
''  all  the  other  children  of  Caroline,"  that  is,  all  except  Caroline 
Lydia,  but  without  any  other  specification  or  distinction,  it  is 
unquestionable  that  the  gift  over  could  not  take  effect  without 
doing  violence  to  the  plain  meaning  of  the  clause  ;  for  not  only 
the  event  has  not  happened  upon  which  the  executory  limitation 
was  made  to  depend,  but  the  contrary  has  happened,  one  of 
Caroline's  children  having  reached  majority.  Nor  can  this  posi- 
tion be  denied  upon  the  ground  of  the  provision  being  a  conditional 
limitation,  and  the  event  having  only  defeated  a  precedent  limita- 
tion, or  removed  out  of  the  way  a  precedent  estate.  For  words 
importing  contingency  or  condition  shall  never  be  taken  a& 
creating  a  conditional  limitation,  unless  to  effect  the  plain  meaning 
of  the  testator,  and  never  where  the  intention  clearly  imports  a 
condition  precedent,  and  nothing  can  differ  more  than  a  gift 
[  •210  ]  over,  if  all  Caroline's  ^children  die  under  age  ;  and  a  gift  over, 
if  all  of  them  do  not  reach  majority. 

But  the  decree  of  his  Honour  does  not  rest  upon  any  such 
ground.  The  respondent  does  not  read  the  words  as  if  they  were 
'*  all  the  other  children  of  Caroline,"  but  takes  them  literally  as 
they  stand,  "  all  such  other  children  of  Caroline,"  and  contends 
that  they  describe  one  class  of  the  children  of  Caroline  ;  namely, 
those  who  survived  her.  Now,  as  none  survived  her,  and,  there- 
fore, that  class  never  came  into  existence,  it  is  argued  that  the 
intention  was  effectually  fulfilled  by  taking  the  words  as  words 
of  limitation,  upon  the  authority  of  that  class  of  cases  of  which 
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Jones  V.  Westcomb{i)  is  the  leading,  though  certainly  not  the    Maokinnoh 
strongest,  or  the  most  remarkable,  decision.  Sewibll. 

To  support  the  decree,  the  Court  must  be  satisfied  of  two 
things;  first,  that  the  words  bear  the  construction  put  upon 
them,  and,  secondly,  that  the  clause  so  construed  comes  within 
the  principle  applicable  to  cases  of  this  description,  and  may  be 
taken,  upon  the  authorities,  as  only  apparently  a  condition,  but 
really  a  limitation. 

[His  Lordship  then  discussed  the  construction  of  the  will,  and 
agreed  with  the  conclusion  at  which  the  Mastbb  of  thb  Bolls 
had  arrived,  and  continued  as  follows :] 

As  no  child  survived  Caroline,  and  the  class  described,  there-        [  212  ] 
fore,  never  came  into  existence,  we  are  next  to  consider  the  second 
proposition  upon  which  the  decree  rests,  that  the  clause  may  be 
taken  as  importing  limitation,  and  not  a  precedent  condition. 

What  has  been  said  upon  the  sense  of  the  words,  and  their 
connection  with  the  foregoing  provisions,  greatly  aids  this  view 
of  the  matter.  It  shews  the  intention  of  the  testatrix  to  provide 
for  the  event  left  unprovided  for,  the  event  of  all  those  children 
being  removed  before  *majority.  Surviving  their  mother  and  [  '218  ] 
coming  of  age  are  the  events  constantly  kept  in  view  throughout 
this  branch  of  the  will,  and  both  together.  Surviving  goes  for 
nothing,  unless  the  children  live  to  attain  twenty-one,  and  vice 
rersd.  Caroline  Lydia,  the  first  legatee  of  the  residue,  takes 
nothing,  if  she  either  predeceases  her  mother,  attaining  twenty- 
one,  or  survives  her,  and  dies  under  twenty-one ;  nay,  in  either 
case,  she  not  only  takes  nothing  under  the  will  directly,  but  she 
is  excluded  from  the  benefit  of  the  appointment,  the  power  being 
confined  to  the  other  children  at  whatever  time  they  die.  Then, 
all  the  gifts  to  those  other  children  are  carefully  confined  to  such 
as  reach  majority ;  and  there  seems  nothing  at  all  inconsistent 
with  this  frame  of  the  residuary  clause  in  supposing  that  the 
testatrix  intended  to  prefer  her  daughter  Louisa  Mackinnon,  if 
none  of  her  grandchildren  survived  their  mother  and  reached 
twenty-one, — those  two  conditions  being  throughout  in  her  view, 
and  never  lost  sight  of  except  in  one  instance  only,  where  she  is 
not  herself  distributing  the  residue,  but  devolving  the  distribution 

(1)  1  Eq.  Ca.  Abr.  245,  pi.  10. 
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HAOKnrNos  of  it  upon  another  by  creating  a  power.  There  seems,  therefore, 
Sewell.  nothing  inconsistent  with  the  general  intent  in  giving  effect  to 
this  executory  limitation,  by  treating  it  as  a  gift  over  upon  the 
removal  out  of  the  way  of  the  preceding  interests,  in  whatever 
manner  that  removal  is  effected ;  whether  by  persons  coming 
into  existence,  so  as  to  make  the  interests  vest,  and  their  dying 
under  twenty-one,  so  as  again  to  devest  their  estates,  or  by  their 
never  coming  into  existence,  and  thus  never  taking  the  interests 
at  all. 

As  it  may  be  said  that  the  authorities  for  the  doctrine  to  which 
I  am  referring  do  not  exactly  touch  a  gift  of  this  precise  kind,  it 
may  be  proper  to  examine  those  authorities  somewhat  more 
closely,  in  order  to  ascertain  whether  they  differ  from  the  present 
[  •214  ]  case  in  point  of  principle,  *or  only  in  the  particular  circumstances. 
The  apparent  diversity,  to  state  it  generally,  is  this,  that  in  most, 
if  not  all  the  cases,  the  event  which  actually  happened  compre- 
hended that  for  which  the  gift  provided,  as  the  greater  includes 
the  less,  so  that  the  one  of  necessity  involved  the  other  in  sub- 
stance and  effect ;  whereas  here  there  is  no  such  necessary  con- 
sequence. Thus,  in  a  gift  to  A.,  if  the  child  of  which  B,  is 
enceinte  does  not  reach  twenty-one,  the  event  guarded  against  of 
B.'s  child  reaching  twenty-one  never  can  happen  if  she  is  not 
enceinte ;  but  in  a  gift  to  A.,  if  B.'s  child  surviving  her  does  not 
reach  twenty-one,  the  event  guarded  against  of  B.'e  child  reaching 
twenty-one  may  happen  though  it  dies  before  its  mother. 
Accordingly  it  will  be  found  that  to  reconcile  the  present  case 
with  the  authorities,  we  must  consider  the  event  guarded  against 
to  be,  not  a  child  of  Caroline  reaching  twenty-one,  but  a  surviving 
child  of  Caroline  reaching  that  age.  And  the  whole  frame  of  the 
clause  which  requires  that  the  children  should  survive  their 
mother,  as  well  as  attain  majority,  justifies  the  Court  in  adopting 
this  qualification. 

All  or  almost  all  the  cases  upon  which  this  doctrine  is  founded 
are  referable  to  one  consideration,  which  it  is  very  material  to 
keep  in  view.  The  construction  which  they  authorize  is  never 
inconsistent  with,  far  less  contrary  to  the  plain  intention  of  the 
clause  itself,  but  only  aids  or  furthers  that  intention,  by  supplying 
a  manifest  omission.     In  other  words,  no  real  difference  is  made 
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in  the  resalt,  for  the  event  contemplated  has  not  happened,  but    Magkinkoit 

something  equivalent  has  taken  place ;  that  is,  something  which      qvwvlu 

made  it  impossible  that  the  result  could  be  otherwise  than  that 

upon  which  the  executory  limitation  was  made  to  depend.    Almost 

all  the  cases  are  those  of  double  contingencies,  the  second  being 

of  a  negative  *nature,  so  that  the  first  not  happening  amounts  to       [  *215  ] 

the  same  thing  as  if  both  had  happened.     Thus  a  bequest  over 

to  A.  in  case  the  first  takers,  the  unborn  children  of  B.,  die  before 

they  reach  twenty-one,  read  as  a  condition,  is  a  bequest  to  A.  if 

B.  has  children,  and  they  do  not  live  to  twenty-one ;  and  the  first 

or  affirmative  contingency  not  happening,  it  follows  of  necessity 

that  the  second  or  negative  must.     If  it  is  read  as  to  its  substance 

and  import,  and  not  resolved  into  its  parts,  the  bequest  is,  in  case 

no  child  of  B.  reaches  majority,  and  of  course  none  can  if  he 

have  none.     This  is  the  simplest  case,  but  the  others  are  all 

similar  in  principle.     Thus,  a  gift  over  in  the  event  of  the  child 

in  ventre  sa  mere  dying  under  age  is  a  gift  if  there  be  such  a  child 

bom,  and  it  does  not  reach  majority.     The  child  cannot  reach 

majority  if  it  never  existed,  which  was  the  case  of  Jones  v. 

Westromh  (i),  and  Statham  v.  Bell  (2),  or  if  it  was  still-born,  as  in 

Faster  v.  Cook  (3).     Therefore,  taking  the  condition  to  be,  what 

it  is  in  substance,  that  no  child  should  reach  twenty-one,  even  as 

a  condition  precedent,  it  has  been  strictly  fulfilled.     At  any  rate, 

no  effect  is  given  to  the  executory  limitation,  which  is  repugnant 

to  the  conclusion  that  would  have  followed  from  considering  the 

matter  in  the  Ught  of  a  condition  precedent. 

In  like  manner,  when  the  event,  upon  the  happening  of  which 
the  executory  limitation  vests,  is  that  the  testatrix  should  have 
*'  but  one  child,"  this  must  be  considered  as  meaning  **  no  more 
than  one/'  unless  there  be  something  in  the  limitation  that  con- 
nects it  with  the  existence  of  one  at  the  least,  in  which  case  the 
condition  becomes  affirmative  and  not  negative.  Accordingly,  in 
Murray  v.  Jories  (4)  it  was  held  that  such  *a  condition  meant  in  [  '216  ] 
case  there  should  be  no  more  children  than  one ;  and  that,  there 
being  none,  the  event  had  literally  happened ;  but  it  is  clear 
from  Sir  William  Grant's  reasoning,  that  if  any  thing  whatever 

(1)  1  Eq.  Ca.  Abr.  245.  (3)  3  Br.  C,  C.  347. 

(2)  Cowp.  40.  (4)  13  E.  E.  104  (2  V.  &  B.  313). 
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MAOKimoH   had  turned  upon  there  being  one  son,  he  would  have  decided  the 
Sbwsll.     other  way.     This  case,  it  may  be  remarked,  is  not  so  plainly  one 
proceeding  apon  the  principle  established  in  Jones  v.  Westcomb  (i) 
as  some  others. 

The  general  observation  which  has  been  made  upon  the  founda- 
tion of  this  doctrine  applies  to  all  the  cases.  Thus  in  Avelyn  v. 
Ward  (2),  the  devise  over  to  Ward  was,  if  Urling,  the  preceding 
devisee,  should  ne^'lect  to  execute  a  release  after  the  testator's 
death,  and  Urling  died  in  the  testator's  lifetime.  This  was  held 
a  conditional  limitation,  and  not  a  case  of  condition ;  but  there 
was  nothing  in  this  view  repugnant  to  the  nature  of  the  condition, 
if  it  had  been  taken  as  such.  For  the  death  of  Urling  before  the 
testator,  and  the  event  of  Urling  surviving  the  testator  and 
neglecting  to  execute  the  release,  were  one  and  the  same  thing 
as  regarded  the  release.  So  in  Doe  v.  Scott  {z),  if  the  devisee 
over  had  survived  the  testatrix,  he  would  have  taken,  though 
there  had  been  no  default  in  the  first  devisee  to  convey  an  estate 
to  him  within  six  months  after  the  decease  of  the  testatrix.  There 
plainly  the  event  contemplated  of  no  conveyance  being  made  was 
consistent  with,  or  rather  was  secured  by  the  event  which  actually 
happened,  the  predecease  of  the  first  devisee.  Again,  where  the 
gift  is  to  the  testator's  children  surviving  him,  and  if  they  all  die 
under  twenty-one,  then  over,  the  condition  is  substantially  ful- 
filled :  the  event  in  effect  happens,  if  the  testator  leaves  no 
[  *2i7  ]  children  ;  for  his  meaning  ^clearly  was  to  give  the  residue  over 
if  no  child  reached  majority,  and  none  could,  if  none  existed. 
This  was  the  case  of  Meadows  v.  Parry  (4).  Even  the  cases  which 
seem  less  to  fall  within  the  scope  of  these  observations,  when  con- 
sidered attentively,  are  no  exceptions.  Thus  HolcrofVs  case  (6) 
was  that  of  a  limitation  to  the  first  and  other  sons  of  A.  in  tail, 
enumerating  three,  and  then,  if  the  fourth  died  without  issue,  to 
B. ;  and  it  might  be  considered  as  really  importing  a  gift  to  B. 
upon  the  failure  of  the  issue  of  A.'s  first  four  sons  in  succession, 
— an  event  included  of  necessity  in  that  of  A.  having  but  one  son, 
and  that  son  dying  without  issue. 


(1)  1  Eq.  Ca.  Abr.  245,  pL  10. 

(2)  1  Yes.  sen.  420. 

(3)  3  M.  &  S.  300. 


(4)  12  R.  E.  198  (1  V.  &  B.  124). 

(5)  Moore,  486. 
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I  have  made  these  observations  for  the  purpose  of  shewing  Mackinnon 
that  the  cases  all  go  upon  a  very  rational  and  intelligible  principle,  sbwsll. 
— a  regard  to  the  substantial  effect  of  the  contingency  specified, 
and  so  to  the  real  intent  of  the  testator.  In  all  of  them  the  clause 
may  be  taken  as  a  condition,  and  treated  as  such,  without  any 
violence,  provided  we  regard  the  substance  and  result,  and  not 
the  mere  form.  And  looking  to  the  true  import  and  effect,  it  will 
appear  that  even  taken  as  precedent  conditions  they  have  been 
essentially  fulfilled.  Wherever  this  is  not  the  case,  wherever  the 
words  plainly  import  a  condition  as  in  the  testator's  contempla- 
tion, and  where  that  condition  cannot  be  understood  to  have  been 
substantially  complied  with  by  the  event  which  has  actually 
happened,  the  gift  over  fails. 

Thus  in  Murray  v.  Jones  (i)  there  was  nothing  to  prevent  the 
Court  from  reading  the  contingency  of  there  being  ''but  one 
child,"  as  if  it  were  "  provided  there  be  no  more  children  than 
one,"  and  this  being  satisfied  and  *more  than  satisfied  by  the  [  *218  ] 
event  of  there  not  being  even  one,  the  devise  over  took  effect ; 
bat  Sir  W.  Grant  distinctly  admitted  that  if  any  thing  had  turned 
upon  the  circumstance  of  one  child  coming  into  esse,  the  executory 
limitation  would  have  failed, — ^in  other  words,  the  contingency 
could  not  have  been  read  negatively,  ''no  more  children  than 
one,"  bat  must  have  been  taken  affirmatively,  "  provided  there 
be  a  child,"  and  then  the  actual  event  would  not  only  have  been 
different  from,  but  contrary  to  the  event  contemplated  in  the 
limitation. 

ThusinDo^  v.  Shipphard  (2),  a  devise  to  the  testator's  daughter 
for  life,  in  case  she  survived  her  husband,  with  remainder  to  his 
grandson  in  taU  and  remainders  over,  was  held  to  be  on  condition 
that  she  survived  her  husband  ;  and  her  predecease  defeated  the 
remainders.  Thus,  too,  in  Doo  v.  Brabant  (s),  where  a  legacy  was 
given  to  A.  at  twenty-one;  and  if  A.  died  under  age  and  left 
children,  then  to  such  children ;  and  if  A.  died  under  age  with- 
out leaving  any  child,  or  if  all  she  left  died  under  age,  then  over, 
and  she  predeceased  the  testator,  but  after  attaining  majority  and 
leaving  children,  the  principle  of  Jones  v.  Westcomb{4),  and  the 

(1)  13  B.  R.  104  (2  V.  &  B.  313).  (3)  2  E.  E.  503  (4  T.  R.  706). 

(2)  1  Doug.  75.  (4)  1  Eq.  Ca.  Abr.  245,  pi.  10. 
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MACKINNON  other  similar  cases,  was  at  first  supposed  by  Lord  Thurlow  to 
Skwiell.  apply  ^^^  ^  1^*  ^  ^^^  children ;  and  when  he  sent  a  case  to  law, 
the  same  argument  was  pressed  upon  the  Court  of  King's  Bench. 
But  that  Court  held  it  to  be  clear  that  those  cases  did  not  afifect 
this,  and  decided  that  the  legacy  to  the  children  failed,  as  being 
limited  upon  an  event  which  had  not  happened ;  nothing  being 
given  to  them  in  any  other  event.  It  is  clear  that  in  Doo  v. 
Brabant  the  event  which  happened  could  in  no  way  be  said  to 
[  •219  ]  comprehend  the  contingency  contemplated,  so  as  to  satisfy  *either 
strictly  or  substantially  the  condition  upon  which  the  children 
were  to  take ;  and  though  the  case  which  did  arise  would  probably 
have  been  provided  for  if  it  had  occurred  to  the  testator,  yet,  being 
omitted,  the  Court  could  not  supply  it,  and  make  a  will  for  him. 
But  it  seems  to  me  abundantly  manifest  that  the  present  case 
comes  within  the  first  class  of  authorities,  and  is  untouched  bv 
the  others ;  always  assuming  that  the  words  are  to  be  taken,  as 
I  have  shewn  they  must  be,  to  import  a  dying  under  age  of  all 
the  children  of  Caroline  who  survive  their  mother.  For  this  is, 
in  effect,  a  gift  upon  the  failure  of  any  child  to  survive  Caroline 
and  reach  majority ;  and  that  failure  has  happened,  or,  rather, 
more  has  happened,  because  none  have  survived  at  all,  much 
less  have  any  both  sui*vived  and  reached  twenty-one.  The  class 
of  children,  whose  dying  under  age  forms  the  condition,  never 
existed,  and  nothing  turned  upon  their  existing.  The  gift  over 
was  defeated  if  any  surviving  child  attained  twenty-one,  but  no 
surviving  child  existed ;  just  as  in  the  leading  case  the  executory 
limitation  was  defeated,  if  the  child  in  venire  sa  mere  reached 
twenty-one,  and  there  was  no  such  child  in  esae.  If,  indeed,  as 
was  said  in  another  of  the  cases,  any  thing  had  turned  on  the 
circumstance  of  there  being  surviving  children  of  Caroline,  the 
reasoning  would  have  failed  ;  the  contingency  would  have  become 
affirmative  ;  the  condition,  not  being  capable  of  being  read  as  we 
have  read  it,  would  not  have  been  fulfilled  by  the  event ;  and  the 
gift  limited  upon  that  condition  would  have  been  defeated. 

The  result  of  the  reasoning,  therefore,  is,  that  both  propositions 

appear  to  be  established :  first,  that  the  words  **  all  such  other 

children "  in  the   statement  of  the  contingency  mean   all   the 

[  '220  ]       children  who   survive   their  *mother ;   and,  secondly,  that  the 
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clause  so  constraed  is  an  executory  limitation,  which  takes  effect, 
although  there  be  no  children  to  answer  the  description  by 
surviving  their  mother.  But  it  is  fit  to  observe,  that  this  second 
proposition  depends  altogether  upon  the  first,  and  would  not  be 
true  unless  the  words  were  allowed  the  meaning  which  the  first 
attributes  to  them ;  and  also  that,  though  the  first  proposition  be 
admitted,  the  second  depends  upon  taking  the  whole  of  the  will 
together ;  for,  if  the  preceding  branches  of  it  had  been  such  as 
to  make  the  existence  of  the  class  material,  upon  whose  dying 
under  age  the  executory  limitation  vests,  that  limitation  would 
have  been  defeated,  by  the  impossibility  which  would  then  have 
arisen  of  considering  the  event  contemplated  as  included  in  the 
event  which  happened. 

Having  felt  a  good  deal  of  doubt  on  this  case  when  I  first  con- 
sidered it ;  thinking  it  also  of  extreme  importance  that  the  rules 
should  be  well  considered  by  which  the  construction  of  clauses 
of  frequent  occurrence  is  governed,  and  conceiving  that  there  is 
here  an  apparent  extension  of  the  principle  established  in  the 
older  eases,  I  have  thought  it  necessary  to  go  at  large  into  the 
question.  A  full  examination  of  it  has  satisfied  me  that  the  decision 
is  right,  that  no  extension  of  that  principle  is  required  to  support 
it,  and  that  it  is  wholly  unaffected  by  other  authorities,  while  it 
is  well  borne  out  by  those  upon  which  it  is  professedly  rested. 


MAOKimroN 
Sewell. 


BEADSHAW  v.  TASKER  (J). 

(2  Myl.  &  Keen,  221—224 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  183.) 

Construction — ^Act  of  Parliament. 

The  retrospective  operation  of  an  Act  of  Parliament  passed  to  relieve 
Roman  Catholic  communities  from  certain  disabilities  was  qualified  by 
a  saving  claiise  which  declared  that  the  Act  should  not  afPect  any  suit 
actually  pending  or  commenced,  or  any  property  then  in  litigation,  dis- 
cussion, or  dispute  in  any  Court :  Held,  that  the  commencement  before 
the  Act  of  a  non>contentious  administration  suit  did  not  by  force  of  the 
saving  clause  prevent  a  claim  from  being  made  in  the  suit  by  persons 
(not  parties  to  the  suit)  whose  title  depended  upon  the  retrospective 
operation  of  the  Act. 

Johnson  Bbadshaw  by  his  will,  dated  the  7th  of  March,  1820, 
gave  and  bequeathed  to  his  executors  Thomas  Tasker,  Richard 

(1)  Post,  p.  327. 


1834. 
May  24. 

Lord 

Bbouguam, 

L.C. 

[221] 
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Bbaobhaw 
Tasker. 


[  '222  ] 


[  •223  ] 


Butler,  and  Thomas  Darwell  the  sum  of  3002.  upon  trust  to  pay 
the  same  to  the  person  who  called  himself  the  treasurer,  or  to 
those  who  called  themselves  the  trustees  of  the  Catholic  school 
in  Wigan,  in  the  county  of  Lancaster,  which  sum  he  charged 
upon  his  personal  estate,  and  ordered  to  be  paid  out  of  the  same, 
and  applied  for  the  use  of  and  towards  carrying  on  the  good 
designs  of  the  said  school.  And  he  also  gave  and  bequeathed  to 
his  executors  the  further  sum  of  200Z.  upon  like  trusts  for  the 
benefit  of  the  Catholic  school  in  Liverpool;  and  the  testator, 
after  giving  several  other  pecuniary  legacies,  bequeathed  the 
residue  of  his  personal  estate  to  the  plaintiff  Johnson  Bradshaw. 

The  testator  died  on  the  6th  of  May,  1823;  the  executors 
proved  the  will,  and  a  bill  was  filed  on  behalf  of  the  plaintiff 
Johnson  Bradshaw,  an  infant,  against  the  executors  for  the 
administration  of  the  testator's  personal  estate.  The  cause  was 
heard  before  the  Master  of  the  Bolls,  and  the  usual  decree  made 
for  taking  an  account  of  the  testator's  personal  estate.  The 
legacies  of  3002.  and  200Z.  were,  by  an  order  on  further  directions, 
dated  the  1st  of  June,  1830,  and  by  a  subsequent  order,  dated 
the  29th  of  May,  1833,  directed  to  be  carried  over  to  the  accounts 
of  the  Wigan  and  Liverpool  CathoUc  schools  respectively,  but  not 
to  be  paid  without  notice  to  the  executors. 

The  trustees  of  the  Wigan  Catholic  school  presented  a  petition 
praying  for  the  payment  of  the  legacy  of  300Z.,  *  which  petition 
was  heard  before  the  Vice-Chancellor  on  the  1st  of  August,  1833, 
when  his  Honour  declined  making  any  order,  being  of  opinion 
that  the  legacy  was  not  within  the  Act  of  the  2  &  3  Will.  IV. 
c.  115  (1),  intituled  **  An  Act  for  *the  better  securing  the  charitable 


(1)  The  following  are  the  [material 
parts  of  the]  first  and  third  [s.  3  was 
repealed,  S.  L.  R.  Act,  1874]  sections 
of  this  Act  [which  was  passed  on  the 
15ih  of  August,  1832] : 

«4  •  •  Whereas  it  is  expedient 
to  remove  all  doubts  respecting  the 
right  of  his  Majesty's  subjects  pro- 
fessing the  Boman  Catholic  religion 
in  England  and  Wales  to  acquire  and 
hold  property  necessary  for  religious 
worship,  education,  and  charitable 
purposes,   be   it   therefore   enacted, 


that  from  and  after  the  passing  of 
this  Act  his  Majesty's  subjects  pro- 
fessing the  Eoman  Catholic  religion 
in  respect  to  their  schools,  places 
for  religious  worship,  education,  and 
charitable  purposes  in  Great  Britain, 
and  the  property  held  therewith,  and 
the  persons  employed  in  or  about 
the  same,  shall  in  respect  thereof  be 
subject  to  the  same  laws  as  the  Pro- 
testant Dissenters  are  subject  to  in 
England  in  respect  to  their  schools 
and    places   for   religious    worship. 
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donations  and  bequests  of  his  Majesty's  Boman  Catholic  subjects  Bradbhaw 
in  Great  Britain/'  inasmuch  as  the  third  section  of  that  Act  tabkbb. 
provides  that  nothing  contained  in  it  shall  affect  any  suit  actually 
pending  or  commenced,  or  any  property  now  in  litigation,  dis- 
cusaion,  or  dispute  in  any  court  of  law  or  equity.  The  Vioe- 
Chamcbllob  further  observed  that,  as  the  legacy  had  been  carried 
over  by  an  order  of  the  Court  to  the  account  of  the  charity,  the 
question  could  not  be  argued  without  a  rehearing  of  the  cause, 
and  he  directed  notice  to  be  given  to  the  infant  plaintiff  as 
residuary  legatee,  that  he  might  have  the  cause  reheard  as  to 
the  said  legacies  if  he  thought  fit. 

A  petition  of  rehearing  was  accordingly  presented  to  the  Lord  May  26. 
Chancellor  by  the  infant  plaintiff,  praying  that  the  orders  directing 
the  legacies  to  be  carried  over  to  the  accounts  of  the  respective 
Catholic  schools  might  be  reversed,  that  the  legacies  might  be 
declared  void,  and  that  the  sums  carried  over  might  be  declared 
to  be  part  of  the  testator's  residuary  personal  estate. 

Mr.  Duckworth,  for  the  infant  plaintiff: 

There  can  be  no  doubt,  that  previously  to  the  passing  of  the 
Act  of  the  2  <&  8  Will.  lY.  c.  115,  a  bequest  for  the  benefit  of 
a  Boman  Catholic  school  was  unlawful:  Cary  v.  Abbot  {\)^ 
De  Themmines  v.  De  Boniieval  {2) .  The  first  question  here  is, 
whether,  upon  the  death  of  the  testator  when  the  will  spoke, 
the  legabies  were  absolutely  void,  and  fell  into  the  residue ;  or 
whether  the  first  section  of  the  2  &  8  Will.  IV.  c.  115,  so  far 
removes  all  disabihties  of  his  Majesty's  Catholic  subjects  *in  [  *224  ] 
respect  of  their  schools  and  places  for  religious  worship  and 
education  as  to  operate  retrospectively  on  a  gift  previously  made 
to  promote  those  objects.  Supposing  the  first  section  of  the 
Act  to  be  retrospective,  another  question  arises,  whether  those 
legacies  must  not  be  governed  by  the  law  as  it  stood  before  the 

education,  and  cliaritable  purposes,  any  property  now  in  litigation,  dis- 

and  not  further  or  otherwise.  cussion,   or  dispute  in  any  of  his 

**  3.   Provided   always,  and  be   it  Majesty's  courts  of  law  or  equity  in 

farther  enacted,  that  nothing  in  this  Great  Britain." 

Act  contained  shall  affect  any  suit  (1)  6  R.  B.  161  (7  Ves.  490). 

actually  pending  or  commenced,  or  (2)  29  B.  B.  17  (5  Buss.  288). 
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Bbadshaw  pasaing  of  the  Act,  inasmuch  as  the  third  section  provides  that 
Tabksb.  nothing  contained  in  the  Act  shall  afifect  a  suit  actually  pending, 
or  any  property  now  in  litigation.  There  is  no  disposition  on 
the  part  of  the  plaintiff  to  defeat  the  intention  of  the  testator, 
unless  the  Court  shall  be  of  opinion  that  that  intention  cannot 
be  effectuated ;  but,  as  the  plaintiff  is  an  infant,  his  interests 
are,  of  course,  under  the  protection  of  the  Court. 

Mr.  Lorat,  for  the  trustees  of  the  school,  submitted  to  act 
as  the  Court  should  direct, 

Mr.  Spence,  for  one  of  the  executors. 

The  Lord  Chancellor  said  he  was  of  opinion  that  the  Act  was 
retrospective ;  and  that,  as  the  trustees  of  the  school  were  not 
litigant  parties  in  the  suit,  which  was  a  mere  suit  for  the 
administration  of  the  testator's  estate,  the  case  did  not  fall 
within  the  exception  in  the  third  section  of  the  Act. 

The  petition  was  accordingly  dismissed ;  and  the  trustees  of 
the  Catholic  schools  were  declared  to  be  respectively  entitled 
to  the  legacies  of  SOOl.  and  200Z. 


1833. 

Dec.  13,  14, 
16. 


BENNETT  v.  COLLEY. 

(2  Myl.  &  Keen,  225—234 ;  S.  C.  Coop.  temp.  Brough.  248.) 

[See  the  report  of  this  case  in  the  Court  below,  35  E.  R.  135, 
taken  from  5  Simons,  181.  The  judgment  on  this  appeal  will  be 
found  reported  in  35  R.  R.  at  pp.  140 — 145. — 0.  A.  S.] 


1833. 
Mv.  14,  19. 


Ix)rd 

Bbougham, 

L.C. 

[243] 


NALDER   V.  HAWKINS. 

(2  Myl.  &  Keen,  243—250;  8.  C.  Coop.  temp.  Brough.  178.) 

Where  a  bill  has  been  filed  on  behalf  of  infants,  under  circumstances 
raising  a  strong  suspicion  against  the  motives  of  the  next  friend,  the 
Court  will  direct  an  inquiry  whether  the  suit  is  for  the  benefit  of  the 
infants,  and  if  so,  whether  the  next  friend  is  a  proper  person  to  conduct 
it,  or  otherwise,  who  is  a  proper  person  to  be  appointed  next  friend  in 
his  place. 

This  was  a  motion,  on  behalf  of  the  defendants,  that  Henry 
Browne,  as  next  friend  of  the  infant  plaintiffs,  might  be  restrained 
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from  further  proceedings  in  the  suit ;  and  that  an  inquiry  might  Naldeb 
be  directed,  whether  it  would  be  for  the  benefit  of  the  plaintiffs  Hawkins. 
that  the  suit  should  be  further  prosecuted ;  and  if  the  Master 
should  be  of  opinion  in  the  affirmative,  then  that  he  might 
appoint  some  other  proper  person  as  the  next  friend  of  the 
infants,  to  have  the  conduct  of  the  suit  in  the  place  of  the  said 
Henry  Browne. 

The  Vice- Chancellor  had  refused  the  application,  with  costs. 

The  bill  was  filed  in  January,  1833,  on  behalf  of  the  four 
infant  daughters  and  only  children  of  John  Nalder,  by  Henry 
Browne,  as  their  next  friend,  against  the  two  persons  who  were 
appointed  trustees  and  executors  under  John  Nalder's  will,  and 
against  Elizabeth  Nalder  his  widow.  It  stated  the  will  of 
John  Nalder,  which  was  duly  attested,  and  which,  after  giving 
a  rent-charge  of  70Z.  a  year  in  lieu  of  dower,  as  also  a  pecuniary 
legacy,  and  a  life  interest  in  his  household  furniture  and  effects 
to  his  widow,  devised  and  bequeathed  his  real  estate,  and  his 
residuary  personal  property,  to  the  defendants,  the  trustees 
(whom  he  also  appointed  his  executors) ,  for  the  absolute  benefit 
of  his  four  infant  daughters,  equally,  with  a  power  to  a{)ply  the 
interest  of  their  respective  shares  towards  their  maintenance 
during  their  minority ;  and  it  appointed  his  said  trustees  jointly 
with  his  widow  to  the  guardianship  of  the  children.  The  bill 
stated  that  the  plaintiffs  were  *of  the  ages  of  eleven,  seven,  and  [  •244  ] 
tliree  years,  and  nine  months,  respectively.  It  charged  that  the 
wiU  had  been  proved  by  the  widow  and  one  of  the  executors 
only,  Thomas  Hawkins ;  that  Waldron,  the  other  executor  and 
trustee,  resided  at  a  considerable  distance  from  the  testator's 
property,  and  did  not  intend  to  interfere  actively  in  the  adminis- 
tration of  the  trust ;  that  his  co-executor  and  co-trustee,  Hawkins, 
was  in  narrow  and  limited  circumstances ;  and  that  the  interests 
of  the  plaintiffs  would  be  endangered,  if  any  considerable  part  of 
the  testator's  property  were  allowed  to  come  into  his  hands ;  that 
the  widow  was  bound,  but  had  refused  to  elect  between  her  dower 
at  common  law  and  the  benefits  given  her  by  the  will ;  that  the 
defendants  pretended  that,  shortly  previous  to  his  death,  the 
testator  had  entered  into  some  agreement  for  letting  on  lease 
the  whole,  or  a  large  portion  of  his  freehold  lands,  and  they 
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Naldbb      threatened  to  carry  that  agreement  into  effect ;  but  that  if  such 
Hawkikb.     agreement  had  ever  been  entered  into  by  the  testator,  he  was 
not  at  the  time  competent  to  transact  business. 

The  bill  prayed  that  the  testator's  will  might  be  established, 
and  the  trusts  thereof  carried  into  effect ;  that  the  usual  accounts 
of  his  debts,  and  funeral  and  testamentary  expenses,  and  also  of 
his  personal  estate,  and  of  the  rents  and  profits  of  his  real  estates 
might  be  taken,  and,  if  necessary,  part  of  such  real  estate  might 
be  sold  to  satisfy  his  debts ;  that  the  defendant  the  widow  might 
elect  between  her  right  to  dower  at  common  law  and  the  benefits 
given  her  by  the  will ;  that  an  allowance  might  be  made  for  the 
maintenance  of  the  plaintiffs ;  that  a  receiver  might  be  appointed 
of  the  outstanding  personalty  and  of  the  rents  and  profits  of  the 
real  estate  ;  and  that  the  defendants,  the  executors  and  trustees, 
might  be  restrained  from  getting  in  such  outstanding  personalty 
and  collecting  such  rents. 
[  246  ]  The  affidavits,  made  by  the  different  defendants  in  support  of 

of  the  motion,  positively  denied  all  the  charges  in  the  bill,  with 
respect  to  the  trust  funds  being  in  danger,  the  straitened  circum- 
stances of  one  of  the  trustees,  the  intention  imputed  to  the  other 
not  to  act,  and  the  testator's  alleged  incompetency  to  enter  into 
the  agreement.  The  widow,  also,  in  her  affidavit  stated,  that 
she  had  elected  to  take  under  the  will.  It  further  appeared  from 
the  affidavits,  that  the  testator's  real  estate  might  be  worth,  in 
the  whole,  between  700Z.  and  800!.  a  year ;  that  the  trustees  had 
agreed  to  let  the  principal  part  of  it,  exclusive  of  the  mansion 
house  and  adjoining  fields,  for  a  period  of  ten  years,  at  a  yearly 
rent  of  615Z. ;  that  no  member  or  relative  of  the  family  had 
sanctioned  or  advised  the  suit,  but  that  it  had  been  set  on  foot 
entirely  at  the  instigation  of  a  solicitor  of  the  name  of  Tilby, 
who  had  for  many  years  acted  for  the  testator  in  his  professional 
capacity,  but  who  had  latterly  been  discarded,  and  another 
solicitor  of  the  name  of  Phillips  employed  in  his  stead  ;  that  a 
few  days  before  Mr.  Nalder's  death,  Mr.  Phillips  was  sent  for 
to  assist  in  making  his  will,  and  that  a  will  was  then  actually 
prepared  and  executed ;  that  the  day  after  the  execution  of  that 
will,  Mr.  Tilby,  without  having  been  sent  for,  called  upon,  and 
made  his  way  into  the  room  where  the  testator  then  lay  upon  his 


VOL.  xxxnc.]      1888.    CH.    2  MYL.  &  K.  245—248.  198 

death-bed,  and  induced  or  persuaded  Mr.  Nalder  to  make  and  naldeb 
execute  another  will,  which  was  substantially  the  same  with  the  hawkikb. 
former,  but  which  differed  from  it  in  not  giving  such  ample 
powers  to  the  trustees  with  respect  to  the  management  of  the 
property ;  that  the  testator  afterwards  expressed  to  his  brother- 
in-law  and  his  wife  much  vexation  and  anger  at  his  own  weak- 
ness in  having  yielded  to  Tilby's  importunity  and  executed  this 
second  will,  and  wished  that  it  should  be  destroyed  and  another 
will  prepared  by  Mr.  Phillips ;  that  this  second  will  was  the  one 
which  the  bill  sought  to  establish  and  carry  into  effect ;  ^that  [  *246  ] 
Henry  Browne,  the  next  friend  in  the  suit,  was  of  the  age  of 
twenty-five,  an  entire  stranger  to  the  family;  that  he  lived  at 
a  distance  of  twelve  miles  from  them,  and  had  no  independent 
property,  and  had  lately  held  the  situation  of  a  farm  servant  or 
bailiff  at  monthly  wages ;  that  he  was  well  known  to  Tilby,  at 
whose  request  he  had  agreed  to  act  as  the  next  friend  of  the 
plaintiffs  in  the  suit. 

The  affidavits,  filed  against  the  motion,  stated  some  circum- 
stances which  gave  reason  to  apprehend  that  a  suit  might  be 
necessary,  in  order  properly  to  protect  the  interests  of  the 
plaintiffs  ;  but  they  did  not  materially  alter  the  facts  stated 
in  the  affidavits  of  the  defendants. 

No  other  bill  had  been  filed  for  the  purpose  of  carrying  into 
effect  the  trusts  of  the  testator's  will. 


Sir  E.  Sugden  and  Mr.  Hayier,  for  the  motion. 


«     *     « 


Mr.  Pepys  and  Mr,  James  Russell^  contra.     *     ♦     *  [  247  ] 

Thb  Lord  Chancellor  :  ^^^'  19- 

It  is  undeniable  that  the  habit  of  the  Court  has  been  to 
encourage  persons  to  come  forward  as  next  friends,  for  the 
purpose  of  obtaining  its  aid  in  behalf  of  parties  ^incapacitated  [  *248  ] 
to  sue  for  themselves.  The  language  of  the  books  is  frequently, 
that  next  friends  should  not  be  discouraged ;  but  there  are  cases 
which  go  much  further,  both  in  their  language  and  in  their 
tendency  ;  cases  which,  both  by  the  words  used,  and  the  things 
done,  give  great  encouragement  to   undertake  the  office.     In 
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Naldbr  Whittaker  v.  Marlar{i),  Lord  Thublow  says,  that  "Whoevei* 
Hawkins,  will  stand  forward  in  that  character,  is  to  be  encouraged  to  every 
possible  extent,  while  he  can  be  supposed  to  intend  the  infant's 
benefit."  This  seems  to  go  as  far  as  possible ;  it  is  as  much  as 
to  say,  that  any  one  may  do  what  he  pleases  as  next  friend,  until 
he  does  something  which  cannot  by  any  possibility  be  supposed 
to  be  done  bond  fide  for  the  infant's  advantage.  It  must  however 
be  observed,  that  this  is  rather  the  language  of  the  case  than  the 
point  decided ;  for  there  the  Court,  on  a  full  review  of  the  circum- 
stances, dismissed  the  bill,  and  made  the  next  friend  pay  the 
whole  costs  of  that  proceeding  and  of  the  application.  But  it 
had  been  referred  to  the  Master  to  inquire  whether  or  not  the 
suit  was  necessary,  and  he  had  reported  against  it ;  and  the  book 
does  not  state  the  facts  upon  which  the  report  and  the  decision 
are  grounded. 

[After  referring  to  some  other  cases  of  a  similar  character,  his 

[  249  ]  Lordship  said  :]  The  true  and  the  just  principle  which  should 
govern  all  such  cases  is  this.  No  discouragement  ought  to  be 
thrown  in  the  way  of  persons  bond  fide  suing  as  next  friends ; 
but  no  undue  facility  should  be  given  to  mere  volunteers,  who 
interfere  rather  for  their  own  purposes  than  for  the  infant's 
advantage.  While  they  appear  to  act  bond  fide  they  will  be 
protected ;  the  presumption  will  rather  be  in  their  favour ;  the 
proof  will  rather  be  thrown  upon  those  who  impeach  their 
motives ;  the  leaning  will  be  more  for  than  against  them.  But 
no  strained  presumptions  will  be  made  to  protect  them ;  no 
forced  constructions  will  be  put  on  their  conduct ;  no  benefit 
from  bare  possibilities  will  be  conjured  up  in  their  behalf.  They 
must  be  content  to  have  their  motives  appreciated  and  their  acts 
judged  like  other  parties.  If  they  have  involved  themselves  in 
suspicion,  their  proceedings  must  be  subjected  to  inquiry ;  if 
they  have  incurred  just  blame,  be  it  by  improper  interference, 
or  be  it  by  unnecessary  interference,  they  must  abide  the  conse- 

[  '250  ]  quences ;  the  suit  at  their  instance  must  be  stayed ;  *or  if  the 
suit  be  useful  to  the  infant,  but  the  parties  instituting  it  be  unfit 
to  conduct  it,  they  must  give  place  to  others  in  whom  the  Court 
can  better  repose  confidence. 

(1)  1  Cox,  285. 
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It  follows  that  every  sach  case  must  depend  upon  its  circum- 
stances ;  nor  will  the  Court  even  order  an  inquiry  unless  just 
cause  of  suspicion  exists.  In  the  present  case  the  circumstances 
are  of  a  very  peculiar  aspect.  This  is  not  the  suit  of  Browne, 
the  nominal  next  friend,  any  more  than  it  is  mine.  It  is  the 
suit  of  Mr.  Tilby,  an  attorney.  I  do  not,  for  that  reason,  either 
blame  Mr.  Tilby,  or  decide  that  the  suit  is  needless,  or  even  deny 
that  it  may  be  beneficial ;  but  I  state  this  as  a  thing  calculated 
to  point  the  particular  attention  of  the  Court  towards  the  whole 
of  the  other  circumstances  of  the  case.  These  are  such  as  to 
excite  very  watchful  attention ;  they  give  birth  to  suspicion 
enough  to  call  for  full  inquiry ;  and  I  feel  that  I  should  not 
discharge  my  duty  in  protecting  the  interests  of  these  infants, 
if  I  did  not  send  the  whole  matter  to  the  Master.  But  I  shall 
direct  the  inquiry  to  be  not  only  as  to  the  suit  being  for  the 
benefit  of  the  infants — and,  if  it  be,  as  to  the  proper  persons 
to  conduct  it  in  case  the  present  next  friend  be  removed — but  the 
Master  must  also  inquire  whether  or  not  Henry  Browne  is  a  fit 
and  proper  person  to  be  continued  the  next  friend ;  and  he  is  to 
have  leave  to  report  special  matters. 


Naldeb 

V, 

Hawkins. 


CROOME  V,  LEDIAED. 

(2  Myl.  &  Keen,  251—261 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  98.) 

An  agreement  between  two  persons  for  the  reciprocal  sale  by  each  of  a 
property  to  the  other  is  severable  unless  the  contrary  intention  appears 
from  the  agreement.  The  inability  of  one  party  to  make  a  title  to  the 
property  which  he  is  selling  is  no  excuse  for  his  refusal  to  complete  the 
purchase  of  the  property  which  he  is  buying  unless  the  contract  is  plainly 
by  way  of  exchange. 

Evidence  aliunde  held  inadmissible  to  shew  that  it  was  the  real  inten- 
tion of  the  parties  that  the  agreement  should  take  effect  on  the  basis  of  a 
mutual  exchange. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement, 
under  the  following  circumstances.  The  plaintiff,  James  Fielder 
Groome,  being  seised  of  an  estate  in  fee,  called  the  Leigh  estate, 
and  the  defendant,  Thomas  Lediard,  who  was  a  solicitor,  claiming 
to  be  entitled  to  the  reversion  in  fee  of  an  estate  called  Haresfield, 
Croome  agreed  to  purchase  the  Haresfield  estate,  at  such  price  as 

13—2 


1838. 
JSvr.  15. 

Rolls  Court. 
Leach,  M.R. 

On  Appeal. 

1834. 

June  7. 


Lord 

Bbougham, 

L.C. 

[251] 


196  1888.     CH.     2  MYL,  &  K.  261—252.  [b.r. 

Cboome  the  same  should  be  appraised  at  by  Daniel  Trinder ;  and  Lediard 
LediIrd.  a^  th^  same  time  agreed  to  purchase  the  Leigh  estate,  at  such 
price  as  that  estate  should  be  appraised  at  by  the  same  surveyor; 
and  a  memorandum  to  the  following  effect  was  reduced  into 
writing  by  Lediard,  and  executed  by  both  parties:  "Memo- 
randum of  an  agreement  made  this  dOth  of  May,  1882,  between 
James  Fielder  Croome,  of  Cheltenham,  Esq.  of  the  one  part, 
and  Thomas  Lediard,  of  Cirencester,  Gentleman,  of  the  other 
part.  The  said  James  Fielder  Croome  agrees  to  sell,  and 
Thomas  Lediard  agrees  to  purchase,  the  inheritance  in  fee- 
simple  in  possession  of  all  that  messuage,  tenement,  or  farm 
house,  lands,  and  hereditaments  situate  at  the  Leigh,  in  the 
parish  of  Ashton,  at  such  price  or  sum  as  the  same  shall  be 
appraised  at  by  Daniel  Trinder,  of  Norcott,  land  surveyor ;  the 
timber  now  growing  thereon  to  be  valued  by  the  said  Daniel 
Trinder  and  paid  for  accordingly.  And  the  said  Thomas  Lediard 
agrees  to  sell,  and  the  said  James  Fielder  Croome  to  purchase,. 
[  •262  ]  the  inheritance  *in  fee-simple  of  all  that  freehold  estate  situate 
at  Haresfiield,  in  reversion  after  the  death  of  Charles  Neale,  of 
Nailsworth,  at  such  price  or  sum  as  the  same  shall  be  appraised 
at  by  the  said  Daniel  Trinder,  the  timber  now  growing  thereon 
to  be  valued  by  the  said  Daniel  Trinder.  And  it  is  agreed  that 
the  said  Thomas  Lediard  shall  have  possession  of  the  estate 
at  the  Leigh  as  from  Lady  Day  last.  And  it  is  agreed  that  each 
party  shall  at  his  own  expense  make  out  a  good  and  marketable 
title  to  his  estate,  excepting,  as  to  the  said  James  Fielder  Croome, 
it  is  agreed  that  in  the  event  of  his  not  being  able  to  find  the 
title  deeds  of  his  said  estate  at  the  Leigh  now  missing,  he  having 
made  diligent  search  for  the  same,  the  absence  of  such  title  deeds, 
shall  not  affect  the  performance  of  this  contract,  but  that  the 
said  Thomas  Lediard  shall  in  such  case  accept  the  bond  of  the 
said  James  Fielder  Croome  to  indemnify  the  said  Thomas  Lediard 
in  the  event  of  his  eviction  from  the  said  estate  by  reason  of  any 
thing  in  the  said  deeds  contained.  The  purchases  to  be  completed 
as  at  Lady  Day  last,  and  the  said  Daniel  Trinder 's  charges  to 
be  paid  equally  between  the  parties.  It  is  also  further  agreed 
between  the  parties  hereto,  that  the  absence  of  the  will  of  the 
Bev.  Charles  Neale  from  the  evidences  of  title  in  the  hands  of 
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the  said   Thomas  Lediard   shall  not  he  deemed  hy  the  said       Cboomb 
James  Fielder  Groome  as  an  objection  to  the  title  of  the  said     lbdiabd. 
Thomas  Lediard,  but  that  the  said  Thomas  Lediard  shall  execute 
a  bond  to  the  said  James  Fielder  Groome  to  indemnify  him 
against  all  adverse  claims  to  be  made  under  or  by  virtue  of  the 
8aid  will  by  any  person  whomsoever." 

The  Leigh  estate  was  valued  by  Trinder  at  2,7172.,  and  Hares- 
field  at  1,870Z.  On  the  5th  of  July,  1882,  Lediard  sent  to  the 
plaintiff's  solicitors  an  abstract  of  his  title  to  the  Haresfield 
estate,  and  he  also  sent  to  them  *an  abstract,  purporting  to  be  [  *253  ] 
an  abstract  of  the  plaintiff's  title  to  the  Leigh  estate,  which 
he  had  procured  from  another  solicitor.  Groome's  solicitor, 
having  recovered  the  title  deeds  of  the  Leigh  estate,  corrected 
the  abstract  sent  by  Lediard,  which  was  in  several  respects 
imperfect,  and  returned  it  to  him  so  corrected. 

The  plaintiff's  solicitors,  finding  that  the  reversion  of  Hares- 
field  had  been  purchased  for  a  sum  of  600Z.,  wrote  a  letter  to 
Lediard,  inquiring  whether  he  had  acted  professionally  for  the 
person  of  whom  he  had  purchased  the  reversion.  Lediard 
declined  answering  this  inquiry,  and  on  the  2nd  of  October, 
1882,  he  wrote  a  letter  to  the  plaintiff's  solicitors,  stating,  that 
unless  the  abstract  of  the  title  to  Haresfield,  with  their  observa- 
tions upon  it,  was  returned  on  or  before  the  9th  of  October, 
he  should  consider  the  agreement  as  null  and  void.  The 
abstract  was  not  returned  at  that  time,  and  upon  the  defendant 
insisting  that  the  contract  was  at  an  end,  the  present  suit  was 
instituted. 

The  bill  prayed  that  the  defendant  might  be  decreed  specifically 
to  perform  his  agreement  for  the  purchase  of  the  Leigh  estate, 
the  plaintiff  being  wilUng  and  offering,  upon  the  defendant's 
making  out  a  good  title  to  the  reversion  in  the  Haresfield  estate, 
specifically  to  perform  his  part  of  the  agreement.  The  defendant, 
by  his  answer,  insisted  that  the  negotiation  between  him  and 
the  plaintiff,  previous  to  the  execution  of  the  agreement,  was  for 
an  exchange,  and  not  for  separate  purchases ;  that  when  the 
agreement  was  reduced  into  writing,  it  was  understood  between 
the  parties  that  the  same  was  on  the  footing  and  in  the  nature 
of  a  mutual  exchange ;   and  that  the   only  reason  why  the 
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Gboomb  memorandum  was  prepared  by  way  of  distinct  purchases,  was, 
Lbdiabd.  that  it  was  considered  preferable  that  the  same  should  be  carried 
[  •254  ]  *into  effect  by  separate  conveyances,  in  order  to  prevent  the 
objections  that  might  be  made  to  one  deed  of  exchange  between 
the  parties,  especially  as  the  title  deeds  of  the  plaintiff  were, 
at  the  time  of  the  execution  of  the  agreement,  supposed  to 
be  lost. 

It  was  admitted  at  the  Bar,  on  the  part  of  the  defendant,  that 
the  defendant  could  not  make  a  good  title  to  the  Haresfiield 
estate. 

Mr.  Peinherton  and  Mr,  Wilbraham,  for  the  plaintiff : 

*  ♦  The  agreement  was  drawn  by  Lediard  himself ;  and  if 
it  was  so  drawn  as  not  to  indicate  the  real  intention  of  the  parties, 
can  it  be  doubted  that  it  was  expressly  so  framed,  in  order  that 
the  plaintiff  should,  at  all  events,  be  bound  to  purchase  Lediard's. 
estate  ?  It  turns  out  that  Lediard  is  himself  unable  to  perform 
his  part  of  the  contract,  but  he  is  able  to  purchase  the  plaintiff '& 
estate ;  and  he  cannot  be  permitted  to  refuse  the  performance 
of  that  part  of  the  contract  by  which  he  is  bound  to  purchase 
the  Leigh  estate,  because  he  is  unable  to  make  a  valid  sale 
[  265  ]  to  the  plaintiff  of  the  Haresfield  estate.  *  *  If  the  title  be 
incurably  bad,  the  defendant,  being  a  solicitor,  must  have  known 
this  fact  when  he  entered  into  the  contract,  and  cannot  avail 
himself  of  his  own  wrong  for  the  purpose  of  avoiding  his  part 
of  the  agreement. 

Mr.  Bickerstetk  and  Mr.  Whitmarsh,  for  the  defendant: 

The  question  is  not,  whether  there  has  been  a  breach  of  the 
contract  for  which  the  defendant  is  answerable,  for  that  is  not 
denied;  but  whether,  under  the  circumstances,  this  Court  will 
enforce  a  specific  performance  of  the  defendant's  part  of  the 
agreement.  The  basis  of  the  agreement  from  the  outset  was  an 
intended  exchange  of  lands,  to  be  carried  into  effect  by  mutual 
purchases  and  sales;  the  negotiation  was  carried  on  with  reference 
to  both  estates  at  the  same  time,  and  the  agreement  for  this 
exchange  was  entered  into  by  a  single  instrument.  The  same 
person  was  to  make  a  valuation  of  both  estates ;  and  his  single 
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a^mrd,  after  an  examination  of  the  two  estates,  was  to  be  binding      Cboomb- 

mm 

upon  both  parties.     How,  therefore,  is  it  possible  to  look  at  this     lbdi'abd. 
contract  otherwise  than  as  a  contract  which  was  to  be  performed 
in  all  its  parts,  and  in  which  those  parts  were  mutually  dependent 
upon  each  other  ?    *     *     * 

On  the  part  of  the  defendant  evidence  was  tendered,  with  a       [  256  ] 
view  to  establish  that  the  real  intention  of  the  parties  to  the 
agreement  was  to  exchange  their  respective   estates;    but  the 
Court  would  not  permit  this  evidence  to  be  read. 

The  Masteb  of  the  Bolls  : 

The  intention  of  the  parties  must  be  collected  from  the  expres- 
sion in  the  written  instrument ;  and  no  evidence  aliunde  can  be 
received  to  give  a  construction  to  the  agreement  contrary  to  the 
plain  import  of  those  expressions.  There  is,  in  this  memorandum, 
a  contract  on  the  part  of  the  plaintiff  to  sell,  and  on  the  part  of  the 
defendant  to  purchase  the  estate  at  Leigh  upon  the  terms  stated ; 
and  there  is  a  contract  on  the  part  of  the  defendant  to  sell,  and  on 
the  part  of  the  plaintiff  to  purchase,  the  estate  at  Haresfield.  It  is 
impossible  that  these  agreements  can  be  considered,  as  is  con- 
tended on  the  part  of  the  defendant,  as  one  entire  contract.  There 
are  plainly  two  distinct  contracts,  which,  according  to  the  language 
used  in  the  instrument,  are  not  made  dependent  upon  each  other ; 
and  the  right  of  the  plaintiff,  therefore,  to  a  specific  performance 
of  the  *agreement  for  the  sale  of  the  Leigh  estate  to  the  defendant  [  ♦257  ] 
cannot  be  defeated,  because  the  defendant  is  unable,  on  his  part, 
to  perform  another  distinct  contract. 

The  plaintiff  was  declared  entitled  to  a  specific  performance 
of  the  agreement  as  to  the  sale  of  the  Leigh  estate,  and  a 
reference  as  to  title  was  directed.  The  Court  refused  the  applica- 
tion of  the  plaintiff  for  costs  of  the  suit  to  the  hearing,  upon  the 
ground  that  the  plaintiff  might  not  be  able  to  make  a  good  title  to 
the  Leigh  estate,  and  would  not,  in  such  case,  be  entitled  to  costs. 

[The  reference  was  afterwards  decided  in  favour  of  the 
plaintiff,  and  the  defendant  was  ordered  to  pay  all  the  costs 
of  the  suit,  2  My.  &  K.  298.J  * 

1834. 

The  defendant  appealed  from  his  Honour's  decree.  jnttei. 
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Cboomb  The  Solicitor-General  (Sir  Charles  Pepys)  and  Mr.  WHbraham^ 

LiDiABD.     ^  support  of  the  decree. 

Sir  W.  Home,  Mr.  Preston,  and  Mr.  Whitmarsh,  for  the 
appellant : 

There  are  two  points  raised  upon  this  appeal;  first,  whether 
the  construction  put  upon  the  contract  by  the  Court  below  is 
not,  upon  the  face  of  the  instrument,  erroneous ;  and,  secondly, 
whether,  supposing  the  import  of  the  instrument  to  be  doubtful, 
it  was  not  competent  to  the  defendant  to  call  in  aid  extrinsic 
evidence  to  explain  the  nature  of  the  transaction. 

As  to  the  first  point  it  is  to  be  observed,  that  the  contract 
between  the  parties  is  contained  in  one  instrument,  with  a  single 
stamp,  and  attested  by  one  witness ;  and  the  agreement  stipulates 
that  each  of  the  parties  shall  be  a  buyer  and  a  seller,  the  direct 
inference  from  which  stipulation  is,  that  one  party  shall  not 
be  compelled  to  buy  unless  the  other  is  in  a  condition  to  sell. 
[  •268  ]  *The  parties  were  desirous  of  effecting  an  exchange  of  their 
respective  estates;  and  as  it  seldom  happens,  in  transactions 
of  this  nature,  that  two  estates  are  of  exactly  the  same  value, 
the  difference,  in  point  of  value,  was  to  be  made  the  subject 
of  pecuniary  compensation :  and  the  same  valuer  of  both  estates 
was  employed  by  both  parties,  who  were  to  bear  the  expense  of 
the  valuation  in  equal  proportions.  The  whole  treaty  proceeded 
upon  a  basis  of  mutuality;  and,  as  no  fraud  or  want  of  good 
faith  is  imputed  in  this  case  to  the  defendant,  the  plaintiff  has 
no  pretence,  in  a  court  of  equity,  for  insisting  upon  the  specific 
performance  of  one  half  of  the  agreement,  while  the  other  half 
of  it  remains  unfulfilled. 

*  *  A  plaintiff  in  a  suit  for  specific  performance  has  no  right 
to  call  in  aid  extrinsic  evidence  to  support  his  equity ;  but  the 
defendant  may  resort  to  parol  evidence  to  rebut  the  plaintiff*s 
equity,  and  shew  that  the  plaintiff  has  no  title  to  relief  in  this 
Court :  Clarke  v.  Grant  (l).     *     *     ♦ 

[  269  ]  The  Lord  Chancellor  said,  he  was  so  clearly  of  opinion  that 

the  decision  of  the  Court  below,  upon  both  points,  was  right, 

(1)  9  E.  E.  336  (14  Ves.  519). 
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that  he  should  not  call  upon  the  counsel  for  the  respondent  to  Cboomb 
reply.  The  agreements  for  the  sale  and  purchase  of  the  respective  lbdiabd. 
estates  by  each  of  the  parties,  though  contained  in  the  same 
instrument,  were  manifestly  distinct  and  several  agreements, 
which  were  wholly  independent  of  each  other.  Except  the  mere 
accidental  circumstances,  that  the  agreements  were  written  on 
the  same  piece  of  stamped  paper,  and  attested  by  a  single 
witness,  there  was  nothing  to  connect  the  two  transactions. 
The  estates  were  not  conterminous  in  point  of  situation,  nor  con- 
nected in  point  of  enjoyment ;  they  were  wholly  several  in  point 
of  title,  and  so  little  ground  was  there,  upon  the  face  of  the 
transaction,  for  the  allegation  that  the  contract  was  founded 
upon  the  basis  of  an  exchange,  that  the  value  of  one  estate  was 
nearly  one  third  greater  than  that  of  the  other. 

There  was  this  peculiarity,  which  distinguished  the  present 
case  from  most  of  the  cases  bearing  upon  this  subject,  such 
as  Poole  V.  Shergold{l)^  KnatchbuU  v.  Grueher{2),  Dalhy  v. 
PuUen  (3) ,  Price  v.  Price  (4),  Casaviajor  v.  Strode  (5) ,  that,  whereas, 
in  those  and  similar  cases,  the  question  was  between  a  vendor 
on  the  one  side,  and  a  purchaser  on  the  other,  in  this  case,  each 
of  the  parties  filled  at  the  same  time  the  character  both  of  seller 
*and  buyer.  Questions  had  been  raised  in  some  of  the  cases  [  *260  ] 
referred  to,  whether  the  purchaser  of  several  lots  was  bound 
to  take  some  lots  to  which  a  good  title  could  be  made,  where 
there  were  other  lots  to  which  a  good  title  could  not  be  made ; 
but  there  was  no  case  which  afforded  any  colour  for  the  pro- 
position, that  a  purchaser  could  be  let  off  from  his  contract  as 
to  one  estate,  because  he  was  unable  to  complete  a  contract 
which  he  had  entered  into  with  the  vendor  for  the  sale  of  another 
estate.  Cases  might  undoubtedly  be  supposed,  in  which  two 
transactions  might  be  so  complicated  together  that,  when  they 
were  made  the  subject  of  contract  in  one,  or  even  in  two  different 
instruments,  a  purchase  by  one  party  should  not  be  binding, 
unless  a  sale  to  the  vender  should  also  be  completed.  Where 
two  estates  were  conterminous,  or  where  there  was  a  mixed  use 

(1)  1  B.  B.  37  (1  Cox,  273).  (4)  1  Sim.  &  St.  386. 

(2)  17  E.  E.  35  (3  Mer.  124).  (6)  2  Swanst.  347. 

(3)  30  B.  B.  123  (3  Sim.  29). 
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Cboome      and  enjoyment  of  the  estates,  as  in  the  case  of  one  of  the  partiea 

Lkdiard.     having  an  easement  over  the  property  of  the  other,  a  contract 

depending  upon  such  mutuality  as  to  sale  on  one  side   and 

purchase  upon  the  other  might  well  exist ;  but  there  were  no 

such  circumstances  in  the  present  case. 

What  effect  the  extrinsic  evidence  tendered  by  the  defendant 
in  the  Court  below  might,  if  admitted,  have  had  in  explaining 
the  intention  of  the  partieSi  it  was  unnecessary  to  consider; 
because  he  was  clearly  of  opinion  that  such  evidence  was  not 
admissible.  It  had  been  argued  that,  although  evidence  of 
matter  dehors  was  not  admissible  for  the  purpose  of  raising  an 
equity,  it  might  be  given  for  the  purpose  of  rebutting  an  equity, 
and  that,  therefore,  it  was  competent  to  the  defendant  in  a  suit 
for  specific  performance  to  avail  himself  of  such  evidence,  though 
it  was  not  competent  to  the  plaintiff  to  do  so.  The  distinction 
was  sound  within  certain  limits,  and  within  those  limits  the  rule 
might  be  safely  adopted.     Parol  evidence  of  matter  collateral 

[  •261  ]  to  the  agreement  *might  be  received,  but  no  evidence  of  matter 
dehors  was  admissible  to  alter  the  terms  and  substance  of  the 
contract.  In  Clarke  v.  Grant  {i)y  the  parol  evidence  admitted 
was  of  a  stipulation  entered  into  by  the  defendant  prior  to,  and 
as  a  condition  precedent  to  the  execution  of  the  agreements 
There  was  an  express  promise,  on  the  part  of  the  plaintiffs, 
antecedent  to  the  execution  of  the  agreement ;  and  ''  but  for  that 
promise,"  observes  Sir  William  Grant,  "  the  agreement  would 
probably  never  have  been  made."  It  was  observable,  moreover, 
that  the  stipulation  of  which  parol  evidence  was  admitted  in 
that  case  did  not  'seek  to  vary  the  substance  of  the  agreement ; 
on  the  contrary,  it  was  a  stipulation  that  ''such  alteration  should 
be  made  in  the  memorandum  of  agreement  as  should  be  con- 
sistent with,  and  agreeable  to  the  substance  thereof."  In  the 
present  case,  the  purpose  for  which  the  parol  evidence  was 
tendered  on  the  part  of  the  defendant  was,  not  to  enforce  a 
collateral  stipulation,  but  to  shew  that  the  transaction  was 
conducted  on  the  basis  of  an  exchange ;  a  circumstance  which, 
if  true,  was  totally  at  variance  with  the  language  and  plain 
import  of  the  instrument.     Nothing  could  be  more  dangerous,. 

(1)  9  R.  R.  336  (14  Ves.  519). 
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than  to  admit  such  evidence ;  for  if  the  agreement  between  the 
parties  were  in  fact  condacted  upon  the  basis  of  an  exchange, 
why  was  the  instrument  so  drawn  as  to  suppress  the  real  nature 
of  the  transaction?  In  every  view  of  this  case,  his  Lordship 
was  clearly  of  opinion  that  the  decision  of  his  Honour  must  be 
affirmed. 


Cboomb 

«. 
Lbdiabd. 


DUMMER  V.  PITCHER  (I). 

(2  Myl.  &  Keen,  262—277;    S.  C.  Coop.  temp.  Brough.  257;    affirming 

5  Sim.  35.) 

A  hufiband,  before  making  his  will,  transferred  two  sums  of  4  per  cent, 
and  5  per  cent,  stock,  then  forming  the  whole  of  his  funded  property, 
into  the  joint  names  of  himself  and  his  wife.  By  his  will  he  gave  the 
rents  of  his  leasehold  houses  and  the  interest  of  all  his  funded  property 
or  estate  of  whatsoever  kind,  upon  trust  for  his  wife  for  life,  and,  after 
her  decease,  upon  trust  to  pay  divers  legacies  of  4  per  cent,  stock,  the 
aggregate  amount  of  which  fell  short  by  50^.  only  of  the  amount  of  stock 
of  that  description,  so  formerly  transferred  by  him.  He  afterwards  made 
Home  further  purchases  of  5  per  cent,  stock,  taking  the  transfers  in  the 
joint  names  of  himself  and  his  wife,  and  died  in  her  lifetime,  leaving  no 
funded  property  except  the  4  per  cents,  and  5  per  cents,  before  mentioned ; 
exclusive  of  which,  his  assets  were  wholly  insufficient  to  pay  his  legacies  : 
Held,  first,  that  all  the  sums  of  stock  then  standing  in  the  joint  names 
of  the  husband  and  wife,  and  whether  transferred  before  or  after  the  date 
of  his  will,  hecame,  by  survivorship,  the  absolute  property  of  the  wife ; 
secondly,  that  the  will  did  not  purport  to  dispose  of  the  stock  in  terms 
sufficiently  distinct  and  explicit  to  put  the  wife  to  her  election. 

Thomas  Cass,  who  was  then  possessed  of  2,500/.  Four  per  cent. 
Bank  Annuities,  and  2,0002.  Five  per  cent.  Bank  Annuities, 
standing  in  his  own  name,  in  October,  1811,  and  February, 
1812,  transferred  those  respective  sums  into  the  joint  names 
of  himself  and  his  wife.  On  the  9th  of  July,  1814,  he  made  his 
will,  whereby  he  bequeathed  his  four  leasehold  houses  therein 
particularly  described,  ''and  all  the  rents  and  proceeds  of  the 
aforesaid  four  houses,  together  with  all  the  interest  of  all  my 
funded  property  or  estate  of  what  kind  soever,  or  wheresoever 
the  same  or  any  part  thereof  may  be  found,"  to  Samuel  Dummer 
and  William  Thomas  Sweet,  upon  trust  to  ''  pay  the  net  rents 
and  issues  of  the  aforesaid  four  houses  and  premises,  and  also 
the  interest,  proceeds,  and  profits  of  all  my  funded  property, 

(1)  Cp.  Coates  v.  Stevens  (1834)  1  Y.  &  C.  Ex.  66. 


1833. 

Not.  25. 
Der.  3,  16. 


Lord 

Bbouoham, 

L.C. 

[  262  ] 
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DOMMEB  and  all  my  estate  of  whatsoever  kind,"  as  the  same  should 
PiTOHKB.  become  due,  to  his  wife  Mary  Cass,  for  her  own  sole  use  and 
benefit  for  her  life.  The  testator  proceeded  to  give  to  his  nephew 
Joseph  Pitcher,  senior,  after  the  decease  of  his  wife,  **  the  sum 
of  800?.  stock  four  per  cent.,'*  together  with  one  of  his  leasehold 
[  ♦263  ]  *houses ;  to  his  nephew  Joseph  Pitcher,  jun.  "  the  sum  of  800Z. 
stock  four  per  cents. ;  '*  to  his  great-nephew  William  Pitcher, 
**  the  sum  of  300Z.  stock  four  per  cents. ; "  to  his  great-niece  Mary 
Boyden  Bevis,  **  the  sum  of  300Z.  stock  four  per  cents.  ;  "  to  his 
niece  Mary  Buren,  **  the  sum  of  200Z.  stock  four  per  cents. ; " 
to  his  niece  Sarah  Giddings,  ''  the  sum  of  2002.  stock  four  per 
cents. ;  "  to  his  sister-in-law  Margaret  Webb,  "  the  sum  of  200Z. 
stock  four  per  cents. ;  *'  to  his  two  sisters-in-law  Ann  Morton 
and  Margaret  Webb,  an  annuity  of  502.  each,  to  be  paid  them 
out  of  his  estate  by  half-yearly  payments  of  252.  to  each  of  them, 
and  the  survivor  of  them  to  have  the  whole  annuity  of  lOOZ. ; 
and  after  the  death  of  both  his  sisters-in-law,  the  testator 
directed  that  one  moiety  of  the  principal  sum  of  2,0002.  from 
which  the  annuity  of  1002.  proceeded,  should  be  given  to  the 
children  of  his  niece  Mary  Ann  Dummer,  or  their  heirs,  share 
and  share  alike,  and  the  other  moiety  of  the  aforesaid  principal 
sum  of  2,0002.  to  the  children  of  his  nephew  Joseph  Pitcher, 
senior,  by  his  first  wife,  share  and  share  alike,  or  to  their  heirs 
in  like  manner.  The  testator  also  gave  ''  the  sum  of  5002.  stock 
four  per  cents.'*  to  his  great-nephew  Thomas  Cass  Pitcher,  with 
a  proviso  that  if  Thomas  Cass  Pitcher  should  die  single  or 
without  issue,  .the  said  sum  of  5002.  should  be  equally  divided 
between  Thomas  Cass  Pitcher's  two  brothers  and  his  sister,  and 
the  survivors  and  survivor  of  them,  or  their  heirs  or  assigns. 
He  also  gave  to  his  niece  Mary  Ann  Dummer,  another  of  his 
leasehold  houses  after  the  death  of  his  wife  Mary  Cass ;  to  his 
brother-in-law  Eichard  Webb,  **the  sum  of  1002.  four  per 
cents. ; "  to  his  godson  Thomas  George  Law,  "  the  sum  of  502. 
stock  four  per  cents. ; "  to  his  trustees  the  sum  of  2002.  upon 
trust  for  the  benefit  of  a  charity  school  in  South  Street ;  and 
he  gave  the  sum  of  1002.,  to  be  paid  out  of  his  personal  estate, 
[  •264  ]  to  a  charity  school  at  Knightsbridge.  *His  two  other  leasehold 
houses,  with  all  his  household  goods  and  furniture,  he  directed 


VOL.  XXXIX.]      1888.     CH.     2  MYL.  &  K.  264—265.  SQ5 

to  be  sold,  and  the  sum  of  SOL  to  be  retained  by  each  of  his      Dummsb 

Mm 

trustees,  out  of  the  proceeds,  for  their  trouble  in  the  execution      pitghbb. 
of  the  trust.     All  the  rest,  residue,  and  remainder  of  his  estate 
not  before  willed,  he  gave  to  the  aforesaid  Thomas  Cass  Pitcher 
and  Mary  Ann  Dummer,  whom  he  appointed  his  executor  and 
executrix. 

Subsequently  to  the  execution  of  his  will,  and  in  the  months 
of  November,  1814,  July,  1815,  and  May,  1816,  respectively, 
Thomas  Cass  made  three  further  purchases  of  five  per  cent, 
stock,  in  sums  of  2002.,  lOOZ.,  and  lOOZ.  respectively,  all  of 
which  he  caused  to  be  transferred  into  the  names  of  himself 
and  his  wife  jointly.  He  died  in  the  month  of  September, 
1817.  At  that  time  his  personal  estate,  exclusive  of  the  before- 
mentioned  sums  of  stock,  all  of  which  were  then  standing  in  the 
joint  names  of  himself  and  his  wife,  was  of  very  inconsiderable 
value ;  together  with  those  sums  it  was  not  more  than  sufficient 
to  pay  his  funeral  and  testamentary  expenses,  his  debts  and 
legacies,  and  to  satisfy  the  trusts  of  his  will. 

Upon  the  death  of  Thomas  Cass,  his  widow  was  let  into 
possession  of  the  four  leasehold  houses,  the  rents  of  which  she 
continued  to  enjoy  till  the  leases  severally  expired.  In  the  year 
1824  she,  by  sale  of  a  portion  of  the  four  per  cents.,  raised  the 
sum  of  500/.,  and  paid  it  over  to  Thomas  Cass  Pitcher,  who 
thereupon  gave  her  his  promissory  note,  payable  on  demand, 
to  secure  that  sum,  with  interest  at  four  per  cent.  In  January, 
1830,  Mrs.  Cass  died,  leaving  a  will ;  by  which  she  made  Mary 
Ann  Dummer  her  general  legatee,  and  appointed  Samuel 
Dummer  her  sole  executor.  At  her  death  all  the  before-mentioned 
sums  of  stock,  except  that  portion  *of  the  4  per  cent,  stock  which  [  *265.j 
she  had  sold  out,  remained  standing  in  the  joint  names  of  herself 
and  her  late  husband. 

The  original  bill  was  filed  by  the  personal  representative  and 
residuary  legatee  of  Mary  Cass;  and  it  prayed  that  the  stock 
standing  in  the  joint  names  of  her  and  her  husband  might  be 
declared  to  have  become  her  absolute  property  by  survivorship, 
and  not  to  be  subject  to  the  trusts  of  her  husband's  will. 

Thomas  Cass  Pitcher,  by  a  cross  bill,  sought  to  have  it 
declared  that  the  funded  property,  as  well  the  stock  purchased 


206  1838.     CH.    2  MYL.  &  K,  265—268.  [r.r. 

DuMMBB      before  as  after  the  date  of  the  testator's  will,  was  assets  for  the 
Pitcher,      payment  of  his  legacies;  or,  if  it  survived  to  the  widow,  that 
she  was  bound  to  elect,  and  had  elected,  to  take  under  the  will. 

The  Vicb-Chancbllob  having  decided  that  the  stock  survived 
to  the  widow  absolutely,  and  that  she  was  not  put  to  her 
election  (reported  in  5  Sim.  35),  Thomas  Cass  Pitcher  appealed 
from  that  decision. 

Sir  E.  Sugden   and   Mr.  James  Riisselly  for   the  plaintiffs 
in  the  original  bill,  and  in  support  of  the  decree : 

Two  questions  are  raised  upon  this  appeal.  First,  whether 
the  sums  of  stock  standing  in  the  joint  names  of  the  husband 
and  wife  at  his  death  became  vested  in  the  wife  by  survivorship 
for  her  own  absolute  use,  or  merely  as  a  trustee  for  the  estate 
of  her  husband;  and,  secondly,  supposing  the  former  con- 
struction to  be  correct,  whether  the  will  put  the  wife  to  her 
election. 

[  206  ]  Upon  the  first  point  it  is  enough  to  observe,  that  the  very 

object  of  a  joint  investment  of  this  description  is  to  make  the 
survivor  the  absolute  owner  of  the  fund;  that,  at  law,  such 
an  act  has  this  effect,  and  that,  in  order  to  affect  the  survivor 
with  a  trust,  it  is  indispensable  to  shew  declarations  of  the  party 
by  whom  the  investment  is  made  sufficiently  clear  to  clothe 
the  property  in  the  hands  of  the  legal  owner  with  the  alleged 
trust.  As  evidence  for  this  purpose,  nothing  short  of  contem- 
poraneous acts  or  declarations  can  be  admitted :  Murless  v. 
Franklin  {!),     *     *     * 

[»267  ]  Upon  the  second   point,     *     *     in  order  to  put  the  widow 

to  elect,  the  appellant  must  shew  that  there  are,  in  this  will, 
words  which  purport  specifically  to  dispose  of  the  identical  stock 
in  question.  No  such  words,  however,  can  be  found.  [Upon 
this  point  they  cited  Parrott  v.  Worsfold  (2).] 

[  268  ]  Upon  a  question  of  election,  it  is  settled  that  the  Court  is  not 

entitled  to  look  beyond  the  four  corners  of  the  instrument: 
Brodie  v.  Barry  (3),  Webb  v.  Honnor  (4). 

(1)  18  R.  R.  3  (1  Swanst.  13).  (3)  13  R.  R.  37  (2  V.  &  B,  127). 

(2)  21  R.  R.  248  (1  J.  &  W.  594).  (4)  21  R.  R.  180  (1  J.  &  W.  352). 
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The  Attorney-General  {Sir  W,  Home),  Mr.  Bligh,  and  Mr.      Dummbb 


V. 


Rudallf  for  the  appellant,  Thomas  Cass  Pitcher  :  pitcheb. 

*  *    MtirlesB  V.  Franklin  can  have  no  application  here ;  for        [  270  ] 
here  the  hasband  continaed  from  the  time  of  the  transfers  down 

till  his  decease  to  be  the  legal  owner  of  the  property ;  and  all  his 
acts  with  respect  to  it,  and  among  others  his  disposition  of  it 
by  will,  prove  incontestably  that  he  asserted  and  meant  to 
exercise  all  the  rights  of  ownership  over  it.     *     *     * 

Upon  the  second  point,  it  is  impossible  to  doubt  that  the 
testator  affected  to  dispose  of  the  stock  in  question  by  his 
will.  The  gift  to  the  widow  for  her  life  is  not  an  ordinary 
pecuniary  bequest ;  neither  is  it  a  general  bequest  of  money  in 
the  funds.  It  is  a  gift  of  "  all  my  funded  property,"  in  language 
which  according  to  the  authorities  amounts  to  a  specific  legacy. 
The  same  property  which  is  bequeathed  to  the  widow  for  life 
is,  upon  her  decease,  allotted  and  parcelled  out  among  a  great 
number  of  legatees ;  the  total  of  the  four  per  cent,  stock  legacies 
which  are  thus  given,  fall  short  by  60Z.  only  of  exhausting  the 
exact  amount  of  that  species  of  stock  standing  in  the  joint 
names  of  the  husband  and  wife;  and  it  is  admitted  that 
the  testator  had  no  other.  In  like  manner  the  annuity  to 
the  testator^s  sister-in-law,  followed  by  the  gift  over  of  the 
principal  sum  of  2,000Z.  out  of  which  that  annuity  proceeded, 
referred  beyond  a  doubt  to  the  2,000Z.  Navy  5  per  cents;, 
nrhich  were  standing  on  a  similar  joint  account.  The  natural 
and  necesQiary  inference  is,  that  the  funded  property  given  to 
the  wdfe,  and  the  stock  given  afterwards  to  the  legatees 
over  *are  the  same  identical  subject-matter ;  and  the  former  [  *27i  ] 
bequest  being  certainly  specific,  the  latter  must  be  specific 
likewise. 

*  *  It  is  admitted  that  there  is  not,  and  never  was,  any 
funded  property  upon  which  the  will  could  operate,  except  those 
sums  of  stock  which,  at  the  death  of  Mr.  Cass,  were  standing  in 
the  joint  names  of  himself  and  his  wife ;  and,  having  that  fact 
undisputed,  we  are  content  rather  to  rely  upon  the  construction 
of  the  instrument  itself  than  upon  the  result  of  any  inquiry,  or 
the  aid  of  extrinsic  evidence. 

[The  widow]  was  bound  to  elect,  and  by  enjoying  as  she  did        [  272  ] 
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DuMMBB      the  rents  of  the  leasehold  houses  while  she  lived,  she  has  elected 
PiTOHKB.      to  take  the  benefits  given  her  by  the  will. 

Sir  E.  Sugden,  in  reply. 

Dec,  16.  The  Lord  Chancellor  stated  the  substance  of  the  will,  and 

observed  that  the  allegation  in  the  cross  bill,  whereby  it  was 
represented  that  the  advance  of  500{.,  made  to  Thomas  Cass 
Pitcher  by  the  widow  on  his  promissory  note,  was  an  arrange- 
ment entered  into  between  them  for  payment  of  the  legacy  which 
he  claimed  to  be  entitled  to  under  the  testator's  will,  was  not 
supported  by  any  evidence;  and  that  the  mere  giving  of  the 
note  precluded  such  a  supposition,  if  it  rested  on  suggestion 
merely,  inasmuch  as  the  sums  did  not  tally,  the  legacy  being  a 
sum  of  500Z.  4  per  cent,  stock,  while  the  loan  was  of  500{« 
sterling.     His  Lordship  then  proceeded  as  follows : 

I  agree  with  the  opinion  of  the  Vicb-Chancellor  upon  both 
points.  When  an  individual  effects  a  purchase  of  stock  in  the 
joint  names  of  himself  and  his  child,  or  of  himself  and  his  wife, 
the  transaction  cannot  of  itself  be  considered  as  converting  these 
parties  into  trustees,  qvx)ad  their  interest,  for  the  purchaser 
whose  money  has  paid  the  price  of  the  stock.  With  respect 
to  a  child  this,  I  think,  is  admitted.  But  it  is  said  that  the 
case  of  advancement  to  a  child  rests  upon  the  peculiarity  of 
the  relation,  and  that  the  exception  shall  not  be  extended  to 
the  wife.  That  distinction,  however,  is  not  supported  by  the 
authorities. 

[His  Lordship  here  referred  to  authorities  upon  this  point, 
which  is  now  too  well  established  to  require  support,  and  he 
then  continued  as  follows :] 

[  273  j  It  was  further  contended  that  the  circumstance  of  the  testator's 

power  over  this  chose  in  action  continuing  after  the  transfer  and 

[  •274  ]  up  to  his  death  differs  this  from  the  *ca8e  of  advancement  to 
a  child.  But  there  is  a  great  fallacy  here,  as  it  seems  to  me. 
The  testator's  power  may  have  continued,  but  in  what  capacity? 
As  husband,  and  in  the  exercise  of  his  marital  right.  Then, 
suppose  it  to  be  admitted  that  he  might  have  reduced  the  stock 
(a  chose  in  action)  into  possession  by  having  had  it  re-transferred 
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into  his  own  name  during  his  lifetime,  still  the  argument  is  not  Dummbr 
at  all  advanced,  for  it  is  not  pretended  that  any  thing  was  done  pitghbr. 
after  the  first  transfer,  the  stock  standing  in  the  joint  names  at 
the  date  of  the  will,  and  at  the  death  of  the  testator.  The 
husband  makes  the  will,  which  is  said,  indeed,  not  to  relate  to 
the  stock.  But  suppose,  with  a  view  to  this  part  of  the  argu- 
ment, we  were  to  admit  that  it  did;  the  wife's  right  would 
survive  nevertheless.  I  have  no  doubt  whatever,  therefore,  that 
the  stock  survived  to  the  wife;  and  then  the  second  question 
arises,  with  respect  to  her  election. 

There  is  nothing  more  undoubted  in  the  law  than  that  to 
make  a  case  of  election  the  intention  must  appear  certainly  and 
clearly,  both  as  to  the  property  assumed  to  be  disposed  of,  and 
as  to  the  implied  condition  to  be  fulfilled.  A  person  is  not, 
without  strong  indications  of  such  an  intent,  to  be  understood 
as  dealing  with  what  does  not  belong  to  him.  As  for  his 
supposing  himself  to  have  rights  which  he  had  not,  unless  that 
appears  plainly  upon  the  face  of  the  will,  it  would  be  most 
dangerous  to  be  guided  by  any  conjecture  that  may  be  raised  to 
this  effect,  or  to  let  in  extrinsic  evidence  in  proof  of  it  (i).  *  *  *  I  [  276  ] 
entertain  the  strongest  opinion  that  the  rules  of  law  are  against 
its  admissibility.  Its  admission  here,  however,  would  not  decide 
the  question. 

Has  the  Court  any  right  to  say,  upon  this  will,  that  the 
testator  has  given  the  stock,  which,  it  has  been  proved,  was 
not  his  own  to  dispose  of  ?  The  general  gift  to  trustees,  after 
specifying  the  leaseholds,  is  of  all  the  interest  '*  of  all  my  funded 
property  or  estate,  of  whatsoever  kind,  or  wheresoever  the  same 
or  any  part  thereof  may  be  found."  This  of  itself  is  suflSciently 
general,  and  extends  to  every  thing  else  as  well  as  to  funded 
property.  But  that  this  generality  was  clearly  in  his  intention 
is  equally  plain  from  the  whole  scope  and  character  of  the 
instrument,  as  from  the  particular  language  of  the  gift  to  the 
trustees.  The  will  begins  by  bequeathing  the  several  leasehold 
houses  therein  described,  and  then  come  the  general  words  about 
funded  and  other  property,  with  which  the  bequest  concludes. 

(1)  On  this  point  his  Lordfihip  106  (1  Yes.  J.  285),  and  other 
referred  to  Stratum  y.  Best,  2  B.  B.      authorities. — 0.  A.  S. 
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DuMMEB      The  stock  legacies  are  all  general ;  ''  the  ^sum  of  so  much/* 

PiTCHKB.      aiid  "such  a  stock."     Thus  the  one  in  question  is,  "I  give  the 

[  ♦276  ]       sum  of  600i.  4  per  cents,  to  my  great-nephew ;  "  and  if  he  die 

single,  or  without  issue,  the  said  sum  of  500{.  is  to  go  over  to 

his  brothers  and  sister. 

There  is  nothing  here  to  make  it  clear  that  the  testator  was 
dealing  with  the  stock  already  purchased,  or  which  should 
thereafter  be  purchased.  On  the  contrary,  the  legacy  is  plainly, 
by  all  the  rules  on  the  subject,  a  general  one.  But  it  is  con- 
tended, that  in  deciding  upon  the  character  of  the  ulterior 
legacies,  the  Court  must  refer  to  the  preceding  general  gift  to 
the  trustees,  and  to  the  life  interest  given  to  the  widow,  after 
whose  decease  those  legacies  are  to  take  effect.  This  only  brings 
it  back  to  a  clause  of  a  nature  as  general, — **  all  my  funded 
and  other  property."  There  is  nothing  to  justify  the  Court  in 
liolding  that  the  testator  thereby  intended  to  give  what  was  not 
his  own ;  namely,  the  stock  in  which  his  wife  had  the  interest 
by  survivorship,  not  to  be  defeated  by  his  will.  Very  possibly 
the  Court  may  surmise,  as  Lord  Eldon  did  in  Judd  v.  Pratt 
(13  Yes.  168),  that,  had  he  been  asked  the  question,  he  would 
have  said  that  the  stock  was  his,  and  that  he  intended  to  deal 
with  it  as  such.  But  he  has  not  made  that  intention  clear 
where  it  ought  to  be  shewn, — in  his  will. 

[His  Lordship  then  referred  to  cases  shewing  that  in  certain 
exceptional  instances  evidence  as  to  the  state  of  a  man's  real 
property  might  be  admissible  to  shew  the  intention  to  execute  a 
power  because  wills  of  real  estate  only  operated  on  such  property 
as  he  then  had,  and  he  concluded  as  follows :] 
[  277  ]  In  this  instance  the  testator  may  have  intended  to  dispose  of 

personal  funds  to  be  afterwards  acquired ;  and,  therefore,  the 
Court  is  not  driven  to  assume  that  he  was  speaking  of  such  stock 
as  stood  in  the  joint  names  of  himself  and  his  wife  at  the  time 
when  the  will  was  made. 
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NORWAY  V.  NORWAY.  m*. 

Jan.  SI. 
(2  Myl.  &  Keen,  278;  S.  0.  3  L.  J.  (N.  S.)  Ch.  163.)  

A  person  named  a  trustee  in  a  deed,  who  dedines  to  accept  the  office,  is    j'^***    tut  p 
in  the  situation  of  any  other  defendant  against  whom  a  bill  is  dismissed,  *    ' 

and  can  only  have  his  costs  as  between  party  and  party.  >-        -> 

In  this  case  a  person  who  was  named  a  trustee  in  a  deed,  but 
who  had  not  executed  that  deed  -or  in  any  manner  accepted  the 
trust,  and  who  by  his  answer  altogether  declined  it,  had  been 
made  a  defendant  in  the  suit. 

A  question  was  made,  upon  the  bill  being  dismissed  as  against 
the  defendant,  whether  he  was  entitled  to  his  costs  as  between 
solicitor  and  client ;  and  a  former  case  of  Sherratt  v.  Bentley  (i) 
was  referred  to,  in  which  such  costs  had  been  given. 

It  was  stated  by  Mr.  Pemhertoii  that  the  case  referred  to  could 
not  be  considered  as  of  much  authority;  for  the  question, 
though  one  of  great  importance  in  practice,  had  been  there 
decided  after  a  very  slight  discussion  at  the  Bar;  and  as  the 
objection  was  not  strongly  pressed,  the  deliberate  attention  of 
the  Court  had  not  been  called  to  the  point. 

Mr.  Koe,  Mr.  Piggott,  and  Mr.  Bigg,  for  different  parties 
in  the  cause. 

The  Master  of  the  Bolls  : 

Being  now  called  upon  to  give  a  formal  decision  upon  this 
point,  I  must  declare  that  a  person  named  as  trustee  in  a  deed, 
who  declines  to  accept  the  office,  is  in  the  situation  of  any  other 
defendant  against  whom  a  bill  is  dismissed;  and  it  would  be 
against  the  common  principle  of  the  Court  that  he  should  have 
his  costs  as  between  solicitor  and  client. 


MADDEFOED  v.  AU8TWICK  1833. 

JVbv  22 

AUSTWICK  V.  MADDEFOED. 


(2  Myl.  &  Keen,  279.) 

[See  the  report  of  these  causes  before  the  Vice-Chancellor, 
27  R.  R.  167  (1  Simons,  p.  89).] 

(1)  1  Russ.  &  Myl.  655. 

14—2 


[  279  ] 
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18S3. 

Bee.  12,  1». 
16. 

RolU  Omrt. 
Lbach,  M.R. 

On  Appeal. 

Lord 

Bbougham. 

L.C. 

[296] 


KNIGHT  V.  GOULD  (1). 

(2  Myl.  &  Keen,  295—303 ;  S.  C.  Coop.  temp.  Brough.  240.) 

A  bequest  of  residue  ^*  to  my  executors  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral  and  testamentary  charges,  and 
also  to  recompense  them  for  their  trouble,  equally  between  them ;  '* 
followed  by  the  appointment  of  three  persons  as  executors,  is  a  gift  to 
those  persons  as  a  class  in  their,  official  character ;  and,  therefore,  one 
haying  died  in  the  lifetime  of  the  testator,  the  whole  residue  vests  in  the 
two  survivors. 

Sarah  Ward,  by  her  will  duly  executed  and  attested,  after 
directing  her  debts,  funeral  and  testamentary  expenses,  and  also 
the  duty  on  her  pecuniary  legacies,  to  be  paid  by  **  my  executors 
hereinafter  named,"  out  of  her  personal  estate,  devised  her 
freehold  lands  in  the  county  of  Warwick  to  James  Kemp,  James 
Kemp  the  younger,  and  John  Prior  Ward,  "my  executors 
hereinafter  named,"  and  their  heirs,  upon  trust  to  sell  the  same, 
and  stand  possessed  of  the  purchase  monies  upon  trust,  after 
payment  of  the  expenses  which  her  said  trustees  should  incur, 
and  also  of  such  sums  as  should  be  reasonable  for  the  trouble 
which  they  might  experience  by  reason  of  the  aforesaid  trusts,, 
and  of  carrying  this  part  of  her  will  into  execution,  to  divide  the 
residue  of  such  purchase  monies  among  certain  classes  of  her 
relations  therein  described  ;  and  in  case  no  such  relations  should 
be  found,  she  directed  such  residue  to  sink  into  her  personal 
estate.  She  then  gave  and  bequeathed  unto  the  aforesaid  James. 
Kemp  the  elder,  James  Kemp  his  son,  and  John  Prior  Ward,, 
their  executors,  administrators,  and  assigns,  the  sum  of  8,000Z.^ 
3  per  cent,  consols,  part  of  the  stock  then  standing  in  her  name 
in  the  Bank  of  England,  nevertheless  subject  to,  and  charged 
with  the  payment  of  the  several  life  annuities  thereinafter 
particularly  mentioned;  and  she  further  bequeathed  unto  the 
said  James  Kemp  the  elder,  James  Kemp  his  son,  and  John 
Prior  Ward,  the  sum  of  lOOi.  each.  She  next  gave  the  dividends 
of  divers  considerable  sums  of  stock  to  certain  individuals 
therein  named  respectively,  with  a  direction  that   the   capital 


(1)  In  re  Smith's  Trusts  (1878)  9 
Ch.  D.  117.  A  gift  of  residue  to  a 
number  of  persons  as  tenants  in 
common  who  do  not  form  a  class 


may  be  readily  construed  as  a  gift  to 
such  of  them  as  survive  the  testator : 
In  re  Featherstone' s  Trusts  (1882)  Tl 
Ch.  D.  111.— 0.  A.  S. 
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should  fall  into  and  form  a  part  of  her  residuary  personal  estate.      Enioht 
*Her  will  then  contained  the  following  passage :  "  I  give  all  the       gould. 
rest  and  residue  of  my  property  not  herein  or  hereinafter  speci-       [  *296  ] 
fically  bequeathed,  unto  my  executors  hereinafter  named,  to 
enable  them  to  pay  my  debts,  legacies,  and  testamentary  charges, 
and  also  to  recompense  them  for  their  trouble,  equally  between 
them.     I  do  nominate,  constitute  and  appoint  my  said  trustees, 
James  Kemp,  James  Kemp  the  younger,  and  John  Prior  Ward, 
to  be  the  executors  of  this  my  will."     The  testatrix  proceeded  to 
give  some  directions  respecting  her  funeral ;  and  then,  without 
making  any  further  bequests,  concluded  her  will  with  the  usual 
attesting  clause. 

James  Kemp  the  elder,  one  of  the  three  persons  named  as 
executors  in  the  will,  died  in  the  lifetime  of  the  testatrix ;  and, 
upon  her  death,  the  present  bill  was  filed  by  persons  claiming 
to  be  her  next  of  kin,  for  the  purpose  of  having  their  rights 
declared,  and  the  usual  accounts  taken  against  her  executors. 
The  material  question  in  the  cause  was,  whether  the  share  of 
the  residue  bequeathed  to  the  executor  who  had  died  in  the 
testatrix's  lifetime  vested  in  the  two  surviving  executors  abso- 
lutely, or  whether  it  lapsed  for  the  benefit  of  her  next  of  kin ; 
in  other  words,  whether  the  gift  of  the  residue  was  to  those  who 
should  become  her  executors  by  surviving  her,  and  assuming  the 
office,  or  to  the  three  individuals  whom  she  had  appointed  to 
that  office,  taking  the  residue  as  a  personal  bequest. 

The  Master  of  the  Bolls  decided  that  the  two  surviving 
executors  took  the  whole ;  and  an  appeal  was  now  brought  from 
that  decision. 

The  Attorney-General  and  Mi\  Girdlestoney  senior,  for  the 
testatrix's  next  of  kin,  in  support  of  the  appeal,  contended  that 
the  gift  [amounted  to  a  gift  of  the  residue  to  the  three  in  severalty, 
as  tenants  in  common,  as  individuals  and  not  as  a  class'.] 

Mr.  PepySy  Mr,  Rolfe,  Mr.  Jacoby   and  Mr.  Wood,  contra        [  297  ] 
[cited  Fretven  v.  Relfe{i)  and  Viner  v.  Francis  (2)] . 

(1)  2  Br.  C.  C.  220.  (2)  2  R.  R.  29  (2  Cox,  190). 
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Ekioht      The  Lord  Chancellor  : 

Gould.  It  is  not  at  present  necessary  to  decide  whether  these  legatees 

Dec.  16.  take  as  joint-tenants,  or  as  tenants  in  common.  If  they  take  as 
r  298  ]  joint-tenants,  it  is  true  the  question  is  determined  in  one  way ; 
the  share  of  the  predeceasing  legatee  would  survive  to  his  com- 
panions. But  there  may  be  a  tenancy  in  common,  and  yet  it 
will  not  follow  that  the  share  of  the  deceased  is  undisposed  of 
and  goes  to  the  next  of  kin.  Thus  the  bequest  may  be  taken  to 
be  to  the  executors  surviving  and  acting,  but  as  tenants  in 
common.  And  if  such  appears  to  be  the  right  construction,  the 
survivors  take  the  whole ;  and  the  present  question  is  determined 
as  the  Court  below  has  deterhiined  it. 

There  is  no  occasion,  therefore,  to  go  further  now  than  to 
examine  in  what  character  the  residue  is  bequeathed  to  the 
executors.  Is  it  in  their  individual,  or  in  their  representative 
character?  Is  it  given  to  them  as  a  class,  or  as  particular 
persons  selected  for  the  purpose,  and  regarded  by  the  testatrix, 
when  she  made  her  will,  in  their  personal  capacity  ?  This  is  a 
mere  question  of  construction  upon  the  clause,  to  be  determined, 
like  every  such  question,  by  the  bequest  itself,  and  by  the  context, 
there  being  no  rule  of  law  which  gives  to  any  of  the  terms  used 
an  inflexible  sense :  and  taking  the  whole  matter  into  considera- 
tion, I  cannot  hesitate  in  coming  to  the  conclusion,  that  the 
testatrix  meant  to  give  the  residue  to  her  executors  as  a  class 
of  persons,  and  not  as  individuals. 

[After  commenting  upon  the  will  and  upon  several  old  cases 
which  had  no  direct  bearing  upon  the  present  case  his  Lordship 
continued  as  follows :] 
r  801  ]  A  bequest  to  children  living  at  the  testator's  death,  is,  on  all 

hands,  admitted  to  be  a  bequest  to  the  class ;  and  it  survives  to 
those  who  shall  answer  the  description  by  surviving  the  testator. 
Then  why  not  also  a  bequest  to  executors  ?  But  it  is  said  the 
words  "hereinafter  named"  are  added,  and  that  those  words, 
added  to  a  bequest  to  ''children,"  would  make  the  description 
cease  to  be  that  of  a  class.  Assuredly  it  would,  because  such 
words  are  used  for  the  very  purpose  of  specifying  certain  of  the 
children,  and  therefore  they  must  expressly  exclude  the  supposi- 
[  *302  ]      tion  of  a  class  being  intended,  ^whereas,  unless  executors  are 
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namedy  they  cannot  have  any  existence  as  a  class  at  all ;  and, 
therefore,  so  far  from  those  words  excluding  the  idea  of  executors 
as  a  class,  they  refer  to  the  act  of  nomination,  whereby  alone 
that  class  is  called  into  existence,  so  that  nothing  can  be  more 
fallacious  than  this  objection.  Indeed,  the  addition  of  these 
words  of  reference  **  hereinafter  named,"  is  mere  surplusage, 
and  can,  in  no  way,  aflfect  the  question ;  for,  had  they  been  left 
out,  they  must,  of  necessity,  be  understood,  as  no  appointment 
having  before  been  made,  those  only  could  be  executors,  and 
take  in  that  capacity,  who  should  be  thereinafter  named. 


Knioht 

r. 
Gould. 


It  does  not  follow,  from  this  case,  that  a  bequest  of  the  residue 
to  executors  equally,  must,  in  all  cases,  be  a  gift  to  them  in  their 
representative  capacity,  and  so  survive  to  those  who  live  to  take 
the  office.  There  is  no  necessity  for  going  beyond  the  circum- 
stances which  shew  that  the  testatrix  intended  them,  in  this 
case,  to  take  as  her  executors.  A  change  in  these  circumstances, 
a  different  expression  as  to  the  persons  or  as  to  the  gift,  might 
make  it  equally  clear  that  she  intended  them  only  to  take  as 
individuals ;  and  then  the  force  of  the  word  **  equally  "  might  be 
sufficient  to  let  in  the  argument  against  jkhe  decree,  just  as  the 
particulars  of  the  letter,  held  to  be  a  will  in  Akerman  v.  Burrows  (i), 
were  considered  to  shew  an  intention  to  designate  the  mother  and 
sisters  individually,  and  not  as  a  class. 

Upon  the  grounds  which  I  have  explained,  and  taking  the 
question  as  purely  one  of  the  testatrix's  intention,  to  be  gathered 
from  the  peculiar  nature  of  the  clause,  and  not  affected  by  the 
context  of  the  will,  my  own  mind  is  free  from  all  doubt.  The 
decision  of  the  Court  below  must,  therefore,  be  affirmed. 


r303] 


(1)  3  V.  &  B.  54  (1814),  where 
the  will  was  in  the  form  of  a  letter : 
**  My  dearest  Mother  and  Sisters, — 
Should  anything  remain  after  paying 
my  debts  I  would  wish  it  to  be  divided 
amongst  you. "  The  testator's  mother 
and  one  of  his  six  sisters  afterwards 
died  in  his  lifetime.  The  Master  of 
THE  Boixs,  on  the  question  of  partial 
intestacy,  said :  * '  The  question  is  what 


the  testator  meant  by  the  word  *  you/ 
I  apprehend  he  meant  all  those  to 
whom  the  letter  was  addressed,  that 
is  the  mother  and  then  living  sisters. 
The  letter  was  addressed  to  them  in 
contemplation  that  they  were  all 
living  at  the  time.  It  is,  therefore, 
a  tenancy  in  common,  and  the  shares 
of  those  who  died  in  his  lifetime  are 
lapsed."— 0.  A.  S. 
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1834. 
AprU  21,  22. 

RoUs  Court. 
Lbaoh,  M.B. 

On  Appeal. 

Lord 

Bbouoham, 

L.C. 

[304] 


[806  1 


GOULD  V.  KEMP  (1). 

(2  Myl.  &  Keen,  304—311.) 

A  letter  from  A.  to  B.,  in  which  A.  engages  to  secure  to  B.'s  family, 
in  any  way  B.  may  desire  by  his  will,  a  moiety  of  a  fund,  in  which  A. 
and  B.  are  interested  as  joint-tenants,  is  a  severance  of  the  joint-tenancy. 

The  testatrix  in  the  preceding  cause  died  in  the  month  of 
March,  1819,  two  months  subsequently  to  the  death  of  Kemp 
the  elder,  the  right  to  whose  share  in  her  residuary  estate  formed 
the  subject  of  that  suit.  The  two  surviving  executors,  Kemp  the 
younger,  and  Ward,  proved  Mrs.  Ward's  will,  and  took  upon 
themselves  the  office  of  executors.  Some  years  afterwards,  but 
before  any  severance  of  the  residuary  property  had  been  made 
between  them,  the  following  letter  was  written  and  delivered  by 
Kemp  to  Ward,  who  was  at  the  time  confined  to  his  bed  by 
sickness:  '*  Kingsland,  30th  of  April,  1822. — Dear  Sir, — I  hereby 
engage,  should  Providence  see  fit  that  I  should  outhve  you,  to 
secure  to  your  family,  in  any  way  you  may  desire  by  your  will, 
the  moiety  of  any  stock  or  security  now  standing  in  the  name 
of  the  late  Mrs.  Sarah  Ward,  and  which  she  has  bequeathed  to 
us  under  her  will  either  contingently  or  in  reversion,  namely,  one 
moiety  of  the  7,200Z.  8  per  cents.,  being  the  residue  of  8,000Z.  like 
annuities,  after  payment  of  the  said  legacy  duty,  and  which  we 
are  entitled  to  in  reversion,  and  also  the  contingent  moiety  of 
4,860Z.,  residue  of  5,600Z.  annuities,  after  payment  of  legacy 
duty,  should  we  be  enabled  to  establish  our  claim  to  that  sum, 
or,  if  not,  a  moiety  of  such  sum  as  we  shall  be  enabled  to  recover; 
the  whole,  nevertheless,  to  be  subject  to  such  charges  and  expenses 
I  may  be  put  to  in  carrying  the  will  of  the  late  Mrs.  Ward  into 
execution  and  effect,  should  I  be  your  survivor.  With  sincere 
wishes  for  your  restoration  to  your  family,  I  remain,  yours 
sincerely,  James  Kemp." 

Two  days  after  the  date  of  this  letter,  Mr.  Ward  died;  and 

pending  the  suit  of  Knight  and  Gould,  this  bill  was  filed  by  the 

executors  of  Ward  against  Kemp,  for  the  purpose  of  establishing 

their  right  to  a  moiety  of  the  interest  which  Kemp  and  Ward 

took,  as  the  surviving  and  acting  executors  of  Mrs.  Ward,  under 

that  lady's  will. 

(1)  See  the  preceding  case. 
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Part  of  the  stock  standing  in  the  name  of  Ward  and  Kemp       Gould 
haying  been  sold  out  by  Kemp,  subsequently  to  the  filing  of  the        k^p. 
bill,  the  Governor  and  Company  of  the  Bank  of  England  were 
made  defendants  to  the  suit.     Kemp  died  pending  the  suit,  and 
the  bill  was  revived  against  his  personal  representative. 

The  Master  of  the  Bolls  decided  that  the  effect  of  the  letter 
was  to  sever  the  joint-tenancy,  and  an  appeal  was  now  brought 
against  his  Honour's  decision.  The  decree  directed  that  the 
plaintiffs  should  pay  the  costs  of  the  Bank  of  England,  and  that 
the  defendants  should  pay  over  one  half  of  those  costs  to  the 
plaintiffs. 

The  Solicitor-General  {Sir  C.  Pepys)  and  Mr.  Koe,  in  support 
of  the  decree. 

Mr.     Knighty     Mr.     Girdlestone,    jun.,     and    Mr.    Wooil, 
contra.     *     »     * 

The  Solicitor-General,  in  reply.     *     *     *  [  307  ] 

[The  arguments  of  counsel  and  the  principal  cases  cited  by 
them  are  sufficiently  mentioned  in  the  following  judgment :] 

The  Lord  Chancellor  :  ^pril  22. 

The  question  which  arises  in  this  case  is,  whether  or  not  the  [  ^^^  ] 
joint-tenancy  of  Kemp  and  Ward  was  severed.  There  are  two 
points  made  against  the  severance ;  first,  that  the  letter  written 
by  Kemp  two  days  before  Ward's  death  was  in  ignorance  of  his 
right  of  survivorship  as  joint-tenant,  and  was  obtained  from  him 
by  the  dying  man's  importunity,  who,  being  a  professional  man, 
was  aware  of  Kemp's  rights,  of  which  Kemp  himself  was  not ; 
and,  secondly,  that  the  letter  being  prospective,  and  only  importing 
an  agreement  to  sever  the  joint-tenancy  after  Ward's  dece'ase, 
when  the  whole  estate  would  be  in  Kemp,  this  was  such  an 
agreement  as  this  Court  would  not  carry  into  effect  against  the 
legal  title  which  accrued  by  the  right  of  survivorship. 

Upon  the  first  ground  it  is  contended,  that  the  Court  ought  not 
to  interfere ;  and  this  is  treated  as  a  suit  for  specific  performance. 


218  1834.    CH.     2  MYL.  &  K.  308—310.  [r.r. 

• 

Gould       in  which  any  circumstance  of  unfairness  on  the  part  of  the  plaintiff 

Kemp.       or  those  under  whom  he  claims,  or  even  any  circumstance  of 

hardship  in  the  defendant's  situation  will  incline  the  Court  not 

to  interfere,  but  to  leave  the  party  to  his  legal  remedy  in  damages. 

It  is  needless  to  stop  here  and  examine  whether  or  not  this  be 
truly  a  bill  for  a  specific  performance ;  though  I  certainly  have 
no  great  doubt  on  that  part  of  the  case.  But  supposing  it  were 
such  a  bill,  there  is  no  evidence  at  all  of  the  matter  suggested, 
[  '309  ]  except  that  *Mr.  Ward  was  a  proctor,  and  died  two  days  after 
the  date  of  the  letter;  facts  which  are  not  denied.  Nothing 
could  be  more  perilous  in  the  administration  of  justice,  than  to 
countenance  such  unsupported  statements  or  surmises,  and  give 
weight  to  them  in  regulating  the  course  of  judicial  decisions. 

Is  there  then  any  thing  in  the  second  point  to  make  the 
severance  of  the  joint-tenancy  questionable?  That  joint-tenancy 
is  not  favoured  in  equity  is  certain ;  and  Lord  Thurlow,  in  Freweri 
V.  RelJ'e  (i),  has  expressly  said  that  a  note  will  work  the  severance, 
because  it  may  be  severed  by  any  contract ;  and  he  adds,  "  if  the 
defendants  said  in  their  answer  that  they  agreed  to  do  so,  I  should 
construe  them  to  have  done  an  act  sufficient  to  sever."  This 
shews  that  the  bare  agreement  has  the  force  of  actual  severance, 
and  that  the  severance  is  held  to  be  executed,  though  there 
exists  only  an  agreement  which  is  as  yet  unperformed;  and 
it  will  presently  be  seen  that  the  same  doctrine  is  generally 
recognised. 

It  was  contended,  however,  that  this  agreement  was  only  to 
take  effect  in  the  event  of  Kemp  surviving  Ward;  that  his 
survivorship,  at  the  instant  of  Ward's  decease,  vested  the  whole 
estate  in  possession  in  him,  as  having  survived  his  companion  \ 
and  that,  consequently,  the  agreement  or  letter  fails  to  affect 
the  estate. 

It  is  certainly  undoubted  law  that  a  joint- tenant  cannot  devise 
even  his  own  share ;  for  as  the  will  cannot  take  effect  until  his 
decease,  and  at  that  instant  the  share  vests  in  his  companion,  so 
were  he  even  to  devise  to  his  companion,  he  would  take,  not  by 
[  •310  ]  force  of  the  *devise,  but  by  the  survivorship,  and  would  be  in 
of  the  original  estate.     This  is  quite  clear,  and  so  it  is  laid  down 

(1)  2  Br.  C.  C.  220. 
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by  Littleton  (i)  and  Lord  Coke  (2),  as  well  as  in  a  case  of  Swift  v.  Gould 
Roberts  (3),  where  the  bearings  of  the  subject  were  well  considered  kkup. 
in  two  full  arguments.  But  it  is  equally  clear  that  a  joint-tenancy 
may  be  severed  prospectively  by  one  of  two  joint-tenants,  although 
he  cannot  do  so  by  a  gift  to  take  effect  upon  his  own  decease, 
when  that  event  has  given  the  other  the  whole  by  survivorship. 
The  dictum  of  Lord  Thurlow  in  Freiven  v.  Relfe  (4)  goes  fully  to 
this  length,  and  it  accords  with  Lord  Hardwickb's  doctrine  in 
Partricke  v.  Potvlett  (5),  where,  though  he  laid  it  down  that  a 
declaration  that  the  joint-tenancy  should  be  severed  was  not 
enough  to  work  the  severance,  he  nevertheless  held  that  an 
agreement  to  that  effect  worked  a  severance.  Now  agreement 
always  means  something  in  futuro,  and  nothing  is  done  till  the 
thing  be  executed ;  yet  the  bare  agreement,  while  the  matter 
rests  in  fieri,  works  a  severance.  So  a  lease  by  one  joint- tenant, 
to  commence  at  his  death  and  living  his  companion,  works  a 
severance  of  the  joint-tenancy:  Com.  Dig.  Estate  (R.  5);  and 
80  it  was  ruled  in  Clark  v.  Clark  (6),  where  one  of  two  joint- 
tenants  made  a  lease  for  eighty  years,  if  her  companion  should 
so  long  live,  to  commence  at  her  decease,  and  it  w  as  held  that  the 
joint-tenancy  was  severed ;  and  the  same  doctrine  is  recognised 
in  Co.  Litt.  186  b. 

Indeed,  the  argument  on  which  this  doubt  is  raised  has  no 
solid  foundation.  The  joint-tenant,  who  is  doing  the  act  of 
severance,  does  nothing  which  is  to  commence  *at  his  own  [  •311  ] 
decease,  when  his  power  over  his  moiety  of  the  corpus  is  gone  by 
the  right  of  his  surviving  companion  to  the  whole  vesting  in 
possession.  He  only  does  something  which  is  to  take  effect  at 
his  companion's  decease,  and  when  his  own  power  over  his 
undivided  moiety  endures  as  fully  as  ever. 

I  am  clearly  of  opinion,  therefore,  in  this  case,  that  the  joint- 
tenancy  was  severed  ;  and  the  decree  of  the  Master  of  the  Bolls 
must  be  afi&rmed.  I  have  some  doubt  whether  the  Bank  were 
properly  made  parties,  and  I  think  therefore  that  no  part  of  the 
costs  of  the  Bank  ought  to  be  paid  by  the  defendants. 

(1)  Litt.  287.  (4)  2  Br.  C.  C.  220. 

(2)  Co.  Litt  185  b.  (5)  2  Atk.  154. 

(3)  3  Burr.  1498.  (6)  2  Vera.  293. 
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183...  BAYLI8   V.  GEOUT. 

Jan^],        ^2  Myl.  &  Keen,  316—317  ;  S.  C.  nom.  Baylis  v.  Martin,  4  L.  J.  (N.  S.) 
Rolls  Court,  C^h.  78.) 

Pbptb,  M.R.  fjij^^  Court  will  not  interfere  in  questions  arising  upon  the  practice  of 

[  316  ]  retainer. 

A  motion  for  an  injunction  to  restrain  a  particular  counsel,  who  had 
acted  for  the  defendants,  from  acting,  at  a  subsequent  stage  of  the  pro- 
ceedings, on  behalf  of  the  plaintiffs  from  whom  he  had  received  a  retainer, 
was  refused. 

This  was  a  motion  on  the  part  of  the  defendants  in  the  cause, 
one  of  the  objects  of  which  was  to  obtain  an  injunction  to  restram 
Mr.  Kindersley  from  acting  as  counsel  for  the  plaintiffs,  from 
whom  he  had  received  a  retainer  since  his  promotion  to  the  rank 
of  King's  Counsel,  on  the  ground  that  Mr,  Kindersley  had  drawn 
the  answer  to  the  bill,  and  had  otherwise  acted  in  the  progress 
of  the  suit  on  behalf  of  the  defendants. 

Mr,  liickerstethf  with  reference  to  this  part  of  the  motion, 
said  that,  although  the  law  or  practice  of  retainer  was  a  subject 
not  altogether  free  from  obscurity,  and  there  was  some  doubt  as 
to  the  jurisdiction  of  the  Court  to  interfere  with  matters  relating 
to  the  retaining  of  particular  counsel,  yet,  if  any  rule  upon  this 
subject  could  be  held  to  be  clear  and  reasonable,  it  was  that 
where  a  counsel  had,  by  reason  of  the  part  he  had  taken  in  a 
particular  suit,  possessed  himself  of  a  knowledge  of  the  case  of 
the  party  for  whom  he  acted,  he  ought  not  to  receive  a  retainer 
from,  or  afford  his  assistance  to  the  opposite  side,  without  giving 
notice  to  the  party  for  whom  he  had  previously  acted.  [He  cited 
Cholmondeley  v.  Clinton  (l).l 

[  317  ]  The  Master  of  the  Rolls  (2),  without  calling  upon  the  other 

side  to  argue  this  part  of  the  motion,  said  that,  as  the  defen- 
dants had  not  taken  the  usual  means  of  securing  the  professional 
assistance  of  Mr,  Kindersley,  the  Court  could  not  interfere.  The 
case  cited  went  itself  to  shew  Lord  Eldon's  opinion,  that  the 
Court  had  no  jurisdiction  to  interfere  in  questions  arising  upon 
the  practice  of  retainer. 

(1)  13  B.  R.  183,  189,  191  (19  Ves.  (2)  Sir  C.  Pepys. 

261,  271,  274). 
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BUEY  V.  PHILLPOT  (1).  i834. 


(2  Myl.  &  Keen,  349—352  ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  119.)  

WKere  there  is  e^denoe  of  access  between  a  husband  and  wife,  affording    t  «* n«  ]if» 
an  opportunity  of  sexual  intercourse,  within  a  period  capable  of  raising         ^  «  '  ^ 
the  legal  presumption  as  to  the  legitimacy  of  an  after-bom  child,  the 
Court  will  not  direct  an  issue  as  to  such  legitimacy  merely  upon 
evidence  shewing  the  continued  adulterous  intercourse  of  the  wife  with 
another  man. 

William  Phillpot  by  his  will,  dated  in  1797,  gave  an  annuity 
of  60Z.  a  year  for  the  sole  and  separate  use  of  his  daughter  Ann 
Pollock,  to  be  paid  to  her  by  his  executor  in  weekly  payments, 
and  after  her  decease,  he  gave  the  same  to  any  child  or  children 
of  her  body,  to  be  equally  divided  among  them  if  more  than  one. 

The  bill  was  filed  against  the  executor  by  Mary  Ann  Bury 
and  by  James  Gadsden  and  Jane  his  wife,  the  female  plaintiffs 
claiming  to  be  entitled  in  equal  shares  to  the  annuity  of  60Z.  as 
the  two  daughters  of  Ann  Pollock  deceased  :  and  the  question  in 
the  cause  was,  whether  they  were  legitimate  children. 

The  testator's  daughter  had  married  her  husband,  Pollock, 
against  her  father's  consent,  in  1794.  She  and  her  husband 
disagreed,  and  in  a  few  weeks  after  the  marriage  she  returned  to 
her  father's  house,  and  remained  there  until  her  father's  death, 
which  happened  in  the  year  1800.  The  evidence  on  the  part  of 
the  defendant  went  to  shew  that,  shortly  after  her  father's  death 
Ann  Pollock  formed  a  connection  with  a  labouring  man,  named 
Hughes,  with  whom  she  cohabited,  and  that  the  children  were 
bom  during  such  cohabitation.  On  the  other  side,  there  was 
evidence  that  the  husband  took  a  lodging  opposite  to  the  house 
in  which  his  wife  and  Hughes  resided,  and  that  he  had  inter- 
views with  her  from  time  to  time,  the  object  of  which  interviews, 
however,  appeared  generally  to  be  to  obtain  money  from  her. 
On  some  of  these  occasions  *the  husband  treated  his  wife  with  [  •350  ] 
apparent  kindness,  but  he  generally  conducted  himself  towards 
her  with  great  brutality.  The  eldest  of  the  children  was  baptised 
in  1802  as  the  daughter  of  Alexander  and  Ann  Pollock ;  there 
was  no  evidence  of  the  baptism  of  the  other. 

(1)  See3forrMV. /)at'te«,5Cl.&Fin.  successfully  adduced  to  rebut  the 
163,  whei«  additional  evidence  was      presumption  of  legitimacy. — O.  A.  S. 
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[r.r. 


Bury 

r. 

Phillpot. 
[351] 

[  ♦352  ] 


Mr.  Pemherton,  for  the  plaintiffs  [cited  Head  v.  Head  (i)] . 

Mr,  Bicker steth,  contra  : 

*  *  In  Morris  *v.  Davies  (2),  repeated  issues  were  directed 
by  Lord  Lyndhurst,  in  order  to  satisfy  the  conscience  of  the 
Court  upon  the  disputed  fact  whether  interviews  between  the 
husband  and  wife  had  been  such  interviews  as  afforded  an 
opportunity  of  sexual  intercourse.  This  is  exactly  the  fact  upon 
which  the  conflicting  evidence  in  the  present  case  throws  a 
doubt,  and  the  case  is  therefore  one  upon  which  the  Court 
cannot  satisfactorily  decide  without  the  assistance  of  a  jury. 


Mr.  Pemherton  replied. 

The  Master  of  the  Rolls  : 

Access  is  such  access  as  affords  an  opportunity  of  sexual  inter- 
course ;  and  where  the  fact  of  such  access  between  a  husband 
and  wife,  within  a  period  capable  of  raising  the  legal  inference  as 
to  the  legitimacy  of  an  after-born  child,  is  not  disputed,  proba- 
bilities can  have  no  weight ;  and  a  case  ought  never  to  be  sent 
to  a  jury.  There  is  here  nothing  against  the  evidence  of  access, 
except  evidence  of  the  adulterous  intercourse  of  the  wife  with 
Hughes,  which  does  not  affect  the  legal  inference ;  for  if  it  were 
proved  that  she  slept  every  night  with  her  paramour  from  the 
period  of  her  separation  from  her  husband,  I  must  still  declare 
the  children  to  be  legitimate.  The  interest  of  the  public  depends 
upon  a  strict  adherence  to  the  rule  of  law. 


1834. 

Nov.  12,  15. 

1835. 
Fth.  2. 


Rolht  Court, 
Pbpys,  M.R. 

[  365  ] 


AENOLD   V.  ARNOLD. 

(2  Myl.  &  Keen,  365—379 ;  8.  C.  4  L.  J.  (N.  S.)  Ch.  79.) 

The  testator  gave  to  each  of  certain  infant  nephews  and  nieces,  by 
name,  400/.  "  with  compound  interest  at  5  per  cent,  per  annum,  from 
the  day  of  their  birth,  to  be  settled  on  their  marrying  or  attaining 
twenty-one  years,  whichever  may  first  happen :  "  Held,  that  compound 


(1)  24  R.  B.  1  (1  Sim.  &  St.  150; 
affirmed,  T.  &  R.  138). 

(2)  3  Car.  &  P.  218,  427.    Reported 


on  appeal  to  the  House  of  Lords  in 
0  CI.  &  Fin.  163,  to  be  included  in  a 
later  volume  of  the  Revised  Reports. 
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Arnold. 


interest  at  5  per  cent,  was  to  run  on  each  of  the  legacies  from  the  birth-       Abkold 
days  of  the  several  legatees  till  their  marriage  or  majority  respectively,        ^  _  «^ 
and  not  merely  to  the  day  of  the  testator's  death. 

A  bequest  of  **my  wines  and  property  in  England,"  held  to  pass  the 
testator's  property  in  England  of  every  description,  including  money  in 
the  funds  and  at  his  banker's,  debts,  and  arrears  of  a  pension  due  to  him, 
and  not  confined  to  property  t^usdem  generis  with  wines. 

The  testator  desired  that  A.,  B.,  and  C.  might  each  enjoy,  during  life, 
the  interest  of  800/.  sterling,  the  principal  to  devolve  eventually  to  his 
residuary  legatees.  He  directed  the  residue  of  his  property  to  be  divided 
into  three  equal  parts,  one  part  to  each  of  his  brothers  and  his  sister ; 
and  if  his  brothers  and  sister  should  not  survive  him,  or  have  legal  issue 
living  at  the  testator's  death,  then  their  shares  to  devolve  in  equal  pro- 
portions to  the  survivors,  as  well  as  the  shares  that  might  have  been 
devised  to  their  issue.  The  testator's  estate  was  not  sufficient  to  pay  the 
legacies  in  full :  Held,  upon  the  death  of  oae  of  the  tenants  for  life,  that 
an  apportionment  of  the  legacy  of  800/.,  set  apart  to  answer  her  life- 
interest,  fell  into  the  residue,  and  was  not  given  over  to  the  residuary 
legatees  in  their  individual  character ;  and  that  the  surviving  tenants  for 
life  were  entitled  to  have  the  deficiencies  in  their  annuities  satisfied  out 
of  the  released  fund  (1). 

The  will  of  George  Arnold,  a  Lieut.-Colonel  in  the  service  of 
the  East  India  Company,  bearing  date  18th  of  September,  1828, 
and  executed  in  India,  where  be  and  his  wife  and  family  then 
resided,  contained  this  passage:  ***I  give  and  bequeath  the  [*366] 
following  sums:  to  my  dear  wife,  Anne  Martinez,  1,000Z.  sterling ; 
also  my  wines  and  property  in  England.  To  my  dear  child, 
Sophia  Mary  Arnold,  15,000Z.  sterling,  to  be  kept  in  trust  by 
my  executors  till  she  shall  attain  the  age  of  twenty-one  years,  or 
marry,"  Ac.  After  giving  directions  with  regard  to  the  settle- 
ment of  this  sum  upon  his  daughter's  marriage,  and  limiting  it 
over  in  the  event  of  her  dying  before  the  legacy  became  payable, 
the  testator  bequeathed  a  similar  sum  of  15,000Z.  sterling  to  any 
child  of  which  his  wife  might  be  pregnant  at  his  death,  under 
the  same  stipulations.  He  then  gave  a  number  of  pecuniary 
legacies  to  diflferent  relations,  and  among  others  the  following: 
"  To  each  of  my  dear  nieces  and  nephews,  if  living  at  my  death, 
Eliza  Mathilda  Phipps,  Eloisa  Ann  Phipps,  Edward  Constantino 
Phipps,  and  George  William  Phipps,  400Z.,  with  compound  interest 
at  5  per  cent,  per  annum  from  the  day  of  their  birth,  to  be  settled 
on  their  marrying  or  attaining  twenty-one  years,  whichever  may 
first  occur.     Should  any  of  them  not  marry  or  attain  twenty- 

(1)  On  this  point  see  TootaVs  Estate  (1876)  2  Ch.  D.  628. 
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Arnold  one  years,  the  sums  to  devolve  in  like  manner  to  the  surviving 
Abkold.  children  in  equal  proportions,  failing  which,  to  my  residuary 
legatees." 

The  testator  died  in  India,  on  the  1st  of  October,  1828.  The 
bill  was  filed  by  his  infant  children,  for  the  purpose  of  having 
the  estate  administered  according  to  the  trusts  of  the  will.  On 
taking  the  accounts  before  the  Master,  it  appeared  that  there 
would  be  a  considerable  deficiency  of  assets  to  answer  the  legacies 
given  by  the  will. 

In  calculating  the  amount  of  compound  interest  due  in  respect 
of  the  several  legacies  of  400Z.  given  by  the  testator  to  his  nephews 
and  nieces,  all  of  whom  were  infants  and  unmarried  at  the  time 
[  •367  ]  of  his  decease,  the  *Master  computed  interest  at  5  per  cent,  from 
the  respective  days  of  the  births  of  such  nephews  and  nieces 
to  the  date  of  his  report ;  and  the  report  was  excepted  to  by  the 
plaintiffs  upon  that  ground. 

Mr.  Bickersteth  and  Mr.  Piggott,  for  the  exception.    *     *     * 

[  368  ]  Mr.  Bethelf  contra. 

The  Master  of  the  Rolls  (i)  observed,  that  it  was  not  very 
likely  that  the  testator,  after  having  anxiously  provided  that  these 
legacies  should  bear  an  extraordinary  tate  of  interest  from  the 
births  of  the  respective  legatees,  a  period  prior  to  his  own  decease, 
should  have  meant  entirely  to  omit  the  intervening  period  between 
his  death  and  the  time  when  the  legacies  were  to  become  payable. 
A  much  more  probable  construction  was  that  the  testator  had 
intended  by  the  expressions  he  had  used,  to  enlarge  the  benefit 
of  the  legacies  by  declaring  that  the  interest  should  begin  to  run 
upon  them  at  an  earlier  period  than  was  usual,  and  that  instead 
of  simple  interest  at  5  per  cent.,  compound  interest  should  be 
calculated  upon  them  at  that  rate.  The  exception  ought  therefore 
to  be  over-ruled. 

The  cause  having  come  on  for  further  directions,  and  also 

upon  the  petition  of  the  widow,  a  question  was  made  upon  the 

effect  of  the  testator's  bequest  to  her  of  his  wines  and  property 

in  England. 

(1)  Sir  C.  Pepys. 
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It  was  found  by  a  special  report  that  the  testator's  property      Arnold 
in  England  at  the  time  of  his  decease  consisted  of  the  following      abi^old. 
particulars ;  viz.  a  sum  of  734Z.  lis.  6d.  being  cash  and  bills  in 
the  hands  of  his  bankers ;  certain  wines  which  the  executors  had 
subsequently  given  up  to  the  testator's  widow ;  a  box  containing 
wearing  apparel ;  *the  sum  of  800i.  10«.  Id.,  New  4  per  cent.  Annui-       [  •369  ] 
ties  standing  in  the  names  of  trustees ;  the  sum  of  36Z.  Ids.  6^., 
the  arrears  of  a  pension  payable  out  of  the  Exchequer  ;  the  sum 
of  50L  due  on  the  balance  of  an  account ;  and  a  reversionary 
interest  in  the  dividends  to  accrue  on  the  sum  of  1,7152.  128.  in 
tlie  3  per  cents,  during  the  life  of  another  person. 

Mr.  Pemberton,  for  the  widow,  argued  that  upon  the  true 
constmction  of  the  clause  the  bequest  *  *  would  comprise 
under  it  all  the  particulars  of  which  the  Master's  report  had 
found  that  the  testator's  property  in  England  consisted :  [MicheU 
v.  MicheU  (1)J . 

Mr.  Bickersteth  and  Mr.  Piggott,  contra : 

*  *  If  the  testator  meant  to  give  his  widow  every  thing  he  [  370  ] 
had  in  England,  why  did  he  not  say  so  in  unequivocal  terms? 
A  gift  of  all  that  belonged  to  him,  or  of  all  that  was  coming  to 
him,  would  have  placed  the  matter  beyond  doubt.  There  did 
not  occur  here,  as  in  the  cases  referred  to,  any  such  sweeping 
words  as  would  properly  carry  debts.  If  the  decision  in  Fleming 
V.  Brook  (2),  were  good  law,  the  question  must  be  determined 
against  the  widow. 

Mr.  Pemberton,  in  reply.     *     *     ♦ 

The  Mastbb  of  the  Rolls  (3),  after  stating  the  passage  in  the       [  372  ] 
will  upon  which  the  question  arose,  and  the  substance  of 
the  Master's  special  report,  proceeded : 

On  the  one  side,  it  is  contended  that  the  widow,  under  this 
bequest  of  the  testator's  wines  and  property  in  England,  takes 
nothing  but  the  box  of  wearing  apparel,  on  the  ground  of  there 

(1)  21  B.  B.  280  (5  Madd.  69).  (3)  Sir  0.  Pepys. 

(2)  9  B.  B.  35  (1  Sch.  &  Lef.  318). 
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Arnold       being  nothing  else  among  the  several  articles  and  property  in 

Arnold.       England  ejmdein  generis  with  the  wines  ;  on  the  other  side,  it  is 

insisted  that  the  terms  are  general,  and  apply  to  every  description 

of  property  to  be  found  existing  in  England  at  the  time  of  the 

testator's  decease. 

On  the  part  of  the  widow,  it  is  first  argued,  that  the  bequest 
of  the  testator's  wines  cannot  be  considered  as  limited  to  wines 
in  England,  but  that  it  includes  all  his  wines  wherever  existinp^. 
I  cannot,  however,  adopt  that  construction.  It  appears  to  me 
that  the  whole  formed  clearly  one  sentence,  and  that  the  wines, 
therefore,  as  well  as  the  property  subsequently  spoken  of,  are 
limited  to  the  locality  of  England. 

The  question  then  is,  whether,  assuming  this  to  be  the  right  con- 
struction, the  expression,  **my  wines  and  property  in  England," 
[  ♦873  ]  will  not  include  every  description  '•^of  property  found  to  be  locally 
situate  in  this  country,  or  whether  there  be  any  rule  which 
necessarily  limits  that  property  to  articles  of  the  same  kind  with 
the  subject-matter  of  the  previous  gift. 

That  the  mere  enumeration  of  particular  articles,  followed  by  a 
general  bequest,  does  not  of  necessity  restrict  the  general  bequest, 
is  obvious,  because,  as  has  been  stated,  a  testator  often  throws  in 
such  specific  words,  and  then  winds  up  the  catalogue  with  some 
comprehensive  expression,  for  the  very  pm'pose  of  preventing 
the  bequest  from  being  so  restricted.  Clearly,  therefore,  in  the 
ordinary  case,  the  gift  of  the  wines  would  not  be  limited  by  the 
occurrence  of  the  subsequent  word  ''property,"  which,  be  it 
observed,  is  as  large  and  comprehensive  a  term  as  can  possibly 
be  used. 

The  question  then  remains,  whether  the  limit  in  point  of  place, 
imposed  by  the  testator  on  the  extent  of  the  bequest,  ought  to 
make  any  difference ;  and  I  can  find  neither  reason  nor  authority 
for  holding  that  it  should.  Indeed,  I  have  been  unable  to  discover 
any  instance  in  which  the  word  ** property"  has  been  confined  to 
articles  of  the  description  before  enumerated,  unless  where  other 
expressions  occurred,  from  which  it  was  clear  that  the  word  was 
not  there  used  in  its  ordinary  sense. 

The  cases  on  this  subject  naturally  turn  upon  very  nice  distinc- 
tions; in  most  of  them  the  general  bequest  sought  to  be  restricted 
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has  been  of  "  effects,"  and  I  know  of  none  in  which  the  question       Arnold 
has  arisen  on  the  word  "property,"  unless  where  it  has  been      Arnold. 
introduced   by  way  of  exception   or  qualification  to  the  prior 
gift.     Jones  v.  Ijord  Sefton  (4  Ves.  166)  was  a  case  of  this  kind, 
and  the  question  *there  turned  entirely  upon  the  extent  of  the       [  *374  ] 
exception.    The  same  observation  applies  to  Fleming  v.  Brook  (i). 
The  question  there  was,  not  as  to  what  was  to  be  included  under 
the  term  **  property'"  but  whether  the  money  secured  by  a  bond 
found  in  the  testator's  house  was  to  be  considered  for  the  purposes 
of  the  will  as  property  within  the  house ;  and  the  Court,  in  deter- 
mining the  question  in  the  negative,  proceeded  on  the  ground 
that  the  habitation  in  which  the  bond  was  found  was  not  the 
place  where  the  money  was,  and,  consequently,  that  the  property 
sought  to  be  excepted  did  not  answer  the  description. 

Cases  of  that  nature  have  no  analogy  to  the  present;  and  I 
must,  therefore,  decide,  in  the  absence  of  any  authority  or 
principle  to  the  contrary,  that  the  widow  takes  all  the  several 
descriptions  of  the  testator's  property  which  the  Master  has 
reported  to  have  been  in  England  at  the  time  of  his  death. 

The  same  will  concluded  with  this  passage:    "I  desire  that         1835. 
Mrs.  Ann  Fitch,  and  her  sister  Mrs.  Edward  Vassall,  the  dear  ^  '^' 

and  valued  friends  of  my  sainted  mother,  and  Laura  Vassall,  my 
own  dear  friend  and  adopted  sister,  may  each  enjoy,  during  life, 
the  interest  of  800/.  sterling,  the  principal  to  devolve  eventually 
*to  my  residuary  legatees.  The  whole  of  my  remaining  property,  [  *376  ] 
real  and  personal,  of  every  description  whatever,  including  the 
lands  which  belong  to  me  in  Upper  Canada,  to  be  divided  into 
three  equal  parts,  one  part  to  each  of  my  dear  brothers,  James 
and  William  Arnold,  and  my  sister  Sophia  Phipps.  In  case  my 
said  brothers  and  sister  should  not  survive  me,  or  have  legal 
issue  living  at  my  death,  then  his,  her,  or  their  shares  to  devolve 
in  equal  proportions  to  the  survivors,  as  well  as  the  shares  that 
mav  have  been  devised  to  such  their  issue." 

The  testator's  estate  was  not  sufficient  to  pay  the  legacies  in 
full,  and  a  sum  had  been  apportioned  to  answer  Laura  Vassall's 
life-interest  in  the  legacy  of  800i.,  and  carried  to  an  account, 

(1)  9  R.  R.  35  (1  Sch.  &  Lef.  318). 
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Arnold  entitled,  "The  legacy  to  Laura  Vassall  for  her  life."  Laura 
Arnold.  Vassall  died  on  the  28th  of  October,  1834,  and  a  petition  waa 
presented  by  James  Arnold  and  William  Arnold,  two  of  the 
residuary  legatees,  and  by  the  infant  children  of  Sophia  Phipps,. 
deceased,  praying  that  one  third  part  of  the  capital  sum  which 
had  been  apportioned  and  set  apart  to  answer  Laura  Yassall's 
life-interest  in  the  legacy  of  800t.,  might  be  paid  to  James  Arnold 
and  [one  third  to]  William  Arnold,  and  the  remaining  third 
carried  to  the  separate  account  of  the  infant  petitioners,  and 
accumulated  for  their  benefit. 

Mr.  BetheU,  in  support  of  the  petition  : 

The  testator  has  expressed  his  intention  that  the  legacies  of 
800Z.  should,  upon  the  decease  of  the  annuitants,  go  to  his 
[  876  ]  residuary  legatees,  whom  he  afterwards  names.  *  *  It  might 
well  be  to  provide  against  the  possible  failure  of  the  residue 
that  he  gave  the  petitioners,  under  the  description  of  residuary 
legatees,  but  in  their  individual  characters,  the  benefit  of  thia 
bequest  over.  [He cited  Farmer  v.  MilU  (i) ,  and  Scott  v.  Salrtwnd  (2).  J 

Mr.  Bickersteth   and  Mr.   Piggott,   for   the   two   surviving 
legatees : 

The  legacy  is  not  given  over  to  the  petitioners  voininatim^ 
but  it  is  given  to  them  in  their  character  of  residuary  legatees  ; 
and  it  was  evidently  the  intention  of  the  testator  that  the  capital 
[  377  ]  should  form  part  of  the  residue.  *  *  The  residuary  legatees 
were  to  take  nothing,  until  all  the  purposes  of  the  will  were 
satisfied.     *     *     * 

» 

Mr.  Bagshawe,  for  the  executors. 

Mr.  BetheUy  in  reply : 

[  378  ]  *     *     The  petitioners  claim  the  fund,  not  as  a  portion  of 

the  residue,  but  as  a  specific  gift  wholly  independent  of  the 
residue.     *     *     * 

(1)  28  H.  £.  14  (4  Bubs.  86).  out  of  the  personal  estate ;  the  special 

(2)  1  Myl.  &  Keen,  363.  A  case  features  of  the  case  deprive  it  of  any 
depending  upon  special  circumstances  useful  application  to  other  cases. — 
where  the  deficiency  of  the  real  estate  O.  A.  S. 

was  contemplated  and  provided  for 
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Thb  Master  of  the  Bolls  (i) :  Arnold 

The  question  is,  whether  the  testator  meant  to  give  the  prin-  Arnold. 
cipal  sums  of  8002.,  which  were  to  provide  for  the  life-interest  of 
the  annaitants,  to  the  petitioners  in  their  individual  character, 
by  a  particular  description,  or  whether  he  intended  that  the 
capital  sums,  after  the  decease  of  the  annuitants,  should  fall 
into  the  residue  of  his  estate.  The  words  used  by  the  testator 
in  the  disposition  of  the  capital  sums, — namely,  ''  the  principal 
to  devolve  eventually  to  my  residuary  legatees," — are  not  expres- 
sions likely  to  be  used  by  any  one  who  meant  to  give  a  legacy  to 
any  particular  persons.  The  word  "devolve"  especially  is  an 
apt  expression,  if  he  meant  that  the  capital  should  fall  into  the 
residue  ;  but  it  is  a  term  not  properly  applicable  to  a  gift  to 
particular  legatees.  To  judge  of  the  probability  of  his  intending, 
by  these  expressions,  to  give  the  legacy  to  particular  *persons,  [  '379  ] 
let  us  see  what  the  residuary  gift  is.  He  directs  the  whole  of 
his  remaining  property  to  be  divided  into  three  equal  parts ;  one 
part  to  each  of  his  brothers,  James  and  William,  and  his  sister 
Sophia ;  and  in  case  any  of  his  said  brothers  and  sister  should 
not  survive  him,  or  have  legal  issue  living  at  his  death,  then  his, 
her,  or  their  shares  to  devolve  in  equal  portions  to  the  survivors. 
There  is,  therefore,  a  very  special  provision  as  to  the  persons 
who  are  to  take  under  the  residuary  gift.  If  the  testator  did  not 
mean  that  the  capital,  which  was  to  provide  for  the  annuities, 
should  go  in  the  same  way  as  the  residue,  he  must  have  intended 
some  particular  persons  to  take  it ;  but  no  particular  persons  are 
pointed  out.  The  inference  is,  therefore,  that  he  intended  this 
sum  of  800/.  to  become  part  of  his  residuary  estate,  and  that  the 
same  persons,  whoever  they  might  be,  who  took  the  residue, 
should  take  this  sum  as  part  of  his  general  estate.  The  cases 
which  have  been  cited  do  not  appear  to  me  to  furnish  any 
argument  against  this  construction.  In  Farmer  v.  MilUy  the 
testator's  codicil  expressly  provided  that  the  annuities  should  be 
rateably  reduced  ;  and  the  Master  of  the  Rolls  observed  that, 
but  for  that  codicil,  the  residuary  legatees  could  have  taken  no 
benefit  until  the  annuities  were  fully  paid.  That  case,  therefore, 
is  an  authority  against  the  petitioners ;  and  Scott  v.  Sahnond  was 

(I)  Sir  C.  Pepys. 
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decided  upon  special  circumstances,  which  render  it  inapplicable 
to  the  present  case. 

The  effect  of  his  Honour's  decision  would  have  been,  strictly, 
the  dismissal  of  the  petition ;  but  it  was  agreed  to  take  a  declara- 
tion in  conformity  with  the  opinion  of  the  Court,  that  the 
surviving  annuitants  were  entitled  to  have  the  deficiencies  in 
their  annuities  satisfied  out  of  the  released  fund,  and  that, 
subject  thereto,  that  fund  fell  into  the  residue. 


1834. 
Jan,  14. 

RoVU  Court, 
Leach,  M.R. 

[406] 


WARING   IK  COVENTRY. 

(2  Myl.  &  Keen,  406—408.) 

A  tenant  for  life  of  real  estate  must  pay  aU  annual  outgoings,  and 
bis  life  estate  is  charged  with  this  obligation.  The  remainderman  may 
enforce  the  charge  on  the  life  estate  in  exoneration  of  the  corpus  from 
all  arrears  of  annual  outgoings. 

By  a  settlement  of  the  estates  in  question  in  this  cause,  the 
defendant,  John  Thurlow  Scott  Waring,  was,  after  the  death  of 
his  father  John  Scott  Waring,  tenant  for  life,  with  remainder  to 
his  children,  subject  to  a  term,  thereby  created,  of  1,000  years, 
limited  to  trustees  upon  trust,  "by  sale,  mortgage,  demise,  or 
other  disposition  of  the  premises  therein  comprised,  or  a  com- 
petent part  thereof,  for  all  or  any  period  of  the  same  term, 
as  soon  as  might  be  after  the  expiration  of  two  years  from  the 
day  of  the  decease  of  the  said  John  Scott  Waring,  to  levy  and 
raise  the  sum  of  25,000{.,  with  interest  thereon  at  5  per  cent, 
per  annum,  from  the  day  of  the  decease  of  the  said  John  Scott 
Waring,"  for  certain  purposes  in  the  said  settlement  stated. 
The  trustees,  at  different  times  after  the  expiration  of  two  years 
from  the  death  of  John  Scott  Waring,  did,  in  fact,  raise,  by  sale 
or  mortgage,  a  sum  considerably  exceeding  25,000/.,  in  conse- 
quence of  the  defendant  John  Thurlow  Scott  Waring  not  having 
regularly  paid  out  of  the  rents  and  profits  of  the  estates  the 
interest  of  the  25,000Z.  Prior  to  the  institution  of  the  suit,  the 
defendant  John  Thurlow  Scott  Waring  took  the  benefit  of  the 
Insolvent  Debtors  Act ;  and  the  assignees  under  the  insolvency 
were  also  made  parties  defendants  to  the  suit.     The  bill  was 
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tiled   by  the   children   of  the   defendant  John   Thurlow   Scott  Waring 

Waring,  who  were  entitled  in  remainder  after  his  death,  for  the  goventbt. 

purpose  of  obtaining  ^satisfaction  out  of  his  life  estate,  for  the  [  *^07  ] 
excess  of  the  sum  raised  by  sale  or  mortgage  beyond  the  25,000/. 

Mr,  Jacob,  for  the  assignees  of  the  insolvent's  estate,  con- 
tended, that  the  excess  raised  beyond  the  25,000Z.,  in  consequence 
of  the  neglect  of  the  tenant  for  life  to  keep  down  the  interest, 
constituted  a  personal  debt  against  John  Thurlow  Scott  Waring, 
proveable  under  his  insolvency,  and  not  a  lien  upon  his  Ufe- 
estate.  That  debt,  however,  was  subject  to  a  deduction  of 
interest  upon  the  25,000Z.,  for  the  two  years  succeeding  the 
death  of  John  Scott  Waring,  during  which  time  the  tenant  for 
life  was,  by  the  express  provisions  of  the  settlement,  entitled  to 
the  whole  rents  and  profits  of  the  settled  estates. 

Mr.  Bickersteth,  contra,  contended,  that  the  sum  raised 
I)eyond  the  25,000Z.  constituted  a  lien  upon  the  Ufe-interest  of 
the  insolvent.  The  argument  on  the  other  side,  was,  in  reality, 
founded  on  the  assumption  that  the  tenant  for  life  was  entitled, 
as  against  the  remaindermen,  to  receive  the  rents  and  profits  of 
the  estates  during  the  rest  of  his  life,  though  he  had  defrauded 
the  persons  entitled  in  remainder  of  so  much  of  the  rents  and 
profits  as  was  equal  to  the  excess  raised  by  the  trustees  beyond 
the  25,000Z.  That  was  a  proposition  which  could  not  be  main- 
tained :  and  if  that  proposition  were  untenable,  it  followed  that 
the  insolvent's  estate  could  not  be  augmented  in  prejudice  of  the 
remaindermen ;  for  the  assignees  could  not  stand  in  a  better 
situation  than  the  insolvent  himself.  As  to  the  postponement 
of  the  time  at  which  the  charge  was  to  be  raised,  that,  clearly, 
could  not  affect  the  liability  of  the  tenant  for  life,  to  keep  down 
the  whole  interest  from  the  time  of  the  testator's  death. 

The  Master  of  the  Bolls  :  i^^'] 

The  life-interest  of  the  defendant  John  Thurlow  Scott  W^aring, 
was  subject  to  the  payment  of  the  25,000Z.,  and  interest  from  the 
death  of  his  father.  As  tenant  for  life,  he  was  bound  to  keep 
down  the  interest ;  and  having  taken  from  the  estate  more  than 


232 


1884.     CH.     2  MYL.  &  K.  408. 


fR.R. 


Wabiko 

r. 

Coventry. 


he  was  entitled  to,  what  may  hereafter  accrue  to  him,  in  respect 
of  his  life  estate,  must  go  to  reimburse  the  estate  for  the  excess 
of  his  receipts,  and  does  not  form  a  mere  personal  demand 
against  him.  His  assignees  stand  in  the  same  situation  as  the 
defendant  himself,  and  can  claim  only  what  he  could  equitably 
claim. 

It  appears  to  me  that  it  makes  no  difference  that  the  principal 
was  not  to  be  raised  until  two  years  after  the  death  of  the  father. 
The  25,0002.  bore  interest  from  that  death ;  and,  as  tenant  for 
life,  the  son  was  bound  to  keep  down  the  whole  interest. 


1836. 
March  3. 


Rolls  Court, 
Pbpyb,  M.R. 

[439] 


[  *440  ] 


Ex  PARTE  BOND. 

(2  Myl.  &  Keen,  439—440;  S.  C.  4  L.  J.  (N.  S.)  Ch.  «4.) 

The  Court  will  not  direct  an  inquiry  as  to  the  propriety  of  an  allowance 
to  the  father  for  the  past  maintenance  of  the  infant,  unless  a  si>ccial  case 
be  made. 

Mr.  Campbell  applied  for  the  usual  reference  to  the  Master 
to  inquire  whether  a  father  was  of  ability  to  maintain  the  infant, 
and,  if  not,  what  would  be  a  proper  allowance  for  the  infant's  future 
maintenance ;  and  also,  whether  any  and  what  allowance  ought 
to  be  made  to  the  father  for  the  infant's  past  maintenance.  In 
support  of  the  application  for  an  inquiry  as  to  an  allowance  *for 
past  maintenance,  he  relied  upon  Reeves  v.  Brymer,  where  it  was 
said,  that  the  old  practice  was,  that  if  a  father  had  by  any  means 
maintained  his  children,  the  Court  would  not  reimburse  him, 
but  that  since  Lord  Rosslyn's  time  a  different  practice  had  been 
introduced.  Lord  Eldon  expressed  his  approbation  of  the  altered 
practice,  and  allowed  maintenance  for  the  time  past  as  well  as 
for  the  time  to  come,  both  in  Reeves  v.  Brymer  (6  Ves.  425),  and 
in  a  subsequent  case  of  Sherwood  v.  Smith  (6  Ves.  454). 

The  Master  of  the  Bolls  (i)  said,  he  had  on  several  recent 
occasions  made  inquiry  as  to  the  practice,  and  found  that  it  was 
contrary  to  that  stated  to  have  been  introduced  by  Lord  Bossltn. 
To  allow  for  past  maintenance,  and  to  treat  as  a  debt  the  expen- 
diture which  the  law  imposed  upon  the  father  as  a  duty,  would 

(1)  Sir  C.  Pepys. 
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be  to  act  against  the  settled  rule  of  the  Court.  The  Court  might, 
if  a  special  case  were  made,  direct  an  inquiry;  but  here  the 
inquiry  as  to  past  maintenance  was  asked  for  as  a  matter  of 
course,  and  must,  consequently,  be  refused. 

The  Registrar  in  Court  said  that  the  cases  referred  to  by 
Mr.  Cmnphell  had  not  been  acted  upon. 


Ex  parte 
Bond. 


RANELAGH  v.  RANELAGH. 

(2  Myl.  &  Keen,  441—449;  S.  C.  1  L.  J.  (N.  S.)  Ch.  183.) 

If  separate  legacies  are  given  to  two  or  more  persons,  with  a  limitation 
over  to  the  survivor  or  survivors  in  case  of  the  death  of  either  without 
issue,  the  presumption  prtmd  facie  is,  that  the  testator  had  not  in  his 
contemplation  an  indefinite  failure  of  issue. 

Under  a  legacy  to  A.  for  life,  and  if  he  shall  die  without  issue  then 
over,  the  bequest  to  A.  is  not  extended  by  the  failure  of  the  gift  over  (1). 

The  testator,  Lord  Banelagh,  made  a  codicil  to  his  will  in  the 
following  words : 

"  My  daughter,  Mary  Ann  Jones,  having  a  fortune  of  10,000i. 
which  I  hold  in  trust  for  her,  &c.,  I  give  her  for  the  present  only 
'200Z.  to  buy  mourning.  I  give  to  my  two  daughters,  Sarah 
Antonia  Jones  and  Louisa  Jones,  during  their  natural  lives, 
4,0OOZ.  each.  I  give  to  my  two  sons,  Thomas  Cowley  Jones 
and  Thomas  Edward  Jones,  2,000^  sterling  each  during  their 
natural  lives,  legal  interest  at  5  per  cent,  to  be  paid  to  all  of 
them  in  equal  quarterly  payments,  commencing  from  the  day 
of  my  decease  till  my  son,  the  Honourable  Thomas  Jones,  or  my 
heir  in  entail,  attains  his  or  her  twenty-first  year  of  age.  To 
prevent  any  mistake  or  misconception  of  my  directions,  I  repeat 
my  intentions  respecting  the  above  legacies  in  figures  : 

"  To  my  daughters 

Mary  Ann  Jones,  £200,  to  be  paid  forthwith. 

Sarah  Antonia  Jones,        .     £4,000  \     £5   per   cent,  in- 

Louisa  Jones,  .         .         .       4,000  I      ^""^^  ^  ^  P^^ 

Two  sons  I  '^^'^'"^^  ^""^^^y  ^''''^^^       '         ^^^^  I       he^  twe^-Z 

I  Thomas  Edward  Jones,    .       2,000 ;      years  of  age. 

(1)  There  is  no  implied  gift  in  such  ScalS  v.  Rawlim,  '92,  A.  C.  342,  61 
case  to  the  issue  or  children  of  A. :      L.  J.  Ch.  421,  66  L.  T.  542.— O.  A.  S. 


1832. 
Feb,  21. 


BolU  Court, 
Leach.  M.B. 

On  Appeal. 

1834. 
March  3,  8. 


Lord 
Brougham, 

luC. 

[  441  ] 
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BAKKLAaa        "  In  case  of  the  demise  of  any  of  the  above  parties  without 
ranelaoh.    legitimate  issue,  their,  his,  or  her  proportions   to  he   divided 
[  4*2  ]        equally  amongst  the  survivors.*' 

The  testator's  eldest  son,  the  Honourable  Thomas  Jones,  now 
Lord  Ranelagh,  was  appointed  residuary  legatee. 

At  the  hearing  of  the  cause,  it  was  contended  on  behalf  of  the 
two  daughters  and  the  two  younger  sons,  that  they  took  an 
absolute  interest  in  their  respective  legacies,  on  the  ground  that 
the  gift  over  in  case  of  the  demise  of  any  of  them  without  issue, 
was  to  be  referred  to  an  indefinite  failure  of  issue. 

[  Wibnot  V.  Wihiiot  (i) ,  Crowder  v.  Stone  (2) ,  Massey  v.  Hudson  (3) , 
Davidson  v.  Dalhis  (4),  Doe  d.  Watts  v.  Waineivright  (0),  and  many 
other  cases  were  cited.] 

The  Master  of  the  Rolls  : 

The  cases  upon  this  point  are  numerous,  and  may  not  all  be 
capable  of  being  reconciled.  The  single  question  now  before  the 
Court  is,  whether  the  legatees  in  question  take  an  immediate 
absolute  interest  or  a  present  life  interest  only ;  and  this  depends 
upon  the  effect  of  the  limitation  in  case  either  of  the  legatees 
should  die  without  legitimate  issue, — whether  the  testator  intends 
[  ♦443  ]  by  this  limitation  an  indefinite  failure  of  issue,  which  *would  be 
too  remote,  or  a  failure  of  issue  li\ang  at  the  death  of  the 
legatees. 

I  adopt  the  language  of  Sir  William  Grant,  in  Massey  v. 
Hudson  (3),  and  take  the  rule  to  be  that  prima  facie  a  bequest 
over  to  the  survivor  or  survivors  of  two  or  more  persons  after 
the  death  of  one  without  issue,  affords  the  presumption  that  an 
indefinite  failure  of  issue  could  not  be  in  the  testator's  contempla- 
tion. In  that  case  Sir  William  Grant  considered  that  the 
presumption  was  repelled  because  the  limitation  over  was  to 
the  survivor,  his  or  her  executors,  administrators,  and  assigns, 
and  the  testator,  therefore,  had  not  solely  in  view  the  personal 
enjoyment  of  the  survivor.  In  this  case  there  is  no  circumstance 
to  repel  the  presumption ;  on  the  contrary,  the  presumption  is 

(1)  6  E.  B.  196  (8  Ves.  10).  (4)  9  E.  E.  350  (14  Ves.  576). 

(2)  27  E.  R  68  (3  Euss.  217).        (5)  2  E.  E.  634  (5  T.  E.  427). 

(3)  16  E.  E.  158  (2  Mer.  130). 
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here  fortified  by  the  fact,  that  the  legacies  are  in  the  first  place 
given  for  life  only,  and  the  limitation  over  is  upon  the  determina- 
tion of  the  life  estate,  to  which  determination  the  survivorship 
must  be  referred.  If  this  plain  rule  be  adhered  to,  there  will 
be  no  confusion  in  subsequent  cases.  The  case  of  Crowder  v. 
Stone  (1)  has,  upon  the  effect  of  the  word  **  survivor,"  application 
to  tliis  case,  but  some  other  points  in  that  case  may  be  questioned. 
I  give  no  opinion  as  to  the  effect  of  the  word  **  survivors,"  in 
ease  it  should  not  happen  that  one  of  the  legatees  dies,  leaving 
issue,  before  the  death  of  another  legatee  who  leaves  no  issue. 
The  legacies  must  be  carried  to  the  separate  account  of  each 
legatee,  and  laid  out  with  a  direction  to  pay  the  dividends 
to  each  legatee  during  his  or  her  life,  or  until  the  further  order 
of  the  Court,  with  liberty  to  any  person  interested  to  apply  *upon 
the  death  of  each  legatee,  or  otherwise  as  they  may  be  advised. 


Banelagh 

V. 

Banelagh. 


[  ^444  ] 


A  petition  of  appeal  was  presented  against  his  Honour's 
decree. 

Mr.  Twiss  and  Mr.  Stiuirt,  in  support  of  the  appeal  : 

The  legatees  took  under  this  bequest  a  quasi  estate  tail,  which, 
the  subject  of  the  gift  being  personalty,  was,  in  effect,  an  absolute 
interest  in  their  several  legacies.     *     *     * 

Mr.  West,  for  Lord  Banelagh,  the  residuary  legatee  : 

The  Masteb  of  the  Bolls  considered  these  to  be  mere  life- 
estates,  although  he  declined  formally  to  decide  the  question 
until  the  events  should  have  occurred  which  would  render  a 
decision  necessary.  *  *  The  cases  of  An  dree  v.  Ward  (2)  and 
Greene  v.  Ward(z),  which  have  been  cited  on  the  other  side,  are 
really  strong  authorities  in  favour  of  the  residuary  legatee.  *  * 
Greene  v.  Ward  afterwards  came  before  Lord  Lyndhurst  on 
appeal,  and  was  affirmed. 


1834. 
March  3. 


[445] 
[446] 


Mr.  Tinney,  for  the  infant  child  of  Sarah  An  tenia  Jones, 
one  of  the  legatees.     ♦     *     * 


[447] 


(1)  27  E.  R.  68. 

(2)  25  B.  B.  36  (1  Buss  260). 


(3)  25  B.  B.  38  (1  Buss.  262). 
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Ranelaoh 

r. 

Ranelaoh. 
March  8. 


[448] 


The  Lord  Chancellor,  after  stating  the  codicil  and  the  nature 
of  the  question  which  it  raised,  continued  as  follows : 

In  the  present  instance  four  circumstances  are  to  be  found,  all 
tending  to  rebut  the  construction  which  would  give  an  absolute 
interest  to  the  legatees. 

First,  where  the  testator  intended  beyond  all  question  to  give 
an  absolute  interest  to  one  legatee,  he  does  so  in  different  words 
from  those  used  in  giving  to  the  rest.  The  eldest  daughter 
being  provided  for  by  settlement,  he  only  leaves  her  a  moderate 
sum,  and  for  mourning,  manifestly  therefore  a  legacy  absolute ; 
and  not  satisfied  with  this  distinction  in  the  subject-matter  of 
the  gift,  nor  even  content  with  omitting  the  words  "for  her 
natural  life,"  which  he  adds  to  all  the  other  bequests,  he 
expressly  directs  it  to  be  paid  **  forthwith." 

Secondly,  all  the  other  legacies  are  given,  not  only  without 
any  such  direction,  but  the  rate  of  interest  which  the  legatees 
are  to  have  for  a  given  period  of  time,  namely,  during  the  eldest 
son's  minority,  is  specified. 

Thirdly,  those  other  legacies  are  all  expressly  given,  first, 
to  the  two  daughters  during  their  natural  lives,  and  then  to  the 
two  sons  in  Uke  manner  during  their  natural  lives ;  so  that  not 
only  does  the  effect  of  the  bequest  over  come  to  be  considered, 
after  an  express  gift  for  life  only  has  been  previously  limited, 
but  there  is  also  a  particular  period  of  time  fixed,  to  which  the 
vesting  in  the  legatees  over  may  be  referred,  and  by  which  any 
ambiguity  in  the  description  of  those  legatees  may  be  removed. 

Lastly,  the  gift  over  on  failure  of  issue  of  those  who  are 
to  take  during  their  natural  lives  is  to  the  **  survivors,"  the 
survivors  of  the  parties. 

If  these  circumstances  are  all  taken  together,  they  greatly 
favour  the  opinion  that  the  life-interest  at  first  given  is  not 
enlarged  by  the  subsequent  gift  over,  and  that  the  word  '*  sur- 
vivors "  is  used  in  its  plain  and  obvious  sense,  as  meaning  such 
of  the  four  individuals  named  as  shall  be  living  when  any  of 
them  shall  happen  to  die.  But  if  such  be  the  meaning  of  the 
word,  then  it  is  clear  that  the  failure  of  issue  is  at  once  restricted 
to  failure  of  issue  living  at  the  death  of  the  deceased  legatee,  and 
consequently,  that  the  executory  limitation  does  not  alter,  but 
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accords  with  and  confirms  the  first  gift,  which  was  "  for  the 
natural  life." 

The  present  decision  rests  upon  special  circumstances ;  viz., 
the  gift  of  one  legacy  forthwith ;  the  fixing  of  the  rate  of  interest 
for  a  given  period ;  and  the  express  gift  for  life  of  the  legacies  in 
the  first  instance.  This,  therefore,  *is  not  a  decision  upon  the 
general  principle,  and  does  not,  indeed,  go  so  far  towards  it  as 
either  the  dictum  of  Sir  Wm.  Grant  in  Massey  v.  Hudson,  or  the 
decision  of  Sir  Joseph  Jeeyll  in  Hughes  v.  Sai/er  (i). 

The  judgment  of  the  Master  of  the  Bolls  must  be 

AffirmecL 


Rakblaoh 

I*. 
Ranklaoh. 


[  *449  ] 


KING  V.  HAMLET  (2). 

(2  Myl.  &  Keen,  456 — 486;  S.  C.  Coop.  temp.  Brough.  281;  reversing 
4' Sim.  223;  9  L.  J.  Ch.  243;  affiimed  in  H.  L.,  3  Gl.  &  Fin.  218—246; 
9  Bligh  (N.  S.)  575.) 

Where  a  remainderman,  under  pecimiary  pressure,  but  with  the  know- 
ledge and  approval  of  bis  fatber  (the  tenant  for  life)  mortgages  bis 
remainder  to  obtain  an  advance  of  money  or  credit  for  a  purchase  of 
goods,  he  has  no  equity'  to  have  it  afterwards  rescinded. 

Where  an  expectant  heir,  who,  under  pecuniary  pressure,  has  g^nted 
securities  over  his  reversionary  estate,  subsequently  allows  the  con- 
sideration given  for  the  securities  to  be  so  dealt  with  that  it  can  never 
be  restored  to  the  other  party  in  its  orif»inal  condition,  he  will  not  be 
relieved  against  those  securities  unless  he  can  shew  a  continuance  of  the 
pressure  compeUing  him  to  act  as  he  did. 

Where  goods  are  sold  to  a  person  in  distressed  circumstances  by  a 
tradesman  who  knows  they  are  bought  mereh'  with  a  view  to  raise 
money  by  selling  them  again,  and  they  are  charged  at  fair  and  reason- 
able prices,  the  Court  will  not  interfere  to  relieve  the  pui'chaser,  or  set 
aside  securities  given  for  the  price. 

The  plaintiff  was  the  eldest  son  and  heir  apparent  of  Lord 
Viscount  Lorton,  and,  under  a  settlement  dated  the  17th  of 
July,  1827,  for  resettling  the  family  estates  in  Ireland,  and 
to  which  Lord  Lorton  and  the  plaintiff  were  parties,  the  latter 
became  entitled,  for  the  joint  lives  of  his  father  and  himself, 
to  an  annuity  of  8002.  charged  upon  the  settled  estates,  and 
also  to  the  same  estates  in  remainder  for  his  own  hfe  expectant 
upon  the  death  of  Lord  Lorton.     The  defendant,  in  the  year 


1834. 

Jaft.  13,  H, 
15,  21. 

Lord 

Brougham, 

L.O. 

On  Appeal. 
Hmine  of 

Lord 
LVNDHURST, 

L.C. 

[  456  ] 


(1)  1  P.  Wms.  534. 


(2)  O'Rorke  v.  Bolinghroke  (1877) 
2  App.  Ca.  814. 
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Kisa  1828,  and  for  many  years  previoasly,  carried  on  the  business 
Hamlet,      of  a  jeweller  and  silversmith  in  Prince's  Street,  Westminster. 

In  the  month  of  April,  1828,  the  plaintiff,  having  become 
greatly  embarrassed,  caused  applications  to  be  made  on  his 
behalf  with  a  view  to  procure  from  the  defendant  a  loan  of 
money  (to  the  amount,  as  was  at  first  proposed,  of  5,000/.)  on 
the  <recurity  of  his  interest  in  the  settled  estates.  Eventually 
the  defendant  declined  to  advance  any  money ;  but  he  stated 
that  he  had  no  objection  to  sell  to  the  plaintiff  a  quantity  of 
plate  and  jewellery,  to  the  amount  of  the  proposed  loan,  provided 
satisfactory  security  could  be  given  for  the  price.  Accordingly, 
the  further  negotiations  proceeded  upon  that  footing,  and  it 
was  agreed  that  shop  goods  to  the  value  of  8,000i.  should  be 
[  •457  ]  purchased  by  the  plaintiff  of  the  *defendant ;  and  Mr.  Newland, 
who  acted  throughout  the  transaction  as  the  defendant's  agent 
and  solicitor,  applied  for  and  obtained  from  Mr.  Ford,  who 
acted  in  the  same  capacity  for  the  plaintiff,  an  abstract  of  the 
plaintiff's  title  to  the  Irish  estates  over  which  the  proposed 
security  was  to  be  given.  Before  the  transaction  could  be  com- 
pleted, the  plaintiff,  under  the  pressure  of  pecuniary  diflficulties, 
disposed  of  the  whole  of  his  interest  in  the  annuity  of  800/., 
the  only  property  in  which  he  had  an  interest  in  possession. 
When  this  fact  was  communicated  to  Newland,  and  through 
him  to  Mr.  Hamlet,  the  treaty  was  not  broken  off,  but  it  became 
necessary  that  Newland,  who  had  instructions  for  preparing  the 
proper  mortgage  deed,  should  alter  the  draft  by  striking  out 
the  clause  purporting  to  assign  the  annuity,  and  reducing  the 
instrument  to  a  mere  conveyance  of  the  plaintiff's  reversionary 
life-interest  in  the  settled  estates. 

On  the  28th  of  October,  1828,  the  plaintiff,  who  was  then 
about  twenty-four  Vjpars  of  age,  went  by  appointment,  in 
company  with  his  solicitor.  Ford,  to  the  defendant's  shop 
in  Prince's  Street,  for  the  purpose  of  selecting  goods  to  the 
amount  of  8,000/.  and  executing  the  proposed  mortgage.  He 
was  there  met  by  Newland,  who  brought  with  him  the  mortgage 
deed,  and  also  other  securities,  consisting  of  two  warrants  of 
attorney  for  confessing  judgments  in  England  and  Ireland  for 
16,000/.,  and  a  promissory  note  for  8,000/.      The  plaintiff  on 
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that  occasion  executed  and  signed  the  mortgage-deed  and  the         King 

other  securities ;    and  various  articles  of  plate  and  jewellery,      hamlrt. 

including  a  great  number  of  trinkets  and  personal  ornaments, 

were  at  the  same  time  selected  or  set  apart  by  him  and  Ford 

out  of  the  defendant's  stock,  the  shop  prices  of  which  amounted 

to  7,713/.  6«.  6d. ;  and  some  other  articles  of  silver  plate,  to  the 

amount   of  276Z.  18^.  6d.,  were  also  directed   to  be  made  or 

procured,  in  order  to  make  up  the  remainder  of  the  sum  of 

8,000/.      *Among  the  articles  thus   selected  were  a  diamond       [  '458  ] 

necklace,  charged  at  1,155Z.,  two  other  diamond  necklaces,  at 

509/.,  two  pairs  of  diamond  ear-rings,  at  218/.  8«.,  a  diamond 

comb,  at  241/.,  a  ruby  and  diamond   suite,  at  267/.,  a  suite 

of  pearls,  at  1,503/.  10«.,  four  gold  snuff-boxes,  at  593/.  58.,  eight 

^old  chains,  and  three  gold  watches. 

The  mortgage  deed  bore  date  the  28th  of  October,  1828,  and 
was  expressed  to  be  made  between  the  plaintiff  of  the  one  part, 
and  the  defendant  (described  as  of  Cavendish  Square,  in  the 
count}^  of  Middlesex,  Esquire)  of  the  other  part.  After  reciting 
the  settlement  under  which  the  plaintiff  was  entitled  to  a  life 
estate  in  remainder  in  all  the  family  estates  in  Ireland,  and  that 
the  plaintiff  had  already  disposed  of  the  whole  of  his  annuity 
of  800/. ;  that  he  was  justly  and  truly  indebted  to  the  defendant 
in  the  sum  of  8,000/. ;  and  that  it  had  been  agreed  that  that 
sum  and  interest  should  be  secured  by  a  conveyance  of  the 
plaintiff's  life  estate  in  remainder ;  and  that,  by  way  of  further 
security,  two  policies  of  insurance,  for  the  sums  of  5,000/.  and 
3,000/.  respectively,  should  be  effected  in  the  name  of  the 
defendant  upon  the  event  of  the  plaintiff's  surviving  his  father; 
and  that  the  plaintiff  should  pay  the  annual  premiums  thereupon ; 
— it  was  witnessed,  that,  in  pursuance  of  such  agreement,  and 
in  consideration  that  the  plaintiff  then  stood  well  and  truly 
indebted  to  the  defendant  in  the  sum  of  8,000/.,  as  the  plaintiff 
did  thereby  acknowledge,  and  of  the  said  sum  did  thereby  admit 
the  receipt  and  release  the  defendant  from  the  same,  the  plaintiff 
f^anted  and  conveyed  his  said  life  estate  to  the  defendant, 
subject  to  redemption  on  payment  of  8,000/.  on  the  day 

of  1832,  with  interest  at  5  per  cent,  half  yearly,  in  the 

meantime ;  with  a  proviso,  that,  in  default  of  payment  of  the 
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Kino  said  principal  and  interest,  or  any  part  of  the  same,  it  should  be 
Hamlet,  lawful  for  the  defendant,  his  executors,  *&c.,  of  his  and  their 
[  •469  ]  proper  authority,  without  the  further  concurrence  of  the  plaintiff, 
or  any  other  person,  and  at  any  time  thereafter,  to  make  sale 
and  absolutely  dispose  of  all  or  any  part  of  the  lands,  tenements, 
and  hereditaments  comprised  in  the  mortgage ;  and,  further, 
that  the  defendant  should  have  authority,  without  the  plaintiff's 
concurrence,  to  grant  leases,  and  also  to  receive  the  rents  of  the 
estates  until  sale  made,  and,  out  of  the  monies  which  should 
come  to  his  hands,  to  pay  himself  all  expenses  attending  the 
execution  of  the  powers  thereby  given,  and  all  sums  to  be  paid 
by  him  for  the  premiums  on  the  policies,  not  exceeding  2,O0OZ. 
and  interest  thereon,  and  then  the  8,000Z.  and  all  arrears  of 
interest ;  and  the  defendant  covenanted  not  to  sell  or  enter  into 
possession  until  after  three  months'  notice  in  writing,  demanding 
payment  from  the  plaintiff. 

The  usual  receipt  for  8,000Z.  consideration  money  was  indorsed 
upon  the  mortgage  deed,  which  took  no  notice  of  the  promissory 
note  or  warrants  of  attorney,  or  the  judgments  intended  to  be 
entered  up  thereon.  The  promissory  note  was  for  8,000Z., 
payable  on  demand,  and  expressed  to  be  for  value  received, 
as  per  bill,  for  goods  sold;  and  judgment  was  entered  up  in 
Ireland  on  the  warrant  of  attorney  executed  for  that  purpose. 

The  articles  of  plate  and  jewellery  before  mentioned  consti- 
tuted the  sole  consideration  for  the  mortgage  and  other  securities ; 
and  they  were  not  delivered  to  the  plaintiff  till  nearly  a  month 
after  the  securities  had  been  executed,  and  not  till  Newland  had 
obtained  payment  from  the  plaintiff's  solicitor  of  a  sum  of  4002. 
for  his  costs  and  commission  in  the  transaction. 

Very  shortly  afterwards,  an  advance  of  2,500i.  was  procured 
r  ♦460  ]  for  the  plaintiff,  through  the  agency  of  Ford,  *from  Mr.  Bobins, 
the  auctioneer,  on  a  bill  of  sale  of  the  goods.  While  the  goods 
were  in  the  hands  of  Mr.  Bobins,  and  early  in  the  year  1829, 
the  transaction  came  to  the  knowledge  of  some  of  the  plaintiff's 
friends ;  and,  in  consequence  of  an  agreement  or  understanding, 
that,  in  the  event  of  Mr.  Hamlet  consenting  to  give  up  his 
bargain,  some  of  them  would  come  forward  and  redeem  the 
property    from    Eobins,    an    application    was    made    through 
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Mr.  Bridges,  who  was  the  solicitor  of  the  plaintiff's  father,  Kino 
Lord  Lorton,  and  who  also  acted  in  this  business  as  the  hamlet. 
solicitor  of  the  plaintiff  himself,  with  a  view  to  induce  the 
defendant  to  give  up  the  securities  and  take  back  the  goods; 
and,  on  the  defendant  declining  the  proposal,  the  plaintiff,  on 
the  20th  of  January,  1829,  filed  a  bill  praying  that  the  mortgage 
deed,  and  the  other  securities  taken  for  the  8,000Z.,  might  be 

m 

delivered  up  to  be  cancelled,  and  that  the  defendant  might  be 
restrained  from  any  legal  proceedings  in  respect  of  the  said 
sum  or  Becurities,  and  from  disposing  of  the  said  deed  and 
securities,  and  the  interest  thereby  conveyed;  the  plaintiff 
offering  to  return  the  goods,  and  in  the  meantime  to  deposit 
them  in  Court. 

Notwithstanding  the  offer  thus  made,  the  goods  in  question 
were  never  redeemed;  on  the  contrary,  they  were  suffered  to 
remain  for  some  time  in  the  hands  of  Mr.  Bobins,  by  whom, 
in  the  month  of  March,  1829,  they  were  put  up  to  sale  by 
auction,  among  a  great  variety  of  other  articles  of  a  similar 
description;  the  plaintiff's  purchase  forming  only  74  lots  out 
of  a  total  of  584,  of  which  the  sale  catalogue  consisted.  They 
produced  on  the  sale  the  sum  of  8,482Z.  or  thereabouts,  of  which, 
after  deducting  the  auctioneer's  commission  and  other  charges, 
and  the  price  of  a  few  of  the  articles  which  were  bought  at  the 
sale  by  the  plaintiff  himself,  a  sum  little  exceeding  8,0002. 
remained  available  for  the  plaintiff's  benefit.  Of  this  sum, 
2,500Z.  were  retained  by  Mr.  *Bobins  in  satisfaction  of  his  [  *46i  ] 
previous  advance,  and  the  balance,  amounting  to  528{.  lOs,  9(2., 
was  paid  into  the  hands  of  the  solicitor,  Mr.  Bridges,  by  whom 
it  was  applied,  together  with  other  monies  advanced  by  Lord 
Lorton,  in  the  discharge  of  private  debts  contracted  by  the 
plaintiff.  To  the  bill  of  January,  1829,  the  defendant  appeared 
and  put  in  his  answer ;  but  the  suit  was  prosecuted  no  further, 
and  it  was  afterwards,  on  the  defendant's  application,  dismissed 
with  costs. 

The  plaintiff  remained  without  any  present  property  or  income 
till  the  month  of  December,  1829,  when,  in  consequence  of  his 
marriage,  which  took  place  at  that  time,  a  suitable  provision  was 
made  for  him. 

R.R. VOL.  XXXIX.  16 
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Kino  On  the  26th   of  July,  1880,  the  plaintiff  filed   the  present 

Hamlbt.  bill  against  Mr.  Hamlet,  praying  that  the  defendant  might  be 
ordered  to  deliver  up  the  mortgage  deed  and  other  securities 
to  be  cancelled,  and,  if  necessary,  might  execute  a  reconveyance 
and  enter  up  satisfaction  on  the  judgments,  on  being  paid  the 
amount  which  the  plaintiff  had  received  on  the  sale  of  the  goods, 
with  interest,  or  on  such  other  terms  as  the  Court  might  think 
fit ;  and  that  the  defendant  might  be  restrained  from  taking  any 
proceedings  against  the  plaintiff  or  his  estate  in  respect  of  the  said 
sum  of  8,000i.,  or  the  interest  thereof,  or  any  security  for  the  same. 
The  defendant,  by  his  answer,  stated  [facts  shewing  that  the 
plaintiff's  father  and  other  relations  who  were  perfectly  com- 
petent to  understand  the  whole  transaction,  were  fully  informed 
of  the  nature  of  the  business,  and  he  filed  affidavits  by  his 
own  shopman  and  by  other  working  jewellers  who  swore  that 

[  463  ]  the  prices  charged  for  the  goods  were  fair  and  usual] .  The 
defendant,  by  his  answer,  further  stated,  that  the  transaction 
was  an  actual  and  bond  fide  sale  ;  and  he  denied  that  it  was  in 
the  nature  of  a  loan,  or  that  the  goods  were  substituted  for 
money.     ♦     ♦    ♦ 

Notice  having  been  given  of  a  motion  for  an  injunction, 
according  to  the  prayer  of  the  bill,  *  *  his  Honour  (the 
Vice  Chancellor)  granted  the  injunction,  on  the  terms  of  the 
plaintiff  paying  into  Court  the  sum  of  3,130Z.,  being  the  amount 
of  the  net  proceeds  received  by  the  plaintiff  from  the  sale,  with 
the  addition  of  the  sum  of  400Z.  paid  to  the  defendant's  solicitor. 
The  motion  came  afterwards,  by  way  of  appeal,  before  the  Lord 
Chancellor,  who,  on  the  25th  of  May,  1881,  affirmed  the  order 
with  costs. 

[  *64  ]  When  the  cause  was  at  issue,  evidence  was  gone  into  on  both 

sides  at  considerable  length.     ♦     *     * 

The  general  resuU  of  the  evidence  is  stated  and  summed  up  in 
the  Lord  Chancellor's  judgment. 

[  465  ]  The  Attorney-General,  Sir  E,  Stigden,  and  Mr.  J,  B,  Parry, 

for  the  plaintiff : 

The  evidence  distinctly  proves  that  the  transaction  originated 
in  a  treaty  for  a  loan.     It  was  not  the  case  of  a  sale  of  goods  in 
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the  regular  coarse  of  business,  but  an  advance  of  goods  in  lieu        Kino 
of  money,  with  a  view  to  supply  the  plaintiff's  necessities,  and      hamlbt. 
to  enable  the  defendant,  under  the  mask  of  trading,  to  make 
a  loan  at  an  exorbitant  rate  of  interest,  at  a  moment  when  the 
borrower's  necessities  had  placed  him  at  the  lender's  mercy.    *    * 
Where,  as  in  the  present  case,  the  tradesman  must  know  that       [  466  ] 
the  sale  effected  in  his  shop  is  only  nominal,  and  that  the  goods 
are  purchased,  not  for  the  purposes  of  trade,  or  for  use  and 
enjoj^ment,  but  to  be  instantly  resold,  in  a  very  different  market, 
merely  to  raise  a  sum  of  money,  equity  relieves  against  such 
colourable  sale:  it  treats  the  transaction  as  a  loan  having  an 
usurious  tendency,  and  as  a  catching  bargain  ;  and,  therefore, 
in  administering  relief,  it  allows  the  vendor  no  more  than  the 
sum  realised  by  the  sale  in  the  market  to  which  he  knew  the 
property  was  destined :  Waller  v.  Dalt  (i) ,  Barker  v.  Vansommer  (2) . 

♦  *  The  transaction  originated  in  a  proposal  for  a  loan  [  467  ] 
of  5,0002.  in  cash,  and  when  that  proposal  was  rejected,  the 
treaty  proceeded  on  the  footing  of  an  advance  of  goods,  and  the 
increase  in  the  nominal  amount  was  made  in  the  delusive  hope 
that  the  additional  value  of  the  goods  taken  might  cover  any  loss 
upon  the  resale,  so  that  5,000Z.  in  money  might  still  be  realised. 
The  produce  to  the  plaintiff,  however,  was  barely  3,000Z.  No 
allowance  was  made  to  him  for  ready  money,  although  the  price 
was  to  bear  interest  from  the  day  of  the  alleged  sale. 

As  the  transaction  could  not  bear  the  light,  every  artifice  was 
resorted  to  for  the  purpose  of  disguising  its  real  character.  The 
mortgage  describes  the  defendant,  ♦not  as  a  jeweller  in  Prince's  [  •468  ] 
Street,  but  as  an  esquire  of  Cavendish  Square ;  it  states,  not  a 
dealing  for  goods,  but  a  debt  from  the  plaintiff  to  the  defendant 
of  8,0002. ;  it  makes  the  plaintiff,  in  the  body  of  the  instrument, 
acknowledge  the  receipt  of  the  money;  and  a  receipt  is  also 
indorsed  on  it  and  signed  by  the  plaintiff,  which,  contrary  to  the 
truth,  represents  the  money  as  being  then  paid  down. 

*     *     The  father's  knowledge  cannot  destroy  the  equity  of 

the  son.     Where  the  dealing  takes  place  behind  the  back  of  the 

father,  the  presumption  is  perhaps  more  unfavourable  to  the 

lender,  and  an  additional  reason  may  exist  why,  on  the  ground 

(1)  1  Ch.  Ca.  276 ;  S.  a  1  Dick.  8.  (2)  1  Br.  C.  C.  149. 
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King  of  public  policy,  the  Court  should  interpose;  but  the  *equity 
Hamlbtt.  unquestionably  belongs  to  the  heir,  for  whose  protection  it  has 
[  *469  ]  been  established,  and  who,  in  one  view  indeed,  might  be  peculiarly 
exposed  to  fraud  and  oppression,  were  the  person  in  actual  posses- 
sion of  the  estate  a  concurring  or  colluding  party  in  the  transaction 
by  which  the  reversion  was  encumbered.  Assuming  that  Lord 
Lorton  was  desirous  to  acquire  a  power  over  his  son's  reversionary 
estate ;  and  that,  therefore,  he  privately  encouraged  the  defendant 
in  furnishing  the  goods  on^  a  mortgage  of  that  estate  in  order 
afterwards  to  obtain  an  assignment  of  the  mortgage,  the  plaintiff 
knew  nothing  of  his  father's  views  or  interference;  and  such 
interference  cannot  defeat  his  own  right  to  be  relieved  against 
the  imposition  and  oppression  of  which  he  has  been  made  the 
victim.  In  point  of  fact.  Lord  Lorton  never  did  know  that 
goods,  and  not  money,  were  to  be  the  consideration  for  the 
securities ;  and  when  the  whole  transaction  was  disclosed,  his 
offer  of  assistance  to  his  son  was  only  made  upon  condition  that 
the  defendant  would  take  back  the  goods ;  and  that  Mr.  Hamlet 
refused  to  do. 

The  sale  of  the  goods  by  the  plaintiff,  however  it  may  modify 
the  remedy  to  be  given,  cannot  deprive  him  of  his  title  to  relief- 
Notwithstanding  the  sale,  the  Court  is  still  able  to  administer 
a  fair  and  satisfactory  measure  of  relief ;  for  the  prime  cost  and 
the  sale  price,  (the  latter  including  the  manufacturer's  and  shop 
profit  of  the  goods,)  and  also  the  value  upon  a  sale  by  auction,, 
and  the  charges  attending  such  a  sale,  are  all  distinctly  in 
evidence.  The  defendant  himself  rendered  the  sale  unavoidable,, 
by  refusing  to  receive  back  the  goods  and  rescind  the  contract. 
There  are  no  circumstances  to  warrant  the  conclusion,  that  the 
pressure  of  the  plaintiff's  necessities  ceased  from  the  time  when 
he  made  the  proposal  to  return  the  goods.  So  far  from  it,  the 
[  •470  ]  evidence  proves  that  the  plaintiff  continued  *wholly  destitute 
of  any  present  income  until  December,  1829 ;  and,  further,  that 
the  offer  of  assistance  from  his  friends  to  enable  him  to  redeem 
the  goods  was  conditional,  and  depended  on  the  defendant  acceding 
to  the  proposal  to  take  them  back.  The  defendant's  refusal  to 
comply  left  the  plaintiff  no  alternative  but  to  sell.  And  if  the 
qualified  offer,  made  by  Lord  Lorton  and  rejected,  is  to  deprive 
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the  plaintiff  of  his  equitable  title  to  relief,  parents  will  in  f ature        Knro 
be  deterred  from  lending  assistance,  in  like  cases,  to  their  sons,      haiclbt. 
lest,  in  the  event  of  its  proving  ineffectual,  their  interference  be 
used  as  an  argument  for  upholding  the  very  transaction  which  it 
was  their  object  to  avoid. 

Mr.  PepySj  Mr.  Knight,  and  Mr.  Stuart,  for  the  defendant : 

The  contract  sought  to  be  impeached  was  perfectly  fair  and 
honest;  the  plaintiff  entered  into  it  with  his  eyes  open,  and 
under  the  advice  and  assistance  of  skilful  professional  men ; 
he  was  quite  competent,  both  by  his  years  and  his  knowledge 
of  the  world,  to  engage  in  such  a  transaction,  and  having  once 
knowingly  and  deliberately  given  his  consent  to  it,  he  cannot 
now  be  permitted  to  repudiate  it. 

His  father,  Lord  Lorton,  moreover,  who  was  tenant  for  life 
in  possession  of  the  very  estates  on  which  the  securities  were 
to  be  given,  was  privy  to  the  whole  negotiation,  and  thoroughly 
acquainted  with  its  nature.  The  negotiation  was,  in  fact,  com- 
municated to  his  Lordship  by  the  express  desire  of  the  defendant, 
who,  until  it  had  received  his  Lordship's  sanction,  refused  to 
allow  the  treaty  to  proceed.     *     *     ♦ 

The  evidence  shews,  beyond  the  possibility  of  contradiction,        [  471  ] 
that  the  prices  charged  for  the  different  articles  were  the  ordinary 
shop  prices,  such  as  were  charged  to  other  customers,  and  that 
the  goods  were  freely  selected  by  the  plaintiff  and  his  agent 
at  their  own  discretion.     *     ♦     ♦ 

It  has  never  yet  been  decided,  and  the  Court  will  not  now  [472] 
decide,  that  where  a  tradesman  sells  shop  goods,  knowing  them 
to  be  purchased  solely  with  a  view  to  an  immediate  resale  for 
the  purpose  of  raising  money,  the  bargain  will  be  set  aside  in 
equity,  provided  the  prices  charged  are  the  ordinary  and  reason- 
able prices ;  far  less  is  it  the  rule  that  such  a  transaction  will 
be  avoided  on  the  terms  of  the  purchaser  paying  over  to  the 
tradesman  the  money  realized  upon  the  resale.  Barker  v. 
Vansommer  depended  upon  a  totally  different  principle;  the 
circumstances  of  the  dealing,  iu  that  case,  having  caused  the 
Court  to  regard  it  as  a  mere  cloak  for  an  usurious  loan. 

The  plaintiff,  by  his  subsequent  conduct  in  pledging  the  goods 
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Kino  with  Bobins,  in  permitting  them  to  be  sold  off  by  auction  at  a 
Hamlbt.  forced  sale,  in  himBelf  becoming  the  purchaser  of  some  of  them 
at  the  auction,  and  in  safifering  his  former  suit  in  this  Court  to 
be  dismissed  for  want  of  prosecution,  has  rendered  it  impossible 
that  matters  should  ever  be  restored  to  their  original  situation, 
and  has  wholly  precluded  himself,  therefore,  even  supposing  he 
had  any  equity  at  first,  from  now  asserting  a  title  to  equitable 
relief. 

The  Attorney-General,  in  reply. 

Jan,  21.      The  Lord  Chancellor  : 


If  the  question  which  was  before  the  Vice-Chancellor,  and 
afterwards  upon  appeal  in  this  Court  in  1831,  on  the  motion  for 
[  •473  ]  the  injunction,  be  now  reconsidered,  *with  the  additional  evidence 
derived  from  the  depositions  in  the  cause,  it  will  still  appear  that 
the  injunction  was  rightly  granted  upon  the  facts  then  disclosed^ 
and  that  the  case,  in  several  material  respects,  stands  at  the 
bearing  in  a  different  position.  Both  his  Honour  and  myself 
then  considered  that  there  was  no  proof  of  Lord  Lorton's  privity 
to  the  transaction ;  that  the  balance  of  "probability  was  against 
Mr.  Hamlet  having  made  any  effectual  communication  to  his 
Lordship,  or  those  acting  on  his  behalf ;  and,  that  as  the  pro- 
ceedings on  the  bill  first  filed  by  Mr.  King,  that  of  1829,  could 
not  be  effectually  prosecuted  in  consequence  of  his  distressed 
circumstances,  his  abandoning  the  suit,  instead  of  obtaining 
back  the  goods  from  Mr.  Bobins,  and  keeping  them  till  he 
should,  by  means  of  the  suit,  compel  Mr.  Hamlet  to  receive 
them,  was  sufficiently  accounted  for. 

All  these  things  stand  very  differently  now  upon  the  evidence ; 
and  it  may  be  added,  that  there  is  also  some  addition  to  the 
proof  of  adequate  value.  Upon  this  last  point,  however,  I  place 
the  less  [reliance,  because  the  other  grounds  appear  sufficient  to 
dispose  of  the  question. 

Two  propositions  I  take  to  be  incontestable  as  applicable 
to  the  doctrines  of  this  Court  upon  the  subject  of  an  expectant 
heir  dealing  with  his  expectancy,  and  as  governing  more  especially 
the  present  question.     First,  that  the  extraordinary  protection 
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given  in  the  general  case  must  be  withdrawn,  if  it  shall  appear  Kino 
that  the  transaction  was  known  to  the  father  or  other  person  hamlet. 
standing  in  loco  parentis — the  person,  for  example,  from  whom 
the  spes  successionis  was  entertained,  or  after  whom  the  rever- 
sionary interest  was  to  become  vested  in  possession  —  even 
although  such  parent  or  other  person  took  no  active  part 
in  the  negotiation,  provided  the  *transaction  was  not  opposed  [  •474  ] 
by  him,  and  so  carried  through  in  spite  of  him.  Secondly,  that 
if  the  heir  flies  off  from  the  transaction,  and  becomes  opposed 
to  him  with  whom  he  has  been  deaUng,  and  repudiates  the  whole 
bargain,  he  must  not,  in  any  respect,  act  upon  it  so  as  to  alter 
the  situation  of  the  other  party,  or  his  property ;  at  least,  that 
if  he  does  so,  the  proof  lies  upon  him  of  shewing  that  he  did  so 
under  the  continuing  pressure  of  the  same  distress  which  gave 
rise  to  the  original  dealing.  Still  more  fatal  to  his  claim 
of  relief  will  it  be,  if  the  father,  or  person  in  loco  parentis  shall 
be  found  to  have  concurred  in  this  adoption  of  the  repudiated 
contract.  Either  of  these  propositions  would  be  decisive  of  the 
present  question,  if  they  are  well  founded  in  law,  and  if  the  facts 
allow  of  their  application  to  it.  I  shall  examine  each  of  them 
in  both  respects. 

The  whole  doctrine  with  respect  to  an  expectant  heir,  assumes 
that  the  one  party  is  defenceless,  and  exposed,  unprotected^ 
to  the  demands  of  the  other,  under  the  pressure  of  necessity. 
It  would  be  monstrous  to  treat  the  contracts  of  a  person  of 
mature  age  as  the  acts  of  an  infant,  when  his  parent  was  aware 
of  his  proceedings,  and  did  nothing  to  prevent  them.  The 
parent  might  thus  lie  by  and  suffer  his  son  to  obtain  the 
assistance  which  he  ought  himself  to  have  rendered ;  and  then 
only  stand  forward  to  aid  him  in  rescinding  engagements  which 
he  had  allowed  him  to  make  and  to  profit  by.  If  all  the  cases 
be  examined  from  the  time  of  Lord  Nottingham  downwards,  no 
trace  will  be  found  in  any  one  of  them* of  the  father's  or  other 
ancestor's  privity:  on  the  contrary,  wherever  the  subject  is 
touched  upon,  his  ignorance  is  always  assumed  as  part  of  the 
case;  and  its  being  so  seldom  mentioned  either  way  shews 
clearly  that  the  privity  of  the  father  or  ancestor  never  was 
contemplated.    It  is,  however,  several  times  adverted  *to  in  a      [  *475  j 


248  1884.    CH.    2  MYL.  &  K.  475—480.  [r.r. 

Kino  manner  demonsti'ative  of  the  principle.  In  Cole  v.  Gibbons  (i), 
Hamlet.  ^^^  ground  of  this  whole  equity  is  said  to  be  the  policy  of  the 
law  to  prevent  the  heir  being  seduced  from  a  dependence  upon 
the  ancestor,  who  probably  would  have  relieved  him.  In  the 
same  spirit  Lord  Cowpbr,  in  Twisleton  v.  Griffith  {2) ,  had  before 
stated  as  one  effect  of  the  law,  its  tendency,  by  cutting  off  relief 
at  the  hands  of  strangers,  to  make  the  heir  disclose  his  difficulties 
at  home.  So  in  The  Earl  of  Chesterfield  v.  Janssen  (3),  Mr.  Justice 
Burnett  treats  such  transactions  as  things  done  behind  the 
father's  back,  and,  as  it  were,  a  fraud  upon  him ;  a  view  of 
the  subject  also  adopted  by  Lord  Hardwicke,  in  the  same  case  (4). 
It  is  as  well  to  mention  these  cases,  because  there  has  been  no 
decision  upon  the  point ;  but  it  is  quite  a  clear  one,  and  only 
new  because  the  facts  never  afforded  a  case  for  decision,  the 
proposition  having,  apparently,  never  been  questioned.  , 

It  is  now  to  be  considered  what  evidence  there  is  of  Lord 
Lorton  having  been  conusant  of  the  transaction  in  question; 
and  here  the  proof  lies  upon  the  defendant.  [His  Lordship 
discussed  the  evidence  upon  this  point,  and  continued  his  judg- 
[  480  ]  ment  as  follows :]  Taking  the  whole  circumstances  together,  I 
cannot  say  that  the  evidence  now  before  the  Court  has  failed  to 
fix  Lord  Lorton  with  the  knowledge  of  the  loan,  and  the  manner 
in  which  the  money  or  rather  the  money's  woiiih  was  advanced ; 
and  I  therefore  think  that  the  case  comes  within  the  first  of  the 
two  propositions  which  were  stated. 

That  the  second  of  these  propositions  is  undeniable  in  law, 
and  is  applicable  to  the  facts  of  the  case,  appears  equally  clear. 
The  whole  ground  of  the  doctrine  is  the  pressure  upon  the  heir, 
or  the  distress  of  the  party  dealing  with  his  expectancies.  While 
he  continues  under  that  pressure,  the  law  (as  Lord  Thurlow  said 
in  Gwynne  v.  Heaton  (6) )  treats  him  as  an  infant.  But  the 
infancy  is  determined  when  the  pressure  is  removed.  The 
protection  which  Sir  William  Grant  well  describes  in  Peacock 
V.  Evans  (6),  as  approaching  nearly  to  incapacity  of  contracting, 
must  cease  when,  the  exigency  of  the  case  is  at  an  end.     When 

(1)  3  P.  Wms.  290.  (4)  1  Atk.  353,  354. 

(2)  1  P.  Wms.  310.  (5)  1  Br.  C.  C.  1. 

(3)  1  Atk.  339.  (6)  10  R.  B.  218  (16  Yes.  512). 
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the  expectant  heir  has  himself  thrown  ofif  the  trammels  which        Rino 

necessity  had  imposed  on  him,  or  rather  had  induced  him  to      hamlst. 

fetter  himself  withal,  and  has  placed  himself  in  an  adverse 

attitude  towards  the  other  party  of  whom  he  had  become  really 

independent,  he  must  no  longer  be  treated  differently  from  other 

persons;   from  the  rule  to  which  all  are  subject  he  cannot  be 

exempt,  the  rule  which  forbids  *a  party  to  repudiate  a  dealing  of      [  *48i  ] 

which  he  voluntarily  and  freely  is  availing  himself.     Last  of  all 

shall  he  be  permitted  to  use,  for  his  own  benefit,  or  which  is  the 

same  thing,  to  make  away  with,  or  in  any  manner  place  out  of 

his  reach,  for  his  present  benefit,  the  property  of  another ;  and 

then  to  repudiate  the  contract  by  which  that  property  came  into 

his  possession.     To  hold  that  he  was  entitled  to  do  this,  after 

the  pressure  of  his  circumstances  had  been  removed,  and  merely 

because  he  owed  the  possession  originally  to  the  pressure  of 

former  difi&culties,   would   be  an  extravagant    stretch    of    the 

doctrines  of  this  Court.     Let  us  then  look  to  the  facts  of  the 

case,  and   see  whether  the  plaintiff  was  in  circumstances  of 

continuing  pressure  at  the  time  when  he  placed  the  defendant's 

goods  beyond  his  reach.     It  must  plainly  be  a  very  strong  case 

to  justify  the  Court  in  holding,  that  after  he  gave  the  defendant 

notice  to  take  back  the  goods  he  had  a  right  to  sell  them ;  and 

now  has  a  right  to  pay,  not  the  price  at  which  he  took  them,  but 

that  which  they  fetched  at  his  own  sale  of  them.     Still  less  can 

this  be  allowed,  if  the  father  shall  appear  to  have,  before  that 

time,  become  a  party  to  the  proceeding. 

[Upon  this  part  of  the  case  his  Lordship  came  to  the  conclusion 
that  the  plaintiff  had  elected  by  his  conduct  to  affirm  the  sale 
when  he  was  not  under  any  pressure,  and  that  Lord  Lorton 
was  a  party  to  that  proceeding,  and  he  accordingly  dismissed       [  486  ] 
the  bill.] 

[On  appeal  to  the  House  of  Lords  (see  antey  p.  24),  Lord  1835. 

Ltndhurst,  L.  C,  said  that  he  saw  no  ground  whatever  to  Mayr^,27. 

dissent  from  the  judgment  of  Lord  Brougham,  and  the  appeal  t^tb. 

was  accordingly  dismissed. — 0.  A.  S.]  [  3  ci.  &  Fin. 
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Rolls  dmrt. 

Leach,  M.R. 

[490] 


MEAGHER  v.  YOUNG. 

(2  Myl.  &  Keen,  490—492.) 

If  under  a  marriage  contract,  a  fund  has  been  settled  upon  trust  for 
the  children  of  the  marriage,  at  twenty- one,  with  a  proviso,  that  till 
their  shares  become  payable,  the  interest  shall  be  applied  towards  their 
maintenance ;  the  father  is  entitled  to  receive  the  interest  for  that 
purpose,  without  reference  to  his  own  ability  to  maintain  them. 

Under  the  settlement  made  upon  the  marriage  of  Edward 
Augustus  Meacher  and  Sarah  Eackstraw,  a  sum  of  stock  which 
was  the  property  of  the  intended  wife  was  transferred  to  trustees 
upon  trust  for  the  separate  use  of  the  wife  for  life,  with  remainder, 
after  the  death  of  the  wife,  to  and  among  the  children  of  the 
marriage  equally,  to  be  a  vested  interest  in  the  case  of  sons 
at  twenty-one,  and  in  the  case  of  daughters  at  twenty-one,  or 
marriage ;  ''  and  in  the  meantime,  and  until  such  shares  should 
become  payable,  upon  trust  to  pay  and  apply  the  clear  yearly 
interest,  dividends,  and  income  to  arise  therefrom  for  and 
towards  the  maintenance  and  education  of  such  child  or  children 
respectively,  in  proportion  to  their  respective  shares ; "  with 
remainder  over  to  the  husband  for  life,  &c. 

There  was  issue  of  the  marriage  one  child  only,  the  infant 
plaintiff,  in  whose  name,  on  the  death  of  his  mother,  the  present 
bill  was  filed  by  his  next  friend,  to  have  the  trusts  of  the  settle- 
ment carried  into  effect. 


[491] 


Mr.  Bickersteth  y  who  appeared  for  the  plaintiff,  submitted,, 
that,  with  respect  to  the  allowance  for  the  infant's  maintenance, 
there  ought  to  be  a  reference  to  the  Master  to  inquire  whether 
the  defendant,  the  father  of  the  infant,  was  of  ability  to  maintain 
his  child. 

Mr.  Pemberton  and  Mr.  Phillimore,  for  the  father,  [cited 
Mundy  v.  Earl  Howe  (i).] 

Mr.  Wood,  for  the  trustee. 

The  Master  of  the  Bolls  said  that  this  must  be  considered  as  & 
fund  provided  by  the  father,  inasmuch  as,  but  for  the  settlement^ 

(1)  4  Br.  C.  C.  224. 
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he  would  have  taken  it  by  virtue  of  his  marital  right.  The  Mkachkb 
settlement,  however,  altogether  deprived  him  of  any  personal  youno. 
benefit  (and  so  it  was  intended)  so  long  as  there  was  living  issue 
of  the  marriage;  but  the  proviso,  that  the  issue  should  have 
maintenance  out  of  the  trust-fund  equally  formed  an  integral 
I)art  of  the  contract,  and  was  one  of  the  considerations  which 
had  moved  the  husband  to  join  as  a  party  in  the  settlement. 
He  therefore  had  a  right  to  have  it  strictly  enforced  in  his  own 
favour,  without  reference  to  the  question  of  his  ability. 


ACTON  V.  WOODGATE  (1).  i833. 

(2  Myl.  &  Keen,  492—495 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  83.)  ^^'r^io. 

If  property  be  conveyed  by  a  debtor  in  trust  for  the  benefit  of  creditors,  ^^^*  Court, 

who  are  neither  parties  nor  privy  to  the  deed,  the  deed  merely  operates  Leach,  M.K. 
as  a  power  to  the  trustees  to  apply  the  property  in  payment  of  debts,  and         L  *^2  ] 
such  power  is  revocable  by  the  debtor. 

Major  Henry  Woodoate  being  embarrassed  in  his  circum- 
stances, and  indebted  to  a  large  amount  to  the  defendants, 
WilUam  Woodgate  and  James  Currie,  and  to  many  other  persons, 
did,  by  indentures  of  lease  and  release,  dated  the  28th  and  29th 
of  October,  1831,  convey  certain  real  estates  to  the  said  William 
Woodgate  and  James  Currie,  their  heirs  and  assigns,  upon  trust 
to  sell  the  same,  and  out  of  the  produce  to  pay  the  debts  due  to 
them,  and  all  other  debts  then  due  from  Major  Woodgate. 

At  the  time  of  the  execution  of  this  conveyance.  Major  Wood- 
gate  was  indebted  to  several  persons  on  post  obit  bonds,  and  also 
on  annuity  deeds;  and  a  doubt  afterwards  arising  whether  the 
description  in  the  trust-deed  of  debts  then  due  from  him  might 
not  extend,  contrary  to  his  intention,  to  the  jwst  obit  bonds,  and 
to  future  arrears  of  the  annuities,  he,  by  other  indentures  of 
lease  and  release,  dated  the  29th  and  80th  days  of  August,  1833, 
made  between  himself  of  the  first  part,  the  former  trustees  of 
the  second  part,  and  certain  creditors  therein  named  of  the  third 
part,  after  reciting  the  former  deed,  and  the  doubts  that  had 
arisen  with  respect  to  the  post  obit  bonds,  and  the  arrears  of 

(1)  James  v.  Jamea  (1878)  8  Ch.  D.  744. 
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Acton  annuities,  directed  tbat  the  trustees  should  apply  the  produce  of 
WooDOATE.  ^he  trust  estates  in  payment  of  their  own  debts,  and  of  all  other 
[  •493  ]  *debts  due  from  him,  Henry  Woodgate,  at  the  time  of  the  execu- 
tion of  the  first  conveyance,  with  the  exception  of  the  post  obit 
bonds  and  subsequent  arrears  of  annuities. 

The  present  bill  was  filed  by  a  general  creditor  against  the 
trustees  and  Henry  Woodgate,  to  have  carried  into  execution 
the  trusts  of  the  second  conveyance,  or  of  the  first  conveyance, 
if  the  Court  should  be  of  opinion  that  the  trusts  of  the  first 
conveyance  could  not  be  varied  by  the  grantor.  The  defendants, 
the  trustees  in  the  two  conveyances,  by  their  answer  stated  that 
Major  Woodgate  was  then,  and  at  the  time  of  executing  the  first 
conveyance,  indebted  to  certain  persons,  whom  they  named, 
on  post  obit  bonds,  and  to  certain  other  persons,  whom  they  also 
named,  on  annuity  deeds ;  and  submitted  to  the  Court  whether 
such  several  persons  ought  or  ought  not  to  be  made  parties 
to  the  suit,  in  order  to  assert  their  claims  under  the  first 
conveyance. 

The  first  conveyance  was  not  communicated  to  any  creditor 
except  the  trustees;  nor  was  any  other  creditor  party  or  privy 
to  it.  The  second  conveyance  was  executed  by  several  creditors, 
who  were  not  privy  to  the  first. 

Mr.  Pemberton  and  Mr.  Sidebottovi,  for  the  plaintiff : 

[The  creditors  excluded  by  the  provisions  of  the  second 
conveyance  are  not  necessary  parties  to  the  suit:  Walivyn  v. 
Coutts  (l),  Garrard  v.  Loi'd  Lauderdale  (2).] 

[  496  ]  Mr.  Tinney  and  Mr.  Wigram,  for  the  defendants,  said  the 

trustees  had  considered  it  incumbent  upon  them  to  submit  the 
question  to  the  Court ;  but  they  were  equally  interested  with  the 
plaintiff  in  contending  that  the  post  obit  bond  and  annuity 
creditors  ought  not  to  be  made  parties  to  the  suit. 

The  Master  of  the  Bolls  : 

It  is  established  by  the  authorities  which  have  been  referred 
to,  that,  if  a  debtor  conveys  property  in  trust  for  the  benefit 

(1)  30  E.  E.  117  (3  Sim.  14).  (2)  30  E.  E.  105  (3  Sim.  1). 
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of  his  creditors  to  whom  the  conveyance  is  not  communicated, 
and  the  creditors  are  not,  in  any  manner,  privy  to  the  convey- 
ance, the  deed  merely  operates  as  a  power  to  the  trustees,  which 
is  revocable  by  the  debtor,  and  has  the  same  effect  as  if  the 
debtor  had  delivered  money  to  an  agent  to  pay  his  creditors, 
and,  before  any  payment  made  by  the  agent,  or  communication 
by  him  to  the  creditors,  had  recalled  the  money  so  delivered. 

In  the  case  of  Garrard  v.  Lord  Laiiderdalej  it  seems  to  have 
been  considered  that  a  communication  by  the  trustees  to  creditors 
of  the  fact  of  such  a  trust  would  not  defeat  the  power  of  revoca- 
tion by  the  debtors  (i).  It  appears  to  me,  however,  that  this 
doctrine  is  questionable,  because  the  creditors,  being  aware  of 
such  a  trust,  might  be  thereby  induced  to  a  forbearance  in 
respect  of  their  claims,  which  they  would  not  otherwise  have 
exercised.  In  the  present  case,  no  such  communication  was 
made ;  and  the  creditors  by  post  obit  bond,  and  the  annuitants 
who  were  named  in  the  answer  of  the  trustees,  are  not,  therefore, 
necessary  parties  to  the  suit. 


AOTON 

«. 

WOODOATB. 


The  trusts  of  the  second  conveyance  were  decreed  to  be  carried 
into  execution. 


(1)  This  statement  is  scarcely  con- 
sistent with  the  report  of  Garrard  v. 
Lord  Lauderdale,  before  the  Vice- 
Chancellory  in  3  Simons,  p.  1  (30R.  R. 
105),  for  the  Vice-Chaxoellob  in- 
timates (30  B.  R  112;  3  Sim.  13) 
that  supposing  the  communication 
to  have  conferred  upon  the  plaintiff 
the  right  to  enforce  the  deed,  yet 
his  subsequent  conduct  (heing  incon- 
sistent with  the  terms  of  the  deed) 
would  have  destroyed  his  right.  The 
Lord  Chancellor  also  on  the  appeal, 
reported  in  2  Buss.  &  My.  451  (30 
R.  H.  112),  points  out  that  the  ques- 
tion might  be  liable  to  a  yery  different 


consideration  if  the  plaintiff  had  not 
done  any  act  inconsistent  with  the 
provisions  of  the  deed.  It  does  not 
clearly  appear  from  either  of  the 
reports  of  Oarrard  v.  Lord  Lauder- 
dale that  the  plaintiff  had  in  fact 
done  anything  which  could  be  fairly 
described  as  inconsistent  with  the 
provisions  of  the  deed,  and  failing 
proof  on  that  point  it  is  reasonably 
clear  that  the  authorised  communi- 
cation by  the  trustees  and  a  creditor 
of  the  fact  of  such  a  trust  would  now 
confer  upon  such  creditor  the  status 
and  rights  of  a  cestui  que  trust. — 
0.  A.  S. 
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1834.  PETRE  V.  ESPINASSE  (1). 

May  6.  ^    ^ 
(2  Myl.  &  Keen,  496—502.) 

I        -u^*  "^  settlor  cannot  revoke  a  voluntary  settlement  of  personal  estate  oon- 

'     '   *  taining  provisions  partly  for  the  benefit  of  his  creditors  and  pailily  for 

l^         J  the  benefit  of  his  future  children ;  nor  can  he  relieve  himself  from  a 

provision  in  the  settlement,  under  which  the  income  of  the  settled 
property  is  to  be  paid  to  him  at  the  discretion  of  a  third  person  (2). 

The  plaintiff,  Philip  William  Petre,  having  lived  improvidently 
and  contracted  debts,  retired  from  England  to  Boulogne,  where 
he  also  contracted  debts ;  and,  for  some  time  previously  to  the 
year  1829,  he  had  been  confined  in  the  prison  of  that  town,  and 
supported  by  monthly  allowances  remitted  to  him  by  his  brother, 
George  Petre.  In  March,  1829,  George  Petre  died  intestate; 
and  the  plaintiff,  as  one  of  his  next  of  kin,  became  entitled  to 
one  seventh  part  of  his  brother's  personal  estate. 

By  an  indenture,  dated  the  4th  of  May,  1829,  and  made 
between  the  plaintiff,  Philip  William  Petre,  of  the  one  part,  and 
the  defendant,  Eobert  Espinasse,  who  was  the  plaintiff's  brother- 
in-law,  of  the  other  part,  reciting  that  the  plaintiff,  having 
expended  the  whole  of  his  patrimony,  had,  for  a  considerable 
time,  been  living  chiefly  on  the  bounty  of  his  eldest  brother, 
George  Petre,  who  had  died  a  bachelor,  leaving  Henry  Petre, 
his  eldest  brother  and  heir-at-law,  and  that  the  plaintiff  was 
indebted  to  various  persons,  chiefly  resident  in  France,  and  that 
he  was  then  imprisoned  at  Boulogne  for  debt ;  and  also  reciting 
that  it  was  uncertain  whether  George  Petre  had  left  a  will, 
or  died  intestate,  but  it  was  thought  probable,  if  a  will  should 
be  found,  that  some  legacy  or  bequest  would  be  therein  contained 
for  the  benefit  of  the  plaintiff;  and  if  it  should  prove,  as  it  was 
then  imagined,  that  George  Petre  died  intestate,  then  the  plaintiff 
would  be  entitled  to  a  distributive  share  of  his  brother's  personal 
estate;  and  further  reciting,  that,  with  a  view  to  make  some 
[  *\^i  ]  provision  for  the  *liquidation  of  such  of  the  plaintiff's  debts 
as  were  thereinafter  mentioned,  and  to  establish  a  fund  for  the 
future  benefit  of  the  plaintiff  and  his  children,  in  case  he  should 

(1)  Godfrey  v.  Poole  (1888)  13  sion,  see  7w  re  CoZ<'ma?i(  1888)  39  Ch.D. 
App.  Ca.  497,  57  L.  J.  P.  C.  78,  58  443,  58  L.  J.  Gh.  226,  60  L.  T.  127, 
L.  T.  685  (J.  C).  C.A.;/nret7oAn«<OH,'94,  3Ch.204,63 

(2)  As  to  the  effect  of  such  a  provi-  L.  J.  Cb.  753,  71  L.  T.  392.— O.  A.  S. 
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marry  and  have  any,   the  plaintiff   had   determined  to  vest        Petbb 

abfiolutely  in  the  defendant  all  such  part  of  his  late  brother's    bspinasss. 

estate  as  he  might  be  entitled  to,  it  was  witnessed   that  the 

plaintiff  did  assign  to  the  defendant,  Bobert  Espinasse,  his 

execators,  administrators,  and  assigns,  all   his  interest  in  the 

property  of  his  late  brother,  George  Petre,  upon  trust,  if  the 

defendant,   his    executors,   administrators,   or    assigns    should, 

in  his  or  their  discretion,  think  fit,  but  not  otherwise,  upon  the 

request  in  writing  of  the  plaintiff,  and  with  the  consent  of  Henry 

Petre,  the  eldest  brother  of  the  plaintiff,  to  pay  in  full  or  in  part 

all  or  any  debt  or  debts  then  due  and  owing  from  the  plaintiff, 

and  to  lay  out  and  invest  in  the  name  or  names  of  the  defendant, 

his  executors,  &c.  in  Government  or  real  securities,  so  much 

of   the  gross  monies  as   should   remain  after  answering  the 

purposes  aforesaid,  upon  trust  that  the  defendant,  his  executors, 

&c.y  should,  during  the  life  of  the  plaintiff,  pay  or  apply  for  the 

benefit  of  the  plaintiff  the  interest  of  the  trust  funds  or  securities, 

or  so  much  thereof  as  Henry  Petre  should  consent  to  being 

so  paid  or  applied,  and  so  that  the  plaintiff  should  not  in  any 

manner  assign,  charge,  or  incumber  such  interest  before  the 

same  should  actually  become  due ;  and  upon  further  trust,  that, 

if  the  defendant,  his  executors,  &c.,  should,  with  the  consent 

of  Henry  Petre,  but  not  otherwise,  think  fit,  then  to  pay  or 

apply  any  part  of  the  capital  of  the  said  trust  funds  to  or  for 

the  benefit  of  the  plaintiff,  at  any  time  or  times  during  his  life, 

and  from  and  after  the  decease  of  the  plaintiff,  it  was  thereby 

agreed   and  declared,  that  the  defendant,  his  executors,  &c., 

should  stand  and  be  possessed  of  the  said  trust  funds,  or  so 

much  thereof  as  should  not  be  applied  or  "^disposed  of  under  the       [  *498  ] 

trusts  thereinbefore  declared,  upon  trust  for  all  and  every  the 

children  or  child  of  the  plaintiff  in  manner  therein  mentioned ; 

and,  in  default  of  children,  then  for  the  plaintiff,  his  executors, 

administrators,  or  assigns;   and  the  deed  gave  to  the  plaintiff 

a  power   of    revocation   with    the  consent  in  writing  of    the 

defendant,  his  executors,  &c.,  and   also  with   the  consent  of 

Henry  Petre,  and,  in  case  Henry  Petre  should  not  be  living, 

with  the  consent  of  other  persons  therein  named. 

The  defendant,  who  was  a  special  pleader,  having  procured 
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Pbtbb  this  deed  to  be  prepared  by  a  conveyancer,  and  engrossed,  at 
BBPINA88B.  ^^6  instance  of  the  plaintiff's  relations,  went  over  with  it  to 
Boulogne,  where  it  was  executed  by  the  plaintiff  (i),  after  it  had 
been  read  over,  and  its  contents  explained  to  him.  The  debts 
owing  from  the  plaintiff  to  creditors  in  France  were  discharged 
or  compromised  by  the  defendant  within  four  months  from  the 
execution  of  the  deed,  and  the  plaintiff  was  thereupon  liberated 
from  prison. 

The  bill  was  filed  by  the  plaintiff  in  August,  1888 ;  it  alleged 
that  the  plaintiff  had  been  induced  to  execute  the  deed  when 
he  was  in  prison,  and  without  professional  assistance;  and  it 
prayed  that  the  deed  might  be  delivered  up  to  him  that  he 
might  put  an  end  to  the  trusts  thereof,  and  that  he  might  be 
declared  absolutely  entitled  to  the  benefit  of  the  trust  funds. 

Subsequently  to  the  filing  of  the  bill,  the  plaintiff  intermarried, 
at  Bruges,  with  Maria  Theresa  Aunoot;  and  a  child  of  the 
marriage  was  afterwards  born,  who  was  made  a  defendant 
by  a  supplemental  bill.  The  supplemental  bill  charged  that, 
before  the  birth  of  the  child,  the  plaintiff  had  well  and  effectually 

[  •499  ]  revoked  the  trusts  *of  the  indenture  of  May,  1829,  by  a  letter 
written  and  sent  to  the  defendant  by  the  plaintiff's  solicitor, 
requiring  the  defendant  to  transfer  the  trust  funds  into  the 
name  of  the  plaintiff. 

Mr.  Pemherton  and  Mr.  O.  Anderdon,  for  the  plaintiff: 

The  circumstances  under  which  this  deed  was  executed  are 
sufficient  to  invalidate  it,  even  without  reference  to  the  nature 
of  the  instrument.  The  plaintiff  was  in  prison ;  he  was  destitute 
of  professional  assistance;  and  he  was  induced  to  execute  it 
upon  a  representation,  which  is  imported  into  one  of  the  recitals, 
and  which  is  admitted  to  have  been  erroneous,  namely,  that  it 
was  a  matter  of  uncertainty  whether  he  was  or  was  not  absolutely 
entitled  to  a  distributive  share  of  his  deceased  brother's  personal 
estate.  *  *  It  is  a  deed  of  which  the  primary  and  only  sub- 
stantial object  is  to  effect  an  arrangement  for  the  payment  of  the 
[  •500  ]       plaintiff's  debts  :     *     *     Walwyn  *v.  Coutts  (2),  Oarrard  v.  Lord 

(1)  **  Defendant"  in  the  original  (2)  30  R.  R.  117  (3  Mer.  707  and 

report.   The  correction  seems  certain.      3  Sim.  14). 
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Lauderdale  {1) ,  Acton  v.   Woodgate{2).     The   only   question   is,        Petbb 
whether  the  trust  for  the  children  would  give  an  entirely  new    espinabse. 
character  to  an  instrument   which,  as  to  its  primary  purpose, 
is  undoubtedly  revocable,     ♦     *     * 

If  the  deed  be  not  in  its  nature  revocable,  the  restraint  which 
it  imposes  upon  the  plaintiff's  enjoyment  of  the  interest  of 
the  trust  property  is  *  *  clearly  inoperative:  Graves  v. 
Dolphin  (3),  Green  v.  Spicer  (4),  Piercy  v.  Roberts  (5). 

Mr.   Bickersteth  and    Mr.  WHbraharn,   for  the   defendant 
Espinasse : 

The  defendant  consented  to  become  the  trustee  under  this 
deed  at  the  earnest  solicitation  of  the  nearest  relations  of  the 
plaintiff;  and  the  plaintiff's  brother,  *Henry  Petre,  was,  by  [  •50i  ] 
the  provisions  of  the  deed,  made  a  necessary  consenting  party, 
at  the  express  desire  of  the  defendant,  in  order  that  the  control 
to  which  the  plaintiff  should  be  subjected  in  regard  to  the 
enjoyment  and  disposal  of  the  trust-fund  might  not  be  exclusively 
exercised  by  the  defendant.     *     *     * 

There  is  not  the  least  colour  for  the  allegation  in  the  bill,  that 
an  advantage  was  taken  of  the  situation  of  the  plaintiff.  *  * 
The  satisfaction  of  the  plaintiff's  creditors  was  only  one  of  the 
objects  of  the  deed,  and  there  is  an  express  trust  declared  for 
the  benefit  of  the  children  who  might  afterwards  be  *born  [  •502  ] 
to  the  plaintiff:  *  *  Ellison  v.  Ellison  (6),  Pulvertoft  v. 
Pulrertqft{7). 

Mr.  Flather,  for  the  infant. 

The  Master  of  the  Bolls: 

How  far  this  trust  deed  might  be  considered  as  void  against 
persons  claiming  under  the  plaintiff  for  valuable  consideration, 
is  not  now  the  subject  of  inquiry.  It  is  plain  that  a  person 
cannot  himself  recall  a  voluntary  deed  which  he  has  executed 

(1)  30  B.  B.  105  (3  Sim.  1).  (4)  32  R.  R.  232  (1  Buss.  &M7. 395). 

(2)  See   preceding    case,    p.  251,  (5)  36  B.  B.  239  (1  My.  &  K.  4). 
supra.  (6)  6  B.  B.  19  (6  Ves.  656). 

(3)  27  B.  B.  166  (1  Sim.  66).  (7)  11  B.  B.  151  (18  Ves.  84). 
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Pbtbs 

Sbpinabss. 


for  the  benefit  of  his  children;  and  I  know  no  reason  why, 
for  the  benefit  of  those  children,  he  may  not  submit  to  the 
discretion  of  a  third  person  the  extent  of  the  enjoyment  of  the 
income  of  his  property  (i).     The  bill,  therefore,  must  be 

Dismissed f  and  with  costs. 


1836. 

Feb.  21. 
March  4. 


JlolU  Court 
Pbpts,  M.R. 

[  503  ] 


BILL  V.  CURETON  (2). 

(2  Myl.  &  Keen,  503—512 ;  S.  C.  4  L.  J.  (N.  S.)  Ch.  98.) 

A  single  woman,  not  immediately  contemplating  marriage,  transfers 
a  sum  of  stock,  to  which  she  was  absolutely  entitled,  to  trustees,  upon 
trust  to  pay  the  dividends  to  her  until  she  should  marry  ;  and  after  her 
marriage,  upon  trust  to  pay  the  dividends  to  her  separate  use  for  her 
life ;  and  after  her  decease  to  pay  the  same  to  her  husband  for  his  life, 
or  until  his  bankruptcy,  and  after  his  decease  or  bankruptcy,  in  trust  for 
the  children  of  the  settlor ;  and  if  no  child,  for  such  person  or  x>ersons  as 
she  should  by  deed  or  will  appoint ;  and  in  default  of  appointment,  upon 
trust  for  her  next  of  kin.    The  settlement  is  irrevocable. 

In  a  bill  filed  by  the  settlor  for  the  purpose  of  setting  aside  the  settle- 
ment, the  mortgagee  of  her  interest  under  the  settlement  joined  as  a 
co-plaintiff.    He  can  obtain  no  relief  in  such  a  suit. 

The  plaintiff,  Mary  Bill,  being  possessed  of  a  sum  of  l,666i. 
18«.  4rf.  8  per  cent.  Consols,  was  prevailed  upon  to  transfer 
the  same  into  the  names  of  the  defendants  Edward  Cureton, 
Henry  Peile,  and  Eobert  Barker ;  and  she  executed  an  indenture, 
dated  the  14th  of  August,  1827,  and  made  between  herself  of  the 
one  part,  and  the  defendants  Cureton,  Peile,  and  Barker  of  the 
other  part,  whereby  it  was  declared  and  agreed  that  the  defen- 
dants should  stand  and  be  possessed  of  the  sum  of  1,666{.  188. 4d. 
8  per  cent.  Consolidated  Bank  Annuities,  then  standing  in  their 
names,  and  the  dividends  and  income  thereof,  upon  trust  to  pay 
the  dividends  and  annual  proceeds  thereof  unto  Mary  Bill,  or 
otherwise  fully  authorise  her  to  receive  tlie  same  until  she  should 
be  married ;  and  after  she  should  be  married,  in  trust  to  pay  the 
dividends  and  annual  produce  of  the  said  Bank  Annuities  into 
the  proper  hands  of  Mary  Bill,  or  into  the  hands  of  such  person 
or  persons  as  she  should,  by  any  note  or  writing  under  her  hand, 

(1)  It  may  be  observed,  however,  lifetime  of  their  father. — 0.  A.  S. 

that  children  were  Dot  entitled  to  the  (2)  Ereritt  v.  Et^ritt  (1870)  L.  R. 

enjoymoDt  of  any  benefit  from  the  10  Eq.  405,  39  L.  J.  Ch.  777, 23  L.  T. 

income  of  the  property  during  the  136. 
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from  time  to  time  (but  not  by  way  of  anticipation)  appoint  to         Bill 
receive  the  same  during  her  life,  to  the  intent  that  the  same     cusrtok. 
might  be  for  her  sole  and  separate  use,  and  might  not  be  subject 
to  the  control,  disposition,   or  engagements  of  any  person  or 
persons  with  whom  she  might  intermarry ;  and  from  and  after 
the  decease  of  Mary  Bill,  in  case  she  should   intermarry  and 
leave  a  husband  surviving  her,  *in  trust  to  pay  to,  or  otherwise       [  *^^^  ] 
fully  authorise  and  empower,  such  husband  and  his  assignees  to 
receive  the  dividends  and  annual  proceeds  of  the  said  sum  of 
1,666/.  ISs.  'id.  Bank  Annuities  for  and  during  the  term  of  his 
natural  life,  or  until  he  should  become  a  bankrupt ;  and  from 
and  after  the  decease  of  such  husband,  or  from  and  after  the 
time  when  he  should  become  a  bankrupt,  in  trust  for  all  and 
every  the  child  and  children  of  the  body  of  Mayy  Bill  either  by 
such  husband  or  any  future  husband  or  husbands,  equally  to  be 
divided  between  and  amongst  them,  share  and  share  alike,  as 
tenants  in  common ;  and  if  there  should  be  but  one  such  child, 
then  for  such  only  child,  and  to  be  transferred  and  assigned  to 
such  child  or  children  at  the  age  of  twenty-one  if  a  son  or  sons, 
or  upon  marriage  if  a  daughter  or  daughters,  in  manner  therein 
mentioned  ;  and  upon  further  trust  that  the  defendants,  and  the 
survivors.  Sec.  should,  in  the  mean  time,  after  the  decease  of  the 
survivor  of  the  plaintiff  Mary  Bill,  and  any  husband  with  whom 
she  might  thereafter  intermarry,  pay  and  apply  all  or  a  com- 
petent part  of  the  dividends  and  annual  proceeds  of  the  said  sum 
of  1,666Z.  138.  4d.  Bank  Annuities  for  and  towards  the  main- 
tenance and  education  of  the  children  or  child  of  the  marriage 
or  marriages  of  Mary  Bill  with  any  husband  or  husbands  ;  and 
in  case  there  should  be  no  child  of  the  body  of  the  plaintiff 
Mary  Bill  by  any  husband  with  whom  she  should  thereafter 
intermarry,  then  upon  trust  for  such  person  or  persons,  and  in 
such  shares  and  proportions  as  Mary  Bill  should,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  to  be  sealed  and 
dehvered  by  her  in  the  presence  of  two  or  more  credible  witnesees, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  in 
the  nature  of  her  last  will  and  testament,  to  be  signed  by  her 
in  the  presence  of  the  like  number  of  witnesses,  direct,  limit  or 
appoint,  give  or  *bequeath  the  same ;  and  in  default  of  such       [  '505  ] 

17—2 
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Bill  appointment,  in  trust  for  such  person  or  persona  who  should 
OuBBTON.  be  the  next  of  kin  of  Mary  Bill  according  to  the  Statute  of 
Distributions. 

The  plaintiff,  having  become  embarrassed  in  her  circumstances, 
in  consequence  of  having  placed  the  stock  out  of  her  control, 
obtained  from  time  to  time  advances  of  money  from  the  defen- 
dant Cureton,  amounting  in  the  whole  to  1752.,  to  secure  the 
payment  of  which  she,  by  an  indenture  dated  the  8th  of  February, 
1882,  assigned,  by  way  of  mortgage,  to  Cureton,  his  executors, 
administrators,  and  assigns,  all  the  interest  and  dividends  thence- 
forth to  accrue  due  in  respect  of  the  sum  of  1,6662.  188.  Ad,  8  per 
cent.  Consols,  and  all  her  estate  and  interest  in  the  same. 

Cureton  afterwards  advanced  to  the  plaintiff  some  further  sums, 
and,  for  the  purpose  of  reimbursing  himself,  he  retained  the  whole 
of  the  dividends  upon  the  stock  until  the  plaintiff's  debt  was 
reduced  to  152Z.  Il8.  In  June,  1833,  Alborough  Henniker  paid 
off  the  debt  due  to  Cureton,  and  advanced  to  the  plaintiff  a  further 
sum  of  127/.  98.,  taking  an  assignment,  by  way  of  mortgage,  from 
Cureton  and  the  plaintiff  of  all  their  right  and  interest  in  the 
dividends  of  the  stock,  to  secure  the  repayment  of  the  2802* 
advanced  by  him,  with  interest  at  5  per  cent. 

The  bill  was  filed  by  Mary  Bill  and  Alborough  Henniker 
against  the  trustees  of  the  deed  of  August,  1827 ;  it  alleged 
that  the  plaintiff,  Mary  Bill,  executed  that  deed  solely  with  the 
view  of  protecting  herself  against  the  importunities  of  relations^ 
who  were  constantly  soliciting  her  to  make  advances  of  money 
to  them,  and  that  she  did  not  intend  to  preclude  herself  from 
[  ♦606  ]  calling  for  a  re-transfer  of  the  stock  to  herself,  or  *as  she  should 
appoint ;  and  it  further  stated,  that  neither  at  the  time  of  the 
execution  of  the  trust  deed,  nor  at  any  subsequent  time,  was 
there  any  marriage  in  contemplation  between  her  and  any  other 
person.  The  bill  prayed  that  the  settlement  might  be  declared 
voluntary  and  revocable,  and  that  it  might  be  delivered  up  to 
the  f)laintiff,  Mary  Bill,  to  be  cancelled ;  and  that  the  defendants 
might  be  decreed  to  transfer  the  stock  into  the  joint  names 
of  the  plaintiffs,  and  that  the  amount  of  the  principal  and 
interest  due  to  the  plaintiff  Henniker  might  be  raised  and  paid 
to  him. 
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Mr.  Pemberton  and  Mr,  Blunt,  for  the  plaintiffs : 

[Their  argument  proceeded  upon  the  erroneous  supposition 
that  the  principle  of  Wcdwyn  v.  Coutts  (i)  and  Garrard  v.  Lord 
Lauderdale  (2)  was  applicable  to  all  voluntary  trusts  for  persons 
who  were  not  in  existence,] 

Mr.  Barber,  Mr.  W.  C.  L.  Keene,  and  Mr.  Wood,  contrd 
'relied  on  Ellison  v.  Ellison  (3),  and  Pidvertoft  v.  Pidvertoft  (4).] 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls  (5)  : 

The  bill  in  this  case  is  filed  by  the  party  who  made  a  voluntary 
settlement  of  stock  in  1827,  the  trusts  of  which  I  shall  presently 
state,  and  by  a  person  who  claims  through  one  of  the  defendants 
to  whom  the  settlor,  after  the  execution  of  the  settlement,  made 
an  assignment  of  the  fund  for  a  valuable  consideration ;  and  the 
object  of  the  bill  is,  to  obtain  the  trust-fund  from  the  trustees, 
or,  in  other  words,  to  destroy  the  voluntary  settlement.  By  the 
settlement  of  1827,  the  stock  was  transferred  to  trustees,  and 
the  trusts  of  it  were  declared  to  be  for  the  settlor  till  she  should 
marry ;  and  upon  her  marriage,  for  her  separate  use  for  Ufe ; 
and  after  her  death,  for  her  children,  to  be  equally  divided 
among  them;  and  in  default  of  children,  for  her  next  of  kin. 
The  object  was,  probably,  to  protect  her  against  wasteful  expendi- 
ture of  this  fund,  as  it  does  not  appear  that  *any  marriage  was 
in  contemplation,  and  none  has  taken  place. 

The  settlor,  having  exceeded  the  income  so  secured  to  her, 
incurred  debts  which  led  to  the  assignment  of  the  fund  under 
which  the  other  plaintiff  claims ;  and  the  question  is,  whether 
any  relief  can  be  given  in  this  suit. 

That  a  voluntary  settlement,  where  the  trust  is  actually 
created,  is  binding  upon  the  settlor,  has  been  so  long,  and  is 
80  fully  established,  that  no  attempt  to  raise  the  question 
would   probably  have  been  now  made,  were  it  not  that  the 


(1)  30R.  E.  117  (3  Sim.  14). 

(2)  30  R.  B.  105  (3  Sim.  1). 

(3)  6  £.  R.  19  (6  Yes.  656). 


(4)  IIR.  R.  151  (ISVes.  84). 

(5)  Sir  0.  Pepys. 


Bill 

V, 
CUBBTOH, 


[608  ] 


[  •■>09  ] 
Marok  4. 


[  'SIO  ] 
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Bill         modem   cases   of  Waluyyn  v.  Coutts{i),   and  Garrard  v.  Lord 
CuuTON.     Lauderdale  {2)  have  been  supposed  to  be  inconsistent  with  that 
doctrine. 

The  doctrine  itself  has  never  been  disputed,  and  has  been 
the  subject  of  repeated  decisions,  from  the  cases  of  Villera  v» 
Beaumont  (3),  in  the  year  1682,  and  of  Brookbank  v.  Brookhank  (4)^ 
in  1691,  down  to  the  modern  cases  of  Ellison  v.  Ellison  (5)  and 
Pulvertoft  V.  Pulvertoft  (6) .  It  must,  indeed,  have  been  coeval 
with  the  statute  of  the  27  Eliz.,  inasmuch  as  the  second  section 
of  that  Act  declares  that  voluntary  conveyances  shall  be  void 
only  as  against  purchasers  for  valuable  consideration ;  assuming, 
therefore,  that,  as  against  the  authors  of  such  settlements,  they 
were  good.  If,  therefore,  the  cases  of  Waluyn  v.  CoutU  and 
Garrard  v.  Lord  Lavderdale  were  inconsistent  with  this  doctrine^ 
there  would  be  no  doubt  on  which  side  the  weight  of  authority 
[  •sii  ]  would  be  to  be  found.  But,  in  fact,  those  decisions  were  *not 
intended  to  interfere  with  the  general  doctrine,  and  the  grounds 
upon  which  they  were  founded  are  perfectly  consistent  with  all 
the  preceding  cases.  It  cannot  be  supposed  that  Lord  Eldon, 
who  decided  Ellison  v.  Ellison  and  Pvlvertoft  v.  Pulvertoft^  And 
several  similar  cases,  intended  to  overturn  the  doctrine  upon 
which  they  proceeded,  by  his  decision  in  Waluyn  v.  Coutts ; 
and  the  Vicb-Chancellor,  in  Garrard  v.  Lord  Lauderdale, 
expressly  draws  the  distinction,  and  leaves  that  doctrine  un- 
touched. These  two  cases,  indeed,  so  far  from  deciding  that 
a  cestui  que  trust  becoming  entitled  under  a  voluntary  settlement 
had  not  a  good  title  against  the  settlor,  proceeded  upon  this, 
that  the  character  of  trustee  and  cestui  que  trust  never  existed 
between  the  creditor  and  the  trustees  of  the  trust  deeds,  but  that 
the  settlor  himself  was  the  only  cestui  que  trust,  and,  therefore, 
that  he  was  entitled  to  direct  the  application  of  his  own  trust 
fund.  Whether  such  views  of  the  relative  situation  of  the 
creditor  and  the  trustees  w^ere  correct  or  not,  is  immaterial  for 
the  present  purpose.  The  grounds,  upon  which  the  Judges  who 
decided  those  cases  professed  to  proceed,  are  sufficient  to  prevent 

(1)  nil.  R  173  (3  Mer.  707).  (4)  1  Eq.  Ca.  Abr.  168. 

(2)  30  E.  R.  105  (3  Sim.  1).  (5)  6  R.  R.  19  (6  Ves.  656). 

(3)  1  Vem.  100.  (6)  11  R.  R.  151  (18  Ves.  84). 
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their  decisions  from  being  considered  as  authorities  against  the 
former  well-established  doctrine. 

I  do  not  wish  to  have  it  supposed  that  I  entertain  any  doubt 
of  the  propriety  of  those  decisions.  That  the  distinction  between 
them  and  the  prior  cases  is  somewhat  refined,  is  true;  but  it 
is  obvious  that  the  distinction  has  good  sense  for  its  foundation, 
and  that  the  rule,  as  established  by  them,  is  adopted  to  promote 
the  views  and  intentions  of  the  parties.  A  man  who,  without 
any  communication  with  his  creditors,  puts  property  into  the 
hands  of  trustees  for  the  purpose  of  paying  his  debts,  proposes 
only  a  benefit  to  himself  by  the  payment  of  his  debts — ^his  object 
is  not  to  benefit  his  creditors ;  it  would  *therefore  be  a  result 
most  remote  from  the  contemplation  of  the  debtor,  if  it  should 
be  held  that  any  creditor  discovering  the  transaction  should 
be  able  to  fasten  upon  the  property,  and  invest  himself  with  the 
character  of  a  cestui  que  trust.  I  therefore  feel  no  disposition 
to  question  or  to  depart  from  the  rule  established  by  those 
two  cases. 

The  result  is,  that  the  author  of  this  settlement  is  bound  by 
it,  and  is  not  entitled  to  the  assistance  of  this  Court  to  release 
herself  from  it. 


Bill 

GUBBTOir. 


[  •512  ] 


-^ 


ANSTRUTHER  v.  ADAIR  (1). 

(2  Myl.  &  Keen,  513—516). 

[As  this  case  is  occasionally  cited  it  may  be  useful  to  note  here 
that  it  merely  applies  the  plain  principle  that  a  foreign  settle- 
ment affecting  personal  property  in  England,  made  in  a  foreign 
country  on  the  marriage  of  persons  there  domiciled,  and  in  the 
form  there  used,  is  construed  by  the  foreign  law. — 0.  A.  S.] 

(1)  DistinguiBh  Anstruther  v.  Chalmer,  39  £.  E.  263,  cited  anU^  p.  60. 
— O.  A.  S. 


1834. 

Feb.  18, 
JuTie  20. 


Lord 

Brougham, 

L.C. 
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183*.  KEPPELL  V.  BAILEY  (1). 

Jan.  18,  20,  ^ 

21,  29.  (2  Myl.  &  Keen,  517—651 ;  S.  C.  Coop.  temp.  Brough.  298.) 

j^j^  The  Monmouthsbire  Canal  Act  provided  that,  upon  auxiliary  rail- 

Bbougham,  roads  made  by  priyate  individuals  under  the  authority  of  the  Act,  the 

L<C.  tolls  should  not  exceed  the  rate  charged  by  the  Canal  Company,  which, 

[  517  ]  for  the  articles  of  lime-stone  and  iron-stone,  was  restricted  to  2id,  a  ton 

per  mile ;  and  it  also  empowered  the  Canal  Company,  by  agreement  with 
the  landowners,  itself  to  construct  auxiliary  rail-roads,  on  which  toUs 
not  exceeding  6d,  a  ton  per  mile  might  be  charged.  Certain  landowners 
and  owners  of  iron  works,  and,  among  others,  the  lessees  of  the  Beaufort 
Works,  formed  a  joint  stock  company,  and,  under  the  powers  given  by 
the  Act,  constructed  a  rail-road  connecting  a  lime  quarry,  called  the 
Trevil  Quarry,  with  the  several  iron  works  and  with  the  rail-roads  of 
the  Canal  Company.  In  the  partnership  deed  of  the  Bail-road  Com- 
pany, the  lessees  of  the  Beaufort  Works  covenanted  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  with  the  other  share- 
holders, their  executors,  administrators,  and  assigns,  so  long  as  the 
covenantors,  their  executors,  administrators,  or  assigns  should  occupy 
the  Beaufort  Works,  to  procure  all  the  lime -stone  used  in  the  said  works 
from  the  Trevil  Quarry,  and  to  convey  all  such  lime-stone,  and  also  all 
the  iron-stone  from  the  mines  to  the  said  works  along  the  Trevil  rail-road, 
and  to  pay  a  toll  of  6d,  a  ton  per  mile  for  the  same. 

Upon  a  bni  filed  by  the  shareholders  of  the  rail-road  to  enforce  this 
covenant  against  a  person  who  had  purchased  the  Beaufort  Works,  with 
notice  of  the  partnership  deed :  Held, 

First,  that  the  covenant  did  not  run  with  the  land  so  as  to  bind 
assignees  at  law ;  and  that  a  court  of  equity  would  not,  by  holding  the 
conscience  of  the  purchaser  to  be  affected  by  the  notice,  give  the  covenant 
a  more  extensive  operation  than  the  law  allowed  to  it : 

Secondly,  that  the  covenant  securing  a  toll  of  od,  a  ton  per  mile  to  the 
shareholders  of  the  Trevil  rail-road«  was  a  fraud  upon  the  Canal  Company 
and  the  Legislature,  and  therefore  ought  not  to  be  specifically  enforced 
by  injunction. 

In  the  year  1792  an  Act  of  Parliament  (2)  was  passed,  whereby 
certain  persons  therein  named  were  incorporated  mider  the  name 
[  'SIS  ]  of  the  Company  of  Proprietors  *of  the  Monmouthshire  Canal 
Navigation,  and  were  empowered  to  make  several  navigable 
canals,  railways,  waggonways,  and  roads,  within  the  district, 
and  in  the  manner,  and  subject  to  the  regulations  and  conditions 

(1)  Although  the  actual  decision  in  notice  (see  Haywitod   v.   Brunswick 

this  case  may  possibly  be  supported  Building  Society  (1881)  8  Q.  B.  I), 

on  the   ground   that  the  covenant  403)  yet  much  of  the  judgment  must 

which  the  plaintiffs  sought  to  enforce  be  accepted  with  caution ;  see  notes, 

was  not  a  negative  or  prohibitive  post,  pp.  271,  273,  286. — O.  A.  S. 

covenant  which  might  be  imposed  on  (2)  32  Geo.  III.  c.  102. 
land  by  the   equitable  doctrine  of 
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therein   particularly  stated   and  described;    and   the  Company      Eeppell 

were  authorised  to  charge  for  the  conveyance  of  different  kinds       bailby. 

of  minerals,  goods,  and  merchandise,  respectively,  along  the  line 

of  their  canals  and  railways,  sums  not  exceeding  a  certain  scale 

of  tolls  specified  in  the  Act.     According   to  that  scale  it  was 

provided,  that  for  all  iron-stone,  iron  ore,  coal,  charcoal,  lime, 

and  for  all  tiles,  bricks,  lime-stone,  flag-stones,  and  other  stone    . 

conveyed  upon  the  said  canals  or  railways,  a  sum  not  exceeding 

2^d.  per  ton  per  mile  should  be  charged ;  and  for  all  hay,  straw, 

and  corn  in  the  straw,  and  for  all  materials  used  in  repairing  the 

roads,  or  for  manure,  a  sum  not  exceeding  l^d.  per  ton  per  mile ; 

and  for  all  other  articles  not  before  specified,  a  sum  not  exceeding 

5d.  per  ton  per  mile. 

The  Act  also  contained  a  provision,  in  the  108th  section, 
whereby,  as  soon  as  the  Company  of  Proprietors  were  enabled, 
oat  of  their  clear  profits,  to  make  a  dividend  of  10/.  per  cent, 
among  the  shareholders  upon  the  capital  contributed,  certain 
commissioners  were  empowered  to  reduce  the  rates  chargeable 
for  the  conveyance  of  minerals  and  goods  along  the  Company's 
canals  and  railways,  according  to  their  discretion. 

By  the  128th  section  of  the  Act  (commonly  known  by  the 
name  of  the  eight  mile  clause),  it  was  enacted,  that  if  the  owners 
of  any  lands  containing  mines,  minerals,  or  quarries,  or  the 
proprietors,  lessees,  or  occupiers  of  any  iron  furnaces  lying 
within  the  distance  of  eight  miles  from  any  part  of  the  said 
canals  or  railways,  should  find  it  necessary  that  any  railways  or 
roads  ♦should  be  made  over  the  lands  of  any  other  persons  for  the  [  '519  ] 
purpose  of  conveying  the  produce  of  their  mines  or  quarries  to 
the  canals  or  railways  of  the  Company,  and  if  the  Company 
should  refuse  to  make  any  such  railway  or  road  for  the  space 
of  three  months  after  an  application  had  been  made  to  them,  in 
writing,  for  that  purpose,  at  a  general  meeting  of  the  proprietors, 
— then  and  as  often  as  such  case  might  happen,  the  persons  who 
had  made  such  application  might,  at  their  own  expense,  after  the 
expiration  of  the  three  months,  without  the  consent  of  the  owners 
of  the  lands,  make  such  railways  or  roads,  tendering  satisfaction 
for  the  damage  which  might  be  thereby  occasioned  to  the  lands, 
such  damage  to  be  ascertained  in  the  manner  therein  mentioned  ; 
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Kbppell  and  all  such  railways  or  roads,  when  completed,  were  to  be  open 
Ba^bt.  ^  th©  public  for  the  conveyance  of  any  minerals  and  goods,  on 
payment  to  the  persons  at  whose  expense  the  railways  or  roads 
had  been  made,  and  their  heirs  or  assigns,  of  such  tolls,  rates,  or 
duties  as  should,  for  the  time  being,  be  payable  to  the  Monmouth- 
shire Canal  Navigation  Company  for  the  conveyance  of  such 
minerals  and  goods  upon  the  railways  to  be  made  by  them. 

The  Canal  Company  was  further  empowered  by  the  129th 
section  of  the  Act,  in  cases  where  persons  might  thereafter  be 
desirous  to  have  a  railway  or  waggonway  constructed  for  their 
use,  communicating  with  the  main  line  of  the  Company's  canals 
and  railways,  to  enter  into  an  agreement  with  such  persons,  and 
at  their  request  to  construct  railways  and  waggon  ways  accordingly, 
and  to  take  and  demand  for  the  conveyance  of  iron-stone,  iron 
ore,  lime,  lime-stone,  and  other  goods  and  merchandise  thereupon, 
such  tolls  as  should  be  mutually  agreed  upon,  not  exceeding  the 
rate  of  5rf.  per  ton  per  mile. 
[  520  ]  In  the  year  1795,  the  proprietors  or  lessees  of  three  several 

furnaces  and  iron  works,  viz.  William  Barrow  and  Matthew 
Monkhouse,  of  the  Sorwy  or  Sirhowy  Furnace,  Edward  Kendall 
and  Jonathan  Kendall,  of  the  Beaufort  Iron  Works,  and  James 
Harford  and  Jeremiah  Homfray,  of  the  Ebbw  Vale  Iron  Works^ 
in  conjunction  with  a  number  of  other  persons,  formed  themselves 
into  a  joint  stock  company,  for  the  construction  of  a  rail-road 
called  the  Trevil  Kail-road,  under  the  pow-ers  given  by  the  128th 
section  of  the  Monmouthshire  Canal  Act.  The  rail-road  was 
accordingly  constructed,  and  the  legal  estate  in  it  was  vested,  by 
a  demise  for  a  term  of  2,000  years,  in  certain  trustees,  upon 
trust  for  the  several  shareholders  in  the  Railway  Company,  in 
the  proportions  to  which  these  had  respectively  contributed 
towards  the  expense  of  the  undertaking. 

A  body  of  rules  and  regulations  was,  at  the  same  time,  framed 
for  the  government  of  the  shareholders  of  the  rail-road  as  a 
Company ;  and  by  an  indenture,  dated  the  16th  of  August,  1796, 
which  was  executed  by  the  proprietors  of  the  aforesaid  furnaces 
and  iron  works,  and  by  the  other  subscribers,  and  in  which  all 
these  regulations  were  embodied,  it  was  witnessed  that  each  of 
the  parties  thereto,  for  himself,  his  heirs,  executors,  adminis- 
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trators,  and  assigns,  covenanted  with  the  others  of  them,  and  Kkppbll 
their  and  his  executors,  administrators,  and  assigns,  mutually  bai^lkt. 
and  reciprocally,  that  they,  or  their  respective  executors,  adminis- 
trators or  assigns,  would  remain  co-partners  and  proprietors 
of  the  Trevil  rail-road,  and  the  profits  to  be  divided  therefrom, 
during  the  continuance  of  the  demise  which  they  had  obtained, 
subject  to  the  conditions  and  regulations  therein  specified.  The 
indenture  went  on  to  declare,  that  the  rail-road  and  the  profits 
thereof  should  be  divided  into  fifty-five  shares,  w^hich  should  be 
vested  in  the  parties  thereto  and  their  *respective  executors,  [  •521  ] 
administrators,  and  assigns,  for  their  respective  use  and  benefit, 
in  proportion  to  the  sums  of  money  subscribed  by  them  respec- 
tively ;  and  it  then  specified  the  number  and  particulars  of  the 
shares  allotted  to  the  several  subscribers,  of  which  shares  the  five 
respectively  numbered  from  7  to  11  inclusive  were  stated  to 
belong  to  Edward  Kendall  and  Jonathan  Kendall,  their  executors, 
administrators,  and  assigns,  as  joint-tenants. 

The  indenture  proceeded  to  recite,  that  the  proprietors  of  the 
iron  furnaces,  parties  thereto,  necessarily  made  use  of  great 
quantities  of  lime-stone  in  their  furnaces,  which  for  a  long  time 
past  they  had  procured  from  a  quarry  called  the  Trevil  Quarry, 
and  carried  to  their  furnaces  at  a  great  expense,  for  the  more 
convenient  carriage  of  which  the  Trevil  rail-road  was  chiefly 
intended,  and  that  it  was  in  consideration  of  the  quantity  of  lime- 
stone which  would  be  carried  upon  the  said  rail-road  for  the  use 
of  the  furnaces,  and  of  the  quantity  of  iron-stone  which  would 
also  be  carried  upon  the  rail-road,  that  the  other  parties  became 
subscribers  to  the  undertaking;  and  that  at  the  time  of  the 
subscription,  it  was  understood  that  the  said  proprietors  of  the 
furnaces  would  respectively  enter  into  an  engagement'  to  procure 
all  the  lime-stone  which  they  might  want  from  the  said  Trevil 
quarry  and  convey  it  along  the  said  Trevil  rail-road,  and  also 
pay  to  the  proprietors  of  the  rail-road  a  toll  of  bd.  per  ton  per 
mile  for  all  such  lime-stone,  as  well  as  for  all  iron-stone,  and  for 
all  other  goods,  except  stone  for  building,  which  was  to  pay  a  toll 
of  l^rf.  per  ton  per  mile  ;  and  that  it  was  also  understood  that 
the  said  proprietors  of  the  furnaces  should  respectively  engage  to 
carry  upon  such  part  of  the  rail-road  as  should  lie  between  their 
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Keppbll  mines  and  their  furnaces,  all  such  iron-stone  as  they  should  have 
Bailey.  occasion  to  convey  to  their  respective  *fumaces  ;  and  thereupon, 
[  •522  ]  as  regarded  Edward  Kendall  and  Jonathan  Kendall,  who  were 
the  proprietors  of  the  furnace  called  the  Beaufort  Iron  Works,  it 
was  witnessed,  that  they,  the  said  Edward  Kendall  and  Jonathan 
Kendall,  in  consideration  of  all  and  singular  the  premises,  did 
thereby,  for  themselves,  their  heirs,  executors,  administrators, 
and  assigns,  jointly  and  severally  covenant  and  agree  with  all 
the  other  parties  thereto,  and  their  executors,  administrators, 
and  assigns,  that  they  the  said  Jonathan  Kendall  and  Edward 
Kendall,  their  executors,  administrators,  or  assigns,  should  from 
time  to  time,  and  at  all  times  thereafter  whilst  they  or  any  of 
them  should  be  proprietors  or  lessees  or  occupiers  of  the  said 
furnace  and  works,  called  the  Beaufort  Iron  Works,  procure  all 
the  lime-stone  which  should  be  wanted  for  the  use  of  the  said 
iron  works,  or  for  any  new  furnace  and  works  thereafter  to  be 
erected  by  them,  near  the  same,  from  the  quarry  called  Trevil 
Quarry,  and  should  cause  all  such  lime-stone  to  be  carried  from 
the  said  quarry  to  the  said  iron  works  along  or  upon  the  Trevil 
rail-road,  and  should  also  cause  all  the  iron-stone  or  mine  which 
they  should  have  occasion  to  convey  from  their  mine  works  to 
their  furnace  called  the  Beaufort  Iron  Works,  or  to  such  new 
furnace,  to  be  carried  along  such  part  of  the  railroad  as  should 
lie  between  such  mine  works  and  the  furnaces  ;  and  also  should 
pay,  or  cause  to  be  paid  to  the  collectors  to  be  appointed  by  the 
proprietors  of  the  rail-road  for  the  time  being  to  receive  the  tolls 
for  the  conveyance  of  goods  thereon,  a  toll  of  5d.  per  ton  per 
mile,  for  all  lime-stone,  iron-stone,  or  mine,  goods,  wares,  mer- 
chandises, and  commodities  whatever,  except  stone  for  building, 
and  a  toll  of  l^d.  per  tion  per  mile  for  all  stone  for  building,  belonging 
to  them  the  said  Edward  Kendall  and  Jonathan  Kendall,  their 
executors,  administrators,  or  assigns,  or  any  of  them,  which  should 
be  carried  or  conveyed  upon  the  rail-road,  or  any  part  thereof, 
[  •r>23  ]  and  *so  in  proportion  for  any  greater  or  less  quantity  than 
a  ton.  The  indenture  also  contained  covenants  on  the  part 
of  Messrs.  Barrow  and  Monkhouse,  and  Messrs.  Harford  and 
Homfray,  with  reference  to  their  respective  iron  works,  similar 
in  point  of  form  to  the  covenant  entered  into  by  the  Kendalls. 
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Edward  Kendall  and  Jonathan  Kendall  held  the  Beaufort  Iron  Kkppsli* 
Works  by  a  lease  for  a  long  term  of  years  from  the  Duke  of  Bailbt. 
Beaufort.  The  Trevil  quarry  was  also  the  property  of  the  Duke 
of  Beaufort,  who  was  in  the  habit  of  permitting  such  of  the 
neighbouring  iron  masters  as  held  their  works  under  demises  from 
himself,  and  among  the  rest  the  Kendalls,  to  procure  from  it  an 
unlimited  supply  of  the  lime-stone  required  for  the  use  of  their 
respective  furnaces. 

The  Trevil  rail-road  was  completed  soon  after  the  date  of  the 
before  stated  indenture,  •  and,  subject  to  changes  occasioned  by 
the  deaths  of  shareholders,  sales  of  shares,  and  other  contin- 
gencies, continued  to  be  carried  on  and  managed  in  pursuance 
of  the  regulations  set  forth  in  that  indenture. 

Edward  Kendall  died  in  the  year  1807,  and  Jonathan  Kendall, 
in  the  year  1812.  In  consequence  of  the  decease  of  the  Kendalls, 
the  deaths  of  succeeding  partners,  and  other  circumstances, 
changes  from  time  to  time  took  place  in  the  proprietorship  of  the 
Beaufort  Iron  Works,  between  the  years  1795  and  1821.  In  the 
last  mentioned  year  the  works  became  the  partnership  property 
of  Edward  Kendall,  the  son  of  Edward  Kendall,  deceased, 
William  Henry  West,  and  William  Hibbs  Bevan,  who  in  January, 
1833,  contracted  with  Joseph  Bailey  and  Crawshay  Bailey,  to  sell  to 
them  all  their  interest  in  the  *Beaufort  Iron  Works  for  the  residue  [  '024  ] 
of  the  term  of  years  for  which  the  works  were  demised,  giving  them 
full  notice  of  the  liabilities  to  which  they  were  subject  under  the 
indenture  of  August,  1795.  Messrs.  Bailey  paid  part  of  the 
purchase  money  in  pursuance  of  this  contract,  and  entered  into 
possession  of  the  premises  at  Lady  Day,  1833,  before  any  con- 
veyance or  assignment  was  executed ;  and  shortly  afterwards 
they  commenced  the  formation  of  a  new  rail-road  from  the 
Beaufort  Iron  W^orks  to  certain  other  lime  quarries,  situate  to  the 
eastward  of  the  Trevil  quarry. 

The  present  bill  was  filed  by  the  shareholders  of  the  Trevil 
rail-roady  and  it  prayed  an  injunction  to  restrain  Messrs.  Bailey 
and  their  agents  from  using  this  new  rail-road,  or  any  other  r£dl- 
road,  except  the  Trevil  rail-road^  agreeably  to  the  stipulations 
contained  in  the  indenture  of  August,  1795.  An  ex  parte 
injunction  having  been  accordingly  obtained  in  the  month  of 
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eefpsll      Augast  last,  a  motion  was  now  made,  upon  affidavits,  that  the 
bailbt.      injunction  might  be  dissolved. 

Mr.  PepySy  Mr.  Jacoby  and  Mr.  Humphry,  for  the  motion. 

Sir  E.  Sugden,  Mr.  Knight,  and  Mr.  Lynch,  in  support  of  the 
injunction. 

The  case  was  very  elaborately  argued  on  both  sides.  The 
principal  points  raised  and  contested  in  the  course  of  the 
argument,  and  the  authorities  referred  to  as  bearing  upon  them 
respectively,  [are  sufficiently  stated  and  mentioned  in  the  following 
judgment  so  far  as  they  are  material  for  the  purposes  of  this 
report :] 

Jan.  29.  ThE    LoRD    CHANCELLOR  : 

[  .'^27  ]  This  case  was  argued  with  much  learning  on  both  sides,  and 

was  presented  to  the  Court  in  every  view  that  could  be  taken 
of  the  various  points  raised.  Into  the  whole  of  the  matters 
discussed  at  the  Bar  it  will  not  be  necessary  to  enter.  But  I 
shall  advert  to  some  of  them  beyond  those  upon  which  the 
decision  turns,  on  account  of  their  intrinsic  importance. 

I  am  not  greatly  struck,  notwithstanding  the  ability  with  which 
it  was  pressed,  with  the  argument  against  the  covenant  in 
question  derived  from  its  supposed  repugnance  to  the  rules 
respecting  perpetuity.  I  do  not  at  all  doubt  that  the  enjoyment 
of  property  may  be  tied  up  and  an  illegal  perpetuity  created  by 
annexing  conditions  to  grants,  or  by  executing  covenants,  whereby 
whoever  happens  to  be  in  possession  shall  be  restrained  from 
using  that  which  is  the  subject  of  the  grant  or  covenant  in  all 
but  a  certain  prescribed  way,  provided  always  that  the  restraint 
so  constituted  is  not  reserved  in  favour  of  some  other  party,  who 
may  release  it  at  his  pleasure  ;  and,  therefore,  all  such  conditions 
and  covenants  are  void  if  they  go  beyond  the  period  allowed  by 
law.  But  if  the  party  for  whom  the  condition  is  made,  or  the 
party  covenantee  has  the  entire  power  of  dealing  with  his 
interest  in  the  subject-matter,  it  is  an  obvious  mistake  to  treat 
this  as  an  instance  of  perpetuity  or  of  any  tendency  towards 
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perpetuity  (i).  Indeed  the  property,  the  subject-matter  of  con-  Kbppbll 
sideration  here,  is,  not  the  estate  fettered  by  the  condition  bailbt. 
or  covenant,  but  the  benefit  reserved  *by  the  condition,  or  [  •528  ] 
secured  by  the  covenant;  and  upon  that,  there  is  by  the 
hypothesis  no  restraint  at  all :  and  certainly,  to  take  another 
view,  though  one  of  the  parties  interested,  the  owner  of  the 
property  subject  to  the  covenant  or  condition,  may  be  fast, 
the  other  is  loose ;  and  so  qiwad  both  taken  together,  that 
is,  quoad  all  interested,  the  property  is  free.  Thus  admitting 
that  the  owners  of  an  estate  could  no  more  be  restrained 
perpetually  from  cultivating  it  by  supplies  derived  from  any 
but  one  market,  or  from  selUng  its  produce  at  any  but  that 
market,  than  they  could  be  restrained  from  selling  the  estate, 
and  admitting  that  the  one  would  be  as  much  a  breach  of  the 
rule  against  perpetuity  as  the  other,  it  would  be  no  such  violation, 
nor  would  it  in  any  way  defraud  that  rule,  if  the  owner  of  the 
estate  were  restrained  from  buying  and  selling  at  any  market 
^ave  that  belonging  to  a  certain  party  entitled  by  grant  or  by 
covenant  to  the  privilege,  and  which  he  might  at  his  pleasure 
vary  or  extinguish. 

Upon  other  grounds,  such  a  restraint  may  be  objectionable  and 
void  in  law,  as  well  as  bad  in  poUcy ;  but  certainly  not  upon  the 
doctrine  of  perpetuity,  by  which  it  is  no  more  struck  at,  than  a 
right  of  way  or  other  easement  which  the  owners  of  one  estate 
may  enjoy  over  the  close  of  another.  Such  easement  continues 
to  be  enjoyed  by  the  owner  of  the  one  estate,  whoever  he  may  be, 
over  the  other  estate,  into  whose  hands  soever  it  may  come.  So 
of  a  rent  issuing  out  of  an  estate,  and  which  may  nearly  absorb 
its  profits,  no  one  ever  deemed  this  objectionable  on  the  ground 
of  perpetuity.  The  easemeht  and  the  rent  are  the  property  in 
question,  and  they  are  free.  The  party  entitled  to  the  tenements 
Ls  interested  in  the  tenements  subject  to  the  easement  or  yielding 
the  rent;  the  other  party  has  the  incorporeal  hereditaments 
connected  with  the  *corporeal  hereditament  of  the  lands ;  and       [  •529  ] 

(1)  But    a    contract    creating   an  that  the  interest  is  capable  of  being 

interest  in  land  which  may  not  arise  released  or  extinguished :  see  London 

vithin  the  period   allowed   by  law  <fe  8,  W.  Ry,  Co,  v.  Oomm  (1882)  20 

cannot  be  supported  on  the  ground  Ch.  D.  d62. — 0.  A.  S. 
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Kbppbll  the  circumstance  of  the  land  being  subject  to  his  rights,  while 
Bailet.  ^6  is  unfettered  in  the  enjoyment  and  the  disposal  of  those 
rights,  does  not  either  constitute  or  tend  to  a  perpetuity.  I  am, 
therefore,  clearly  of  opinion,  that  the  covenant  to  take  the  lime 
at  the  Trevil  works,  and  carry  the  iron  by  the  Trevil  railway,  is 
not  bad  on  the  ground  of  its  tending  to  a  perpetuity,  or  consti- 
tuting a  shift,  whereby  the  rules  of  law,  on  that  head,  may  be 
evaded. 

There  appears,  at  first,  to  be  more  weight  in  the  objection 
which  was  also  urged,  that  covenants  of  this  description  are  in 
restraint  of  trade.  The  covenant,  here,  is  not  contended  to  be 
in  general  restraint  of  trade,  which  would,  beyond  all  doubt, 
make  it  void  in  whatever  way  the  purpose  was  effected — whether 
by  promise  or  bond,  with  or  without  consideration.  The  restraint 
is  only  partial ;  and  then  the  law  will  support  it,  if,  to  use  the 
words  of  Parker,  Ch.  J.  in  his  elaborate  judgment  in  Mitchel  v. 
Reynolds {i),  "in  the  opinion  of  the  Court,  whose  office  it  is  to 
determine  upon  the  circumstances,  it  appears  to  be  a  just  and 
honest  contract."  In  that  case,  the  covenantor  restrained  him- 
self from  exercising  his  trade  of  a  baker  for  five  years,  in  the 
premises  demised  to  him  for  that  term  by  the  same  instrument ; 
and  the  Court  dwelt  on  the  period  of  the  restriction  being 
co-extensive  with  the  term  as  proof  of  adequate  consideration. 

But  though  the  Court  is  to  judge,  generally  speaking,  whether 
or  not  the  consideration  be  adequate,  the  Court,  plainly,  has  no 
very  delicate  scales  for  weighing  the  adequacy,  and  comparing  it 
with  the  restraint.  That  the  covenantors,  in  the  present  case, 
[  ♦630  3  derived  considerable  benefit  from  their  bargain  cannot  be  *doubted. 
The  contract  enabled  them,  as  well  as  theother  parties,  to  obtain  the 
advantage  of  the  railway,  which,  but  for  this  arrangement,  would, 
probably,  never  have  been  constructed.  The  public,  moreover, 
obtained  the  like  benefit ;  and  although,  in  the  course  of  time 
and  the  progress  of  improvement,  that  advantage  has  ceased,  and 
it  is  said  that  great  detriment  arises,  both  to  the  three  iron  works 
and  to  the  community,  from  the  continuance  of  the  restriction, 
it  is  plainly  as  incorrect  as  it  is  unjust  in  such  a  case  to  judge 
by  the  event,  and  to  measure  the  consideration  for  originally 

(1)  1  P.  Wms.  181. 
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Bubmitting  to  the  restraint,  by  the  benefit  now  derived  from  the  Keppell 
works  then  erected,  making  the  adequacy  of  that  consideration  bailet. 
depend  apon  all  that  has  happened  in  altered  circumstances ;  or, 
in  other  words,  allowing  a  party,  who,  with  his  eyes  open,  made 
a  bargain  for  his  own  benefit,  and  which  was  really  beneficial  at 
the  time,  to  escape  by  shewing  that  it  has  eventually  become  less 
advantageous  than  he  expected,  or  even  actually  detrimental. 
No  case  can  be  found  where  such  a  rule  has  been  applied,  or 
where  any  standard  has  been  resorted  to  for  trying  the  considera- 
tion, except  the  circumstances  inherent  in  the  contract  itself, 
independent  of  accidents  and  events. 

The  want  of  mutuality  is,  indeed,  urged  against  this  covenant ; 
it  is  said,  that  though  one  party  is  bound  to  use  the  railway,  the 
other  is  not  bound  to  maintain  it;  and  this  is  likened  to  the 
case  of  Young  v.  IHinmins  (i)  in  the  Exchequer,  and  Smith  v. 
Fromont  (2)  in  this  Court.  I  think  there  is  some  ground  for  this 
argument,  though,  upon  the  whole,  it  would  not  be  decisive 
against  the  covenant,  if  the  covenant  could  stand  in  other  respects  ; 
for,  besides  that,  an  undertaking  to  keep  the  railway  in  repair 
*may  be  implied  upon  the  construction  of  the  whole,  it  seems  [  *^'^^  ] 
sufficient  to  say,  that  if  the  covenant  were  otherwise  binding,  the 
covenantors  or  their  assignees  might  have  their  remedy,  if  not 
upon  such  implied  covenant,  certainly  by  being  released  from 
their  own  obhgation  as  soon  as  the  railway  failed  them  (3). 

The  utmost,  therefore,  that  can  be  said  upon  this  branch  of 
the  case  is,  that  such  contracts  deserve  no  particular  favour. 
They  are  at  all  times  somewhat  improvident  with  respect  to  the 
individuals,  and  the  public  interest  is  upon  the  whole  more 
likely  to  lose  than  to  gain  by  them.  The  policy  of  the  law  is 
against  them,  the  proof  is  thrown  upon  those  who  support 
them,  and  claim  under  them;  and  that  proof  should,  with 
every  thing  belonging  to  the  case  that  rests  on  them,  be  narrowly 
watched. 

Bearing  this  in  mind,  I  now  come  to  an  objection  of  a  very 

(1)  1  Cr.  &  J.  331.  optional  right :  CaU  v.  Tourle  (1869) 

(2)  19  E.  B.  80  (2  Swanst.  330).  L.  R.  4  Ch.  654. 659, 38  L.  J.  Gh.  665, 

(3)  Want  of  mutuality  is  no  objec-  21  L.  T.  1 88 ;  Edwick  v.  Hawkes  (1881) 
tion  to  the  validity  of  a  covenant  for  18  Ch.  D.  199,  50  L.  J.  Ch.  577,  45 
valuable  consideration  oonfeiring  an  L.  T.  168. — 0.  A.  S. 
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KjiPPBLL  serious  nature,  and  which  appears  to  me  of  itself  sufficient  to 
Bailey.  dispose  of  the  present  application  for  the  interposition  of  the 
Court  by  way  of  injunction. 

The  Trevil  rail-road  was  made  under  the  powers  given  by  the 
Monmouthshire  Canal  Act,  for  the  formation  of  that  canal,  and 
the  cuts  belonging  to  it,  and  of  railways  and  stone  roads  com- 
municating from  them  to  the  several  adjacent  iron  works  in  the 
counties  of  Monmouth  and  Brecon.  * 

By  the  91st  section  of  that  Act,  the  Company  are  limited  to 
certain  rates  of  toll  on  the  railways,  as  well  as  on  the  cuts.  The 
rate  charged  on  lime-stone,  iron,  &;c.,  is  not  to  exceed  2|d.  per 
ton  per  mile;  and  by  the  128th  section,  if  any  persons  are 
minded  to  make  a  railway  within  the  distance  of  eight  miles, 
I  •532  ]  they  are  to  give  *the  Company  notice,  and  if  the  latter  refuse  or 
neglect  for  a  given  time,  they  may  themselves  undertake  it ;  but 
no  greater  rate  is  to  be  paid  on  that  railway  than  the  2^d.  which 
the  Company  are  authorised  to  charge.  By  the  129th  section, 
however,  persons  may  agree  with  the  Company  and  induce  them 
to  undertake  such  railways  on  payment  of  tolls,  not  exceeding 
5d.  per  ton  per  mile. 

Two  objects  are  here  manifestly  in  the  contemplation  of  the 
Legislature,  and  form  the  governing  policy  of  this  important 
part  of  the  Act.  First,  a  preference  is  given  to  the  Company, 
who  rather  than  any  private  individuals,  are  to  make  the  rail- 
way ;  and  it  is  only  on  their  refusal  or  declining,  that  any  other 
parties  are  to  be  a{  liberty  to  undertake  it.  And,  secondly,  the 
public,  that  is,  the  proprietors  of  adjoining  closes,  are  not  to  be 
subject  to  the  strong  powers  of  the  Act  (powers  which  it  has  in 
common  with  all  such  Acts,  but  which  are  always  to  be  most 
strictly  pursued),  unless  there  is  the  reasonable  certainty  that 
there  will  be  a  considerable  traffic  on  the  road, — a  traffic  sufficient 
to  maintain  it  at  the  limited  rate  of  charge. 

Now  the  agreement  of  1795  violates  both  these  provisions,  by 
the  covenant  among  the  parties  to  pay  5d.  per  ton.  It  deprives 
the  Company  of  its  prior  right  to  make  the  road  subject  to  the 
higher  rate  of  charge,  and  it  deprives  the  neighbouring  owners 
of  the  security  intended  to  be  given  them  that  their  property 
should  not  be  invaded  unless  a  traffic  of  a  certain  amount  was 
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to  be  expected.    All  Courts,  have,  for  obvious  reasons,  at  all      Keppbll 
times  construed  such   provisions  most   strictly.     Whatever  is      bailbt. 
required   to  be  done  as  condition  precedent  to  exercising  the 
extraordinary  right  of  making  roads  over  private  property,  has 
always  been  exacted  to  the  letter,  *and  the  party  omitting  been       [  **^33  ] 
held  a  trespasser.    Here  the  ground  cannot  perhaps  be  said  to 
have  been  taken  by  the  Bail-road  Company  until  they  had  per- 
formed the  things  previously  ordered  to  be  done  ;  but  the  Act  of 
Parliament  having  given  a  general  security  against  the  encroach- 
ment unless  a  certain  state  of  things  existed,  that  provision  has 
been  evaded  by   an  arrangement    among    the   parties   wholly 
contrary  to  the  plain  intention  of  the  Legislature,  and  in  fraud, 
if  not  in  defiance  of  it  (i). 

Although  I  consider  this  as  being  a  sufficient  ground  for  dis- 
solving the  injunction,  it  is  far  from  being  the  only  ground  ;  and  I 
shall  now  add  that,  upon  the  best  consideration  which  I  can  give  to 
the  nature  of  the  covenant,  it  appears  to  me  very  clearly  that  the 
covenant  does  not  run  with  the  land,  and  therefore  is  not  binding 
upon  the  assignees  of  the  Kendalls.  This  is  the  opinion  which 
I  have  entertained  from  the  moment  I  saw  it,  and  which  further 
reflection  has  only  served  to  confirm. 

Between  the  estates  of  the  occupiers  of  the  three  iron  works, 
and  the  estates  or  the  persons  of  their  associates  in  the  railway 
speculation  with  whom  they  covenant,  there  is  no  privity,  no 
connexion  whatever  of  which  the  law  can  take  notice.  There  is 
no  relation  at  all  in  point  of  fact,  any  more  than  in  point  of  law. 
The  Kendalls  for  instance,  upon  whose  covenant  the  present 
plaintiffs  rely,  contending  that  it  binds  the  defendants  as  pur- 
chasers of  the  Beaufort  Iron  Works,  did  not  stand  in  any  such 
relation  to  the  other  shareholders,  as  from  its  nature  could  enure 
to  affect  the  property  sold  by  them.  There  was  no  unity  of  title 
in  the  estates  of  the  ^contracting  parties ;  the  iron  works  and  the  [  *oU  ] 
lime-pits  or  railway,  did  not  come  to  them  severally  from  the 
same  owner ;  they  were  not  held  by  them  severally  under  the 
same  landlord ;  but  what  is  of  more  importance,  inasmuch  as  it  is 

(1)  See  Lord  Eldon'b  obsei-vations      36  R.  R.,  pp.  292—294  (1  My.  &  K., 
in   Uie   case    of    Blackmore   v.    The      pp.  162 — 164). 
Olamorganshire     Canal    Navigation, 
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Kbppbll  by  no  means  clear  that  even  the  kinds  of  privity  I  have  mentioned 
Bailby.  would  suffice,  the  parties  did  not  stand  in  the  relation  of  lessor 
and  lessee  towards  each  other;  and  there  is,  therefore,  no 
reversionary  interest  now  in  the  covenantees  to  which  the  right 
claimed  against  the  assignees  of  the  covenantors  may  be  annexed ; 
and  those  assignees  are  called  upon  to  perform  the  covenant 
solely  in  respect  of  the  estate  which  they  have  purchased,  and, 
in  respect  of  persons  who,  except  under  that  covenant,  have  no 
connexion  whatever  with  the  estate.  It  is  the  case  of  mere 
strangers ;  it  is  a  covenant  by  the  owner  of  a  messuage  and  land 
with  the  owner  of  a  neighbouring  lime  work  and  rail-road,  that 
he  and  his  executors  and  assigns,  will  always  use  that  lime  work 
and  rail-road,  for  making  iron  at,  and  carrying  it  from,  such 
messuage. 

Whether  the  word  **  assigns  "  in  this  covenant,  used  as  it  is  in  a 
very  peculiar  manner  several  times  in  the  deed,  means  assigns 
of  the  works,  or  only  of  the  railway  shares,  has  been  made  a 
question ;  a'nd  if  it  were  necessary  to  decide  it  I  incline  much 
to  the  latter  construction,  which,  if  adopted,  would  render  it 
unnecessary  to  pursue  the  argument  further.  But  I  think  this 
admits  of  sufficient  doubt  to  make  it  more  advisable  that  the 
decision  should  not  turn  upon  it. 

Assuming  then  for  the  present  that  the  Kendalls  covenanted 
for  their  assigns  of  the  Beaufort  works,  could  they,  by  such  a 
covenant  with  parties  who  had  no  relation  whatever  to  those 
works  except  that  of  having  a  lime  quarry,  and  a  railway  in  the 
[  *bS6  ]  neighbourhood,  bind  all  *persons  who  should  become  owners 
of  those  works,  either  by  purchase  or  descent,  at  all  times  to  buy 
their  lime  at  the  quarry  and  carry  their  iron  on  the  railway  ?  Or 
could  they  do  more,  if  the  covenant  should  not  be  kept,  than  give 
the  covenantees  a  right  of  action  against  themselves  and  recourse 
against  their  heirs  and  executors  as  far  as  these  received  assets  ? 

Consider  the  question  first  upon  principle.  There  are  certain 
known  incidents  to  property  and  its  enjoyment ;  among  others, 
certain  burthens  wherewith  it  may  be  affected,  or  rights  which 
may  be  created  and  enjoyed  over  it  by  parties  other  than  the 
owner;  all  which  incidents  are  recognized  by  the  law.  In 
respect  of  possession  the  property  may  be  in  one,  while  the 
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reversion  is  in  another  ;  in  respect  of  interest,  the  life  estate  in  Kbppbll 
one,  the  remainder  in  tail  in  a  second,  and  the  fee  in  reversion  bailbt. 
in  a  third.  So  in  respect  of  enjoyment,  one  may  have  the  pos- 
session and  the  fee  simple,  and  another  may  have  a  rent  issuing 
out  of  it,  or  the  tithes  of  its  produce,  or  an  easement,  as  a  right 
of  way  upon  it,  or  of  common  over  it.  And  such  last  incorporeal 
hereditament  may  be  annexed  to  an  estate  which  is  wholly 
unconnected  with  the  estate  affected  by  the  easement,  although 
both  estates  were  originally  united  in  the  same  owner,  and  one 
of  them  was  afterwards  granted  by  him  with  the  benefit,  while 
the  other  was  left  subject  to  the  burthen.  All  these  kinds  of 
property,  however,  all  these  holdings,  are  well  known  to  the  law 
and  familiarly  dealt  with  by  its  principles.  But  it  must  not 
therefore  be  supposed  that  incidents  of  a  novel  kind  can  be 
devised  and  attached  to  property,  at  the  fancy  or  caprice  of  any 
owner.  It  is  clearly  inconvenient  both  to  the  science  of  the  law 
and  to  the  pubUc  weal,  that  such  a  latitude  should  be  given. 
There  can  be  no  harm'  in  allowing  the  fullest  latitude  to  men  in 
♦binding  themselves  and  their  representatives,  that  is,  their  [  •sw  ] 
assets,  real  and  personal,  to  answer  in  damages  for  breach  of  their 
obligations.  This  tends  to  no  mischief,  and  is  a  reasonable 
liberty  to  bestow;  but  great  detriment  would  arise  and  much 
confusion  of  rights,  if  parties  were  allowed  to  invent  new  modes 
of  holding  and  enjoying  real  property,  and  to  impress  upon  their 
lands  and  tenements  a  peculiar  character,  which  should  follow 
them  into  all  hands,  however  remote.  Every  close,  every 
messuage,  might  thus  be  held  in  a  several  fashion;  and  it  would 
hardly  be  possible  to  know  what  rights  the  acquisition  of  any 
parcel  conferred,  or  what  obligations  it  imposed.  The  right  of 
way  or  of  common  is  of  a  public  as  well  as  of  a  simple  nature, 
and  no  one  who  sees  the  premises  can  be  ignorant  of  what  all  the 
vicinage  knows.  But  if  one  man  may  bind  his  messuage  and 
land  to  take  lime  from  a  particular  kiln,  another  may  bind  his  to 
take  coals  from  a  certain  pit,  while  a  third  may  load  his  property 
with  further  obligations  to  employ  one  blacksmith's  forge,  or  the 
members  of  one  corporate  body,  in  various  operations  upon  the 
premises,  besides  many  other  restraints  as  infinite  in  variety 
as  the  imagination  can  conceive;  for  there  can  be  no  reason 
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Kbppbll      whatever  in  support  of  the  covenant  in  question,  which  would 


«. 


BaTlky.      not  extend  to  every  covenant  that  can  be  devised. 

The  difference  is  obviously  very  great  between  such  a  case  a& 
this,  and  the  case  of  covenants  in  a  lease,  whereby  the  demised 
premises  are  affected  with  certain  rights  in  favour  of  the  lessor. 
The  lessor  or  his  assignees  continue  in  the  reversion  while  the 
term  lasts.  The  estate  is  not  out  of  them,  although  the  pos- 
session is  in  the  lessee  or  his  assigns.  It  is  not  at  all  incon- 
sistent with  the  nature  of  property  that  certain  things  should  be 
reserved  to  the  reversioners,  all  the  while  the  term  continues  : 
it  is  only  something  taken  out  of  the  demise,  some  exception 

[  •637  ]  *to  the  temporary  surrender  of  the  enjoyment ;  it  is  only  that 
they  retain,  more  or  less  partially,  the  use  of  what  was  wholly 
used  by  them  before  the  demise,  and  what  will  again  be  wholly 
used  by  them  when  that  demise  is  at  an  end.  Yet  even  in  this 
case,  the  law  does  not  leave  the  reversioner  the  absolute  licence 
to  invent  covenants  which  shall  affect  the  land  in  the  hands 
of  those  who  take  by  assignment  of  the  term.  The  covenant 
must  be  of  such  a  nature  as  ''to  inhere  in  the  land,''  to  use  the 
language  of  some  of  the  cases  ;  or  ''  it  must  concern  the  demised 
premises  and  the  mode  of  occupying  them,"  as  it  is  down  in 
others ;  ''it  must  be  quodainmodo  annexed  and  appurtenant  to 
them,"  as  one  authority  has  it ;  or,  as  another  says,  "  it  must 
both  concern  the  thing  demised,  and  tend  to  support  it  and 
support  the  reversioner's  estate."  Within  such  limits  restraints 
upon  the  land  demised  may  be  imposed,  which  shall  follow  it 
into  the  hands  of  persons  who  are  strangers  to  the  contract 
of  lease,  and  who  only  become  privy  to  the  lessor  through  the 
estate  which  they  take  by  assignment  in  the  demised  premises. 
But  this  is  no  more  than  saying  that,  within  such  limits,  the 
owner  of  the  land  may  retain  to  himself  and  his  assignees  of  the 
reversion  a  certain  controul  over,  or  use  of,  the  property  which 
remains  in  himself,  or  which  he  has  conveyed  to  those 
assignees;  and  that  he  may  so  retain  it,  into  whose  hands 
soever,  as  lessee,  the  temporary  possession  may  have  come. 
Even  he,  the  continuing  owner,  is  confined  within  certain 
limits  by  the  view  which  the  law  takes  of  the  nature  of 
property;    and   if  beyond   those  limits  he  were  to  imagine  a 
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stipolation,  the  covenant  in  which  he  should  embody  it  would      Ebppkll 
not  run  with  the  land,  but  only  bind  the  lessee  personally,  and      bailbt. 
his  representatives. 

It  only  requires  a  little  attention  to  the  cases,  to  satisfy  us, 
first,  that  even  where  the  privity  of  lessor  and  lessee  *exists,  [  •sss  ] 
there  are  bounds  so  narrow  to  the  province  of  real  covenants, 
as  would  make  the  one  in  question  lie  on  the  extreme  verge 
of  it,  if  it  did  not  fall  without  it ;  secondly,  that  there  can  be 
no  doubt  of  such  a  covenant  being  one  personal,  collateral,  or  in 
gross,  where  there  does  not  exist  that,  or  some  other  privity  of 
estate,  which  according  to  one  or  two  of  the  authorities  only, 
and  which  I  venture  to  doubt,  has  been  held  to  render  real, 
covenants  which  would  otherwise  have  been  personal ;  and, 
thirdly,  that  those  covenants  which  have  been  held  real, 
excepting,  indeed,  such  as  relate  to  title,  would  have  been 
deemed  collateral  had  there  been  no  privity  in  respect  of 
reversion  or  other  unity  of  title.  As  all  these  propositions  are 
proved  or  illustrated  by  most  of  the  cases,  there  would  be  no 
convenience  in  arranging  them  under  these  heads ;  it  would 
only  lead  to  repetition ;  and  therefore,  havmg  stated  the 
propositions  as  the  doctrine  which  may  be  extracted  from 
them,  applicable  to  this  case  especially,  indeed,  but  embracing 
the  subject  at  large,  it  will  be  better  to  take  the  authorities  in 
succession. 

Spencer's  case  (i)  was  an  action  by  a  lessor  against  the 
assignee  of  the  lessee,  upon  a  covenant  by  the  lessee  for 
himself,  his  executors  and  administrators,  that  he,  his  executors, 
administrators,  or  assigns,  would  build  a  wall  on  the  premises 
demised.  So,  at  least,  is  the  statement  of  the  case,  and  so  it 
has  always  been  taken,  particularly  in  the  excellent  abstract 
of  the  resolutions  given  in  Bally  v.  Wells  (2),  although  the 
second  resolution  is  somewhat  ambiguously  worded.  The  rule 
there  laid  down  is,  that  the  assignee,  being  named,  shall  be 
bound  by  the  covenant  to  build  on  the  land  demised,  because 
he  is  to  take  the  benefit  of  it ;  but  that  he  shall  not  be  bound, 
where  the  covenant  is  to  build  on  land  of  *the  lessor  not  parcel  [  •589  ] 
of  the  demise.    It  is  hardly  necessary  to  inquire  whether  this 

(1)  6  Co.  Eep.  16  a.  (2)  3  Serj.  Wils.  25  ;  Wihn.  344. 
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Kbppbll  resolution  would  have  supported  such  a  covenant  as  the  present, 
Bailry.  had  that  occurred  in  a  lease,  and  the  action  had  been  brought 
on  the  reversion  against  the  assigns  of  the  lessee  ;  but  assuredly 
the  obligation  to  carry  off  the  produce  of  a  farm  or  mine  by  a 
particular  way  and  on  certain  terms,  must  be  allowed  to  have 
a  very  different  species  of  annexation  to  the  land  from  the 
covenant  to  build  upon  it.  Such  a  covenant  can  with  difiSculty 
be  said  to  be  annexed  to  and  inherent  in  the  thing  demised,  and 
certainly  is  not  in  support  of  it. 

Laurence  Pakenham's  case  (i)  referred  to  by  Lord  Coke,  was 
an  action  by  the  feoffee  of  a  manor  against  a  prior  and  convent, 
upon  a  covenant  with  the  feoffor  to  sing  in  a  chapel,  parcel  of  the 
manor.  It  appears  from  the  report,  that  it  had  been  a  chantry 
time  out  of  mind ;  it  is  not  stated  whether  the  convent  was  on 
the  manor  or  had  lands  by  grant  from  the  lord :  but  it  is  admitted 
both  there,  and  in  another  case  (2),  that  the  covenant  would  not 
have  run  with  the  land,  had  it  been  to  sing  in  a  chapel  not 
belonging  to  the  covenantee.  Upon  the  former  of  these  cases  it 
may  be  observed,  that  the  covenant  was  by  a  corporation,  and 
consequently  no  question  arose  as  to  its  binding  the  assignee 
of  the  covenantor,  but  only  whether  it  ran  with  the  land  in 
favour  of  the  covenantee's  assignee.  There  the  Chief  Justice  (s), 
in  the  course  of  the  argument,  throws  out  a  remark  with  respect 
to  the  plaintiff  being,  though  a  feoffee,  yet  of  the  blood  of  the 
covenantee,  his  grandson  and  one  who  might  be  his  heir.  But 
laying  these  things  aside,  could  it  now  be  maintained  that  a 
[  •540  ]  covenant  by  the  purchaser  *of  a  messuage  within  a  manor  to 
exercise  any  trade  then  beneficial  to  the  lord  or  his  tenant,  as 
continually  to  keep  school,  or  continually  to  have  a  blacksmith's 
or  other  shop,  could  be  sued  upon  by  a  purchaser  of  the  manor  ? 
nay  more,  that  such  covenant  would  run  with  the  land,  though 
made,  as  in  Pakenham's  case,  by  a  party  or  corporation  not  a 
purchaser  of  the  messuage  ?  nay,  as  must  be  contended,  in  order 
to  make  that  case  applicable  here,  that  the  lord  or  his  vendee 
of  the  manor  could  sue  any  one  who  might  at  any  distance  of 
time  become,  by  purchase  from  the  covenantor,  owner  of  the 

(1)  Year  Book,  42  Edw.  III.  fo.  3.      Hen.  IV.  fo.  6  b. 

(2)  Horne*a    case,   Year   Book,    2  (3)  [Robert  de  Thoi-pe.] 
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messuage,  for  not  exercising  therein  the  stipulated  trade  ?  In  a  Kbppbll 
word,  will  the  law  recognise  the  devoting  a  house  to  this  or  that  bailbt. 
trade,  and  impressing  upon  it,  into  whose  hands  soever  it  may 
come,  the  obligation  to  carry  on  the  trade  for  the  benefit  of  the 
manor  or  of  the  other  property  of  the  party  covenantee,  to  whom 
the  house  originally  belonged  ?  The  law  cannot  do  so,  without 
sanctioning  the  creation  of  a  new  species  of  tenure  by  means  of 
such  covenants. 

Uxbridge  v.  Staveland  (i)  arose  upon  a  covenant  in  a  lease ; 
but  the  opinion  of  Lord  Hardwicke  is  merely  an  obiter  dictum, 
the  covenant  on  which  he  decided  being  held  not  to  run  with  the 
laud.  It  is  not  only  obiter,  but  the  opinion  is  faintly  stated  : 
''  Had  it  been  covenanted,"  said  his  Lordship,  '*  to  grind  all  the 
com  they  should  spend  ground,  it  might  relate  to  the  premises, 
and,  running  with  the  land,  bind  the  assignees.''  But  he  after- 
ivards  added,  that  setting  all  this  aside,  and  supposing  the  assigns 
to  be  bound,  they  were  not  there  shewn  to  be  assigns."  Even, 
therefore,  in  the  case  of  such  a  covenant  as  he  supposes  occurring 
in  a  lease,  and  upon  a  question  with  the  reversioner,  this  is  but 
a  slight  authority. 

I  shall  mention  Vyvyan  v.  Arthur  (2)  next,  because  it  relates  to  [  541  ] 
a  similar  covenant,  and  must,  I  think,  be  allowed  to  go  further 
than  any  other  case  of  the  kind.  That  was  an  action  of  covenant, 
by  the  devisee  of  the  lessor,  against  the  personal  representative 
of  the  lessee,  upon  a  lease  containing,  in  the  reddendum,  a 
reservation  of  suit  to  the  lessor's  mill,  by  grinding  there  all  the 
com  grown  upon  the  land  demised,  which  mill  the  lessor  had 
devised  to  the  plaintiff  along  with  the  reversion  of  the  land 
demised.  The  Court  decided  that  the  action  lay,  upon  the 
ground  that  both  the  mill  and  the  reversion  were  in  the  owner- 
ship of  the  assignee  of  the  covenantee.  Mr.  Justice  Bayley 
expressly  says  that  his  judgment  is  founded  entirely  upon  this 
unity  of  title ;  and  Mr.  Justice  Holroyd  adopts  nearly  the  same 
view,  regarding  the  thing  to  be  done  as  a  rent  service  to  the 
lessor  by  the  tenant.  It  is  difficult  to  reconcile  this  decision 
with  Spencer's  case,  and  the  others,  which  hold  that  the  thing 
to  be  done  must  be  on  the  demised  premises ;  and  it  is  equally 

(1)  1  Ves.  Sen,  56.  (2)  25  R.  E.  437  (1  B.  &  C.  410). 
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Keppell     difficult  to  avoid  a  saspicion  that  the  peculiar  nature  of  the  thing 


V. 


Bailxy.  ^^  question, — grinding  at  a  mill  of  the  lessor, — had  some  influence 
upon  the  Court  in  supporting  the  covenant  as  real.  The  familiar 
idea  of  a  lord's  mill,  and  of  the  mill  service  due  from  the  soke, 
not  unnaturally  mixes  itself  with  the  consideration  of  such  cases, 
and  leads  one  to  forget,  for  the  moment,  the  origin  of  that  service 
in  the  feudal  relation  of  the  lord  of  the  mill  and  the  manor  and 
the  tenants  of  the  manor.  Accordingly,  the  Court  speaks  of  ''  rent 
service,"  and  says  that  this  was  in  the  nature  of  such  a  render. 
Perhaps  cases  might  be  put,  in  which  a  covenant  to  the  lessee 
would  not  have  been  so  certainly  held  real.  Suppose  it  had  been 
to  carry  all  the  cattle  or  poultry  raised  on  the  farm  to  market 

[  •542  ]  *where  the  lessor  had  pickage  and  stallage,  or  to  purchase  all 
cloth  used  upon  it  at  the  lessor's  shop.  It  is  not  necessary,  for 
supporting  the  view  I  take  of  the  case  at  Bar,  to  determine 
whether,  in  a  lease,  such  covenants  would  have  been  collateral ; 
but  it  would  probably  have  been  found  more  difficult  to  hold 
them  real,  as  being  in  the  nature  of  rent  service,  than  where  the 
obligation  referred  to  grinding  at  the  landlord's  mill. 

Sampson  v.  Easterhji  (i)  went  upon  the  assumption  that  the 
lessor  had  a  right  to  erect  buildings  on  the  waste,  and  that,  when 
erected,  they  became  his.  The  Court,  therefore,  held  the  lessee's 
covenant  (or  rather  implied  covenant,  for  there  was  none  per 
directum)  to  build  on  the  waste,  as  running  with  the  mineral 
demised,  because  such  building  was  wholly  connected  with  the 
mines,  and  tended  to  their  support,  the  building  he  was  bound 
to  raise  being  a  smelting  house. 

In  Tatem  v.  Chaplin  (2),  a  covenant  to  reside  in  the  demised 
premises  during  the  term,  was  held  to  bind  the  assignees,  though 
not  named,  on  the  authority  of  the  first  and  sixth  resolutions  in 
Spencer's  case,  being,  it  was  said  quodavimodo  annexed  and 
appurtenant  to  the  thing  demised,  and  plainly  tending  to  support 
it.  Suppose  there  had  been  no  demise  and  no  privity  by  the 
reversion,  could  a  covenant  to  reside  in  a  given  messuage  bind 
assignees  of  a  purchaser,  and  be  sued  upon  by  the  seller  of  the 
messuage  ?     In  other  words,  can  a  man,  by  a  covenant  with  a 

(1)  9  B.  &  C.  505 ;  6\  C.  (in  error)  (2)  3  R.  R.  360  (2  H.  Bl.  133). 

6  Bing.  644. 
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seller  of  a  house,  bind  all  who  may  ever  live  in  that  house  after      Keppell  ^^ 

he  shall  have  sold  it,  and  his  vendees  sold  it  over  and  over  again,       bailbt.  '^' 

to  reside  constantly  in  it  ?     The  question  answers  itself ;  but  it 

also  marks  the  distinction  between  such  cases  and  the  "^one  at       [  *54S  ] 

Bar.     The  like  observation  arises  upon  Jourdain  v.  Wilson  (i), 

which  was  a  covenant  to  supply  the  house  demised  with  water  at 

a  given  rate;  and   upon  Vernon  v.  Smith (2),  where  an  Act  of 

Parliament  had,  as  it  were,  connected  the  covenant  to  insure 

with  the  reversion,  by  directing  the  money  received  from  the 

office  to  be  bestowed  on  the  demised  premises ;  and  upon  Bally 

V.  Wells  (3),  which  was  on  a  covenant  by  the  lessee  of  tithes  not 

to  let  the  farmers  of  the  parish  have  any  of  their  tithes  without 

leave  of  the  lessor,  who  was  the  parson,  the  Court  held  this  to  be 

a  covenant  to  compel  whoever  had  the  perception  of  tithe  to  take 

in  kind,  for  the  purpose  of  excluding  circumstances  that  might 

be  made  the  ground  of  setting  up  moduses ;  they  considered  such 

a  covenant  as  only  prescribing  a  mode  of  managing  or  occupying 

the  thing  demised,  likened  it  to  an  oblic^ation  to  spend  the  muck 

on  the  land,  and  regarded  it  as  clearly  tending  to  support  the 

estate;  but  they  added  what  is  very  material  for  our  present 

purpose, — **Here  is  a  reversion  in   the   lessor,  and   a  privity 

between  him  and  the  assignee.'* 

In  the  same  spirit,  Lord  Kenyon,  when  delivering  the  judgment 
of  the  Court  on  the  much  contested  and  well  considered  case  of 
Webb  v.  Russell (4),  distinctly  said,  "It  is  not  sufficient  that  a 
covenant  is  concerning  the  land,  but,  in  order  to  make  it  run 
with  the  land,  there  must  be  a  privity  of  estate  between  the 
covenanting  parties."  Whether  he  would  have  held  the  privity 
to  be  sufficient,  which  existed  in  Vyvyan  v.  Arthur,  by  the  unity 
of  title  in  the  lessor's  assignee  to  the  premises  demised,  and  to 
the  mill  where  the  thing  was  to  be  done,  it  is  not  necessary  here 
to  inquire.  At  least,  it  may  be  said  that  there  was,  in  that  case, 
the  privity  of  the  reversion. 

Nor  is  it,  perhaps,  very  easy  to  reconcile  the  principle  of  the       [  544  ] 
latter  case  with  The  Mayor  of  Congleton  v.  Pattison  (5),  where 

(1)  23  R.  B.  268  (4  B.  &  Aid.  266).  (4)  1  B.  B.  725  (3  T.  B.  393). 

(2)  24  B.  B.  257  (5  B.  &  Aid.  1).  (5)  10  East,  130. 

(3)  3  Serj.  Wils.  25. 
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Keppbll  the  thing  to  be  done  was  upon  the  demised  premises,  although 
Bailet.  the  interest  to  which  that  thing  related  was  not  immediately  and 
directly  in  the  lessors.  But  it  is  of  more  importance  to  observe, 
that  the  present  question  cannot  be  determined  in  favour  of  the 
covenant  binding  the  assignee,  if  that  case  of  The  Mayor  of 
Congleton  v.  Pattlson  is  law,  which  never  has  been  doubted. 

This  will  appear  still  more  plainly  on  reference  to  CoUison  v. 
Lettsom  (i),  decided  in  the  Common  Pleas  upon  the  authority  of 
that  case.  The  covenant  there  was  by  the  lessor  owner  of  lands 
near  the  premises  demised,  for  himself,  his  heirs  and  assigns,  to 
give  the  lessee,  his  executors,  administrators,  or  assigns,  the 
pre-emption  of  that  neighbouring  land  not  demised.  The  lessor 
sold  both  the  one  parcel  and  the  other,  and  it  was  held  no  breach 
of  the  covenant ;  in  the  course  of  the  argument,  the  counsel  for 
the  plaintiff  abandoned  the  ground  that  the  covenant  ran  with 
the  premises  demised,  admitting,  upon  the  authority  of  The 
Mayor  of  Congleton  v.  Pattison,  that  it  was  collateral, — a  proposi- 
tion to  which  the  Court  assented.  So,  if  the  case  had  been 
reversed,  and  the  lessee  had  covenanted  to  give  pre-emption  of 
other  land  to  the  lessor,  it  follows,  that  the  assignee  of  the 
lessee,  though  also  owner  of  that  other  land,  would  not  have 
been  bound  by  the  covenant. 

In  deciding  Bally  v.  Wells,  the  Court  -  appears  to  have  felt  the 
force  of  Purfrey's  case  (2) ;  and  they  avoided  it,  by  shewing  that 
[  *545  ]  the  covenant  supported  the  *thing  demised,  and  concerned  the 
mode  of  occupying  it.  It  is  plain,  from  the  manner  in  which 
the  Chief  Justice  alludes  to  that  case,  that  he  would  have  found 
it  much  more  difficult  to  evade  its  force,  had  he  been  deciding, 
as  the  Court  was  called  upon  to  decide  in  Vyvyan  v.  Arthur ^  that 
a  covenant  to  do  something,  on  the  premises  not  demised,  with 
the  produce  of  the  demised  premises  bound  the  assignee  of  the 
lessee,  or  could  be  sued  upon  by  the  devisee  of  the  lessor. 

I  have  said  nothing  of  the  case  of  The  British  Musetim{3), 
because  the  point  analogous  to  the  present  was  not  there  deter- 
mined.    Having  been  furnished  with  the  notes  of  what  passed 

(1)  16  R.  R.  605  (6  Taunt.  224).  Trustees  of  the  British  iMusemn,  see 

(2)  Godb.  120 ;  Mooro,  243.  next  case. 

(3)  The  Dnke  of  Jhd/nrd  v.    The 
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upon  the  appeal  motion  in  that  case,  I  find  that  Lord  Eldon  Eeppbli. 
carefully  guarded  against  being  supposed  to  give  any  opinion  bailkt. 
on  the  question  whether  the  covenant  ran  with  the  land.  The 
decision  turned  upon  another  view  of  the  case,  which  prevented 
the  question  from  going  to  a  court  of  law,  as  the  Yice-Ghancellor 
had  directed ;  but  I  have  reason  to  believe  that,  upon  the  question 
whether  the  covenant  ran  with  the  land,  the  opinion  of,  at  least, 
some  of  the  Common  Law  Judges  was  in  the  negative. 

It  is  unnecessary  to  go  into  the  discussion  of  the  covenant  in 
brewers'  leases,  to  take  beer  only  at  the  lessor's  brewery.  I  am 
not  aware  of  any  decision  having  ever  authorised  the  position,  that 
such  a  covenant  binds  the  assigns  of  the  lessee  (i).  Lord  Kenyon, 
having  occasion  to  mention  the  subject  at  Nisi  Prius  in  Hartley 
V.  PehM  (2),  said  it  was  a  question  of  some  nicety,  but  he  was 
not  called  upon  to  decide  it.  In  Doe  v.  *i?eid(3),  the  learned  [  '546} 
Judges,  as  far  as  they  handle  the  question,  seem  to  think  that 
such  covenants  do  not  run  with  the  land.  Lord  Tenterden 
apparently  guards  himself  against  being  supposed  to  hold  that 
they  do;  and  Mr.  Justice  Baylby,  upon  the  question,  whether 
the  covenant  did  or  did  not  run  with  the  land,  expressly  says, 
"  I  think  it  would  be  very  difficult  to  shew  that  The  Mayor  of 
Congleton  v.  Pattison  does  not  govern  this  case."  As  the  law  at 
present  stands,  I  have  no  hesitation  in  saying,  that  whoever 
would  make  sure  of  the  benefit  of  such  a  covenant,  must  provide 
against  assignment  without  licence,  which  may  enable  him  to 
renew  the  covenant  with  the  assignee  of  the  lease. 

A  careful  examination  of  the  authorities,  then,  confirms  the 
view  which  I  set  out  with  taking  of  the  subject,  upon  principle  ; 
and  shews  that  there  would  be  considerable  difficulty  in  holding 
such  a  covenant  as  the  one  in  question  to  run  with  the  land,  even 
if  there  existed  between  the  original  parties  to  it,  the  covenantor 
and  covenantee,  that  privity  which  the  enuring  right  of  reversion 
creates  between  the  lessor  or  his  assigns  and  the  assigns  of  the 
lessee ;  that  the  cases,  taken  altogether  and  sifted,  are  adverse 
to  such  a  covenant  being  real  and  inherent,  even  in  that  case 

(1)  See  now  Luker  v.  Dennis  (1877)  (2)  3  B.  R.  668  (1  Peake,  178). 

7  Ch.  D.  227,  47  L.  J.  Ch.  174,  37  (3)  34  R.  E.  584  (10  B.  &  C.  849). 

L..  T.  827.— O.  A.  S. 
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Kbppell     of  privity ;  but  that,  where  no  such  privity  can  be  pretended  to 
Bailet.      exist,  as  in  the  present  instance,  the  covenant  is  plainly  collateral, 
and  binds  not  the  assignees. 

If  such  would  be  its  construction  at  law,  does  the  notice  which 
the  purchaser  had  of  its  existence  alter  the  case  in  this  Court, 
upon  an  application  for  an  injunction ;  or  would  it,  upon  the 
application,  of  a  co-relative  and  co-extensive  nature,  for  a  specific 
[  •'»47  ]  performance  ?  *Certainly  not  (i).  The  knowledge  by  an  assignee 
of  an  estate,  that  his  assignor  had  assumed  to  bind  others  than 
the  law  authorises  him  to  affect  by  his  contracts — ^had  attempted 
to  create  a  real  burthen  upon  property,  which  is  inconsistent  with 
the  nature  of  that  property,  and  unknown  to  the  principles  of  the 
law,  cannot  bind  such  assignee  by  affecting  his  conscience.  If  it 
did,  then  the  illegality  would  be  of  no  consequence ;  and  however 
wild  the  attempt  might  be  to  create  new  kinds  of  holding  and  new 
species  of  estate,  and  however  repugnant  such  devices  might  be 
to  the  rules  of  law,  they  would  prove  perfectly  successful  in  the 
result,  because  equity  would  enable  their'authors  to  prevail ;  nay, 
not  only  to  compass  their  object,  but  to  obtain  a  great  deal  more 
than  they  could  at  law,  were  their  contrivances  ever  so  accordant 
with  strict  legal  principle.  This  Court  would  be  occupied  in 
compelling  persons  by  way  of  injunction  and  decree,  to  perform 
covenants  which  the  law  repudiated,  and  for  the  breach  of  which 
no  damages  could  ever  be  recovered. 

A  case  like  this  bears  no  analogy  to  the  ordinary  case  of  a 
purchase  with  notice  of  a  prior  agreement  by  the  vendor  to  sell 
the  premises  to  another.  Such  a  purchaser  has  done  an 
unconscientious  act,  or  at  least  made  himself  accessory  to  the 
unconscientious  act  of  his  vendor  in  selling  another  man's 
property,  and  therefore  his  bargain  cannot  protect  him  against 
the  prior  claim :  but  that  of  which  he  there  had  notice  was  the 
legal  and  valid  act  of  the  vendor;   whereas  that  of  which  the 

(1)  This  opinion,  and  in  fact  the  covenant,  purporting  to  restrict  or 
whole  of  this  paragraph  and  the  affect  the  use  thereof,  is  bound 
following  paragraph,  are  over-ruled  thereby  in  equity,  though  the  cove- 
by  the  line  of  cases  commencing  with  nant  does  not  run  with  the  land  at 
Tidk  V.  Moxhat/f  2  Ph.  774,  which  law :  Haywood  v.  Brunswick  Building 
shew  that  a  grantee  of  laud  with  Society  (1881)  8  Q.  B.  Div.  403,  51 
notice  of  a  negative  or  prohibitive  L.  J.  Q.  B.  73,  45  L.  T.  699. — ^0.  A.  S. 
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assignees  here  had  notice,  was  their  assignor's  covenant  affecting  Kbfpbll 
to  bind  the  land,  on  which,  by  law,  it  could  not  operate.  Observe  bailey. 
how  this  would  apply  to  all  assignments  of  leaseholds.  Every 
assignee  of  a  lease  has  notice  of  the  lessor's  covenants;  con- 
seqaently  no  covenant,  how  absurd  soever,  could  be  made  by 
a  lessee,  ♦that  would  not  of  necessity  run  with  the  land  in  equity,  [  *^*^  ] 
into  whose  hands  soever  the  land  might  come;  and  all  the 
decisions  that  have  been  made  by  the  Courts  with  respect  to  such 
covenants  being  collateral  or  in  gross,  would  be  of  no  avail, 
because,  though  no  damages  could  be  recovered  for  the  breach 
of  them,  yet  the  performance  of  them  could  be  enforced  against 
every  assignee  of  the  term,  as  a  party  necessarily  fixed  with 
notice.  So  a  person  who  had  conveyed  land,  and  subjected  it  to 
covenants  in  the  hands  of  his  vendee,  could  at  once  make  sure 
of  those  burthens  following  it  into  the  hands  of  all  holders  to 
whom  it  might  pass,  by  taking  the  precaution  of  notifying  the 
covenants  in  some  effectual  though  easy  manner,  as  by  publication 
in  some  place  near  the  premises,  where  the  purchaser  must  needs 
observe  the  announcement.  This  Court  will  never  interfere,  by 
way  of  injunction,  or  in  any  other  more  direct  manner,  to  enforce 
such  covenants,  when  satisfied  that  they  could  receive  no  support 
or  countenance  at  law. 

It  is  clear,  therefore,  that  the  case  for  this  injunction  fails 
upon  these  grounds,  either  of  which  is  sufficient  to  support  the 
decision :  first,  that  the  agreement  was  in  violation  of  the  pro- 
visions and  policy  of  the  local  Act;  and,  secondly,  that  the 
covenant  on  which  the  relief  is  claimed  is  not  binding  on  the 

assignees.     The  injunction  must,  therefore,  be 

Dissolved. 
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1822. 
Jidy6, 

Lord 
Eldon,  L.C. 

Plumeu, 
M.R. 

[552] 


[554] 


The  duke  of  BEDFOED  v.  The  TEU8TEE8  of  the 

BEITI8H  MUSEUM  (1). 

(2  Myl.  &  Keen,  552—575;  S.  0.  2  L.  J.  (N.  8.)  Ch.  129.) 

An  owner  who  is  entitled  to  the  benefit  of  a  restrictive  covenant  affecting 
the  use  or  enjoyment  of  adjoining  property  may  by  his  own  conduct  or 
acquiescence  indicate  his  abandonment  of  the  objects  or  purposes  for 
which  the  restrictive  covenant  was  originally  imposed,  in  which  case 
the  covenant  will  no  longer  be  specifically  enforceable  by  him  in  equit>\ 

[By  indenture  dated  the  19th  of  June,  1676,  a  piece  of 
land  containing  seven  acres  and  tveenty-five  perches,  abutting 
eastward  in  part  upon  the  messuages  lately  erected  by  Mary 
Hudson,  and  in  other  part  upon  other  part  of  Baber's  Field, 
northwards  on  Baber's  Field  aforesaid,  westward  in  part  upon 
the  messuage  then  in  the  occupation  of  John  Morris,  and 
in  other  part  upon  Baber's  Field  aforesaid,  southward  upon 
Great  Eussell  Street  in  Bloomsbury  aforesaid  (part  of  certain 
property  in  Bloomsbury  vested  in  trustees  for  Lady  Bachel 
Vaughan  in  1669,  on  her  marriage  with  William,  Lord  Russell), 
was  sold  and  conveyed  to  Ralph  Montagu  in  fee  simple,  subject 
to  a  yearly  rent  of  5i.  thereby  reserved  to  Lady  R.  Vaughan, 
her  heirs  and  assigns ;  and  by  the  same  deed  the  purchaser] 
covenanted  with  Lady  R.  Vaughan,  her  heirs,  executors,  adminis- 
trators, and  assigns,  that  in  case  he,  his  heirs  or  assigns,  should 
erect  any  building  upon  the  said  ground,  or  any  part  thereof,  he 
or  they  should  erect  and  new-build  upon  the  said  piece  of  ground 
one  fair  and  large  messuage  and  dwelling-house,  fit  for  him  and 
his  family  to  inhabit,  composed  of  an  uniform  building,  together 
with  all  convenient  stables,  coach-houses,  and  other  out-offices 
suitable  to  the  said  mansion  or  dwelling-house ;  and  further 
should  also  keep  fenced  in  with  a  brick  wall  the  residue  of  the 


(1)  The  mere  fact  that  the  objects 
of  a  restrictive  covenant  have  been 
partly  defeated  by  the  alteration  of 
the  character  of  the  neighbourhood 
will  not  deprive  the  covenantee  or 
his  assigns  of  their  right  to  enforce 
the  same  where  such  alteration  is  not 
attributable  to  their  own  conduct  or 
acquiescence :  Sayers  v.  Collyer  (1884) 
28  Ch.  D.  103,   54  L.  J.  Ch.   1,  51 


L.  T.  723  (though  this  principle  is 
sometimes  overlooked,  as  in  Trtistees 
V.  Thackevy  87  N.  Y.  311);  nor  will 
relief  in  equity  be  refused  on  the 
groimd  of  acquiescence  in  unimpor- 
tant violations  of  the  covenant  which 
do  not  indicate  the  abandonment  of 
its  benefit :  Knight  v.  SimmondHy  '96, 
2  Ch.  294,  65  L.  J.  Ch.  583,  74  L.  T. 
663,  C.  A.— O.  A.  S. 
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said  piece  of  ground,  and  should  make  thereout  a  convenient  TreDukbof 
court  yard,  and  on  the  back  part  thereof  should  leave  space  c. 

sufficient  for  convenient  gardens  and  walks,  and  should  not  make  trusteks  oif 
any  public  or  other  way  out  of  the  said  piece  of  ground  unto  the  the  British 
fields  lying  northwards  of  the  same,  save  only  two  doors  out  of 
the  said  garden  to  be  made  for  the  accommodation  of  the  inhabi- 
tants in  the  said  chief  mansion-house  for  walking  into  and  taking 
the  air  in  the  said  fields,  nor  should  erect  any  public  brewhouse 
on  the  said  piece  of  ground,  nor  make  any  buildings  on  the  said 
ground,  save  only  convenient  offices  for  the  said  chief  messuage, 
and  ornaments  and  conveniences  for  the  *said  garden,  the  walls  [  *555  ] 
of  those  to  be  of  brick  or  stone,  and  not  of  timber ;  and  further 
should  pave,  and  make,  repair,  and  amend  the  pavement  from 
the  outward  wall  of  the  said  messuage  to  the  middle  of  the  street 
there,  and  should  fix  posts  and  pales  in  the  street  next  to  the 
said  wall,  to  range  even  with  the  rest  of  the  street ;  and  should 
not  make  any  watercourse,  drain,  or  sewer  out  of  the  said  piece 
of  ground  backwards  northward  unto  the  said  field,  nor  erect  any 
building  on  the  outermost  wall  of  the  said  ground  next  to  the 
said  field.  He  further  covenanted  with  Lady  R.  Vaughan,  her 
heirs  and  assigns,  that  if  he,  his  heirs  or  assigns,  or  any  of 
them,  should  at  any  time  thereafter  erect  any  buildings,  of  what 
nature  soever,  on  the  north  end  of  the  said  piece  of  ground,  and 
which  should  extend  northward  beyond  the  range  and  building  of 
Southampton  House,  situate  near  thereunto,  [on  the  Bloomsbury 
property]  other  than  one  or  more  summer  house  or  houses, 
banqueting  house  or  houses,  for  the  accommodation  of  the 
garden  to  be  made  in  the  said  ground,  or  what  should  be  for 
the  enlargement  of  the  great  mansion-house,  or  should  make,  or 
cause  or  permit  to  be  made,  any  watercourse,  drain,  or  sewer  out 
of  the  said  ground,  into  the  said  fields  backwards  northward,  or 
should  build  or  make  any  public  brewhouse  upon  the  said  piece 
of  ground,  then  he,  his  heirs  and  assigns,  should  forfeit  and  pay 
to  the  said  Lady  B.  Vaughan,  her  heirs  and  assigns,  91.  per  day 
80  long  as  the  said  building  or  brewhouse,  watercourse,  drain,  or 
sewer,  should  continue,  and  until  the  said  building  or  brewhouse 
should  be  taken  down,  and  such  watercourse,  drain,  or  sewer 
should  be  stopped  up,  and  the  ground  made  in  the  same  plight 
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The  Duke  OF  as  it  was  in  before  the  making  such  watercourse,  drain,  or 

Bedford  *     a     * 

^.  sewer.     ♦     *     * 

TBU8TBK8  OF       "^5^  indontures  dated  in  1682,  new  trustees  were  appointed 
THE  British  of  the  settlement  of  1669 ;  and  in  the  year  1685,  William  Lord 
r  656  1        Russell  being  dead,  the  trustees  reconveyed  the  legal  estate  to 
Lady  B.  Yaughan,  then  Lady  Bussell. 

In  pursuance  of  the  covenants,  a  mansion-house,  with  offices, 
was  built  by  Montagu  upon  the  ground  conveyed  to  him ;  and 
that  mansion-house  having  been  destroyed  by  fire,  another  was 
subsequently  erected  on  the  same  site.  Soon  after  the  establish- 
ment of  the  British  Museum  under  the  authority  of  an  Act  of 
Parliament  passed  in  the  26th  year  of  the  reign  of  his  Majesty 
George  XL,  this  house  and  premises,  known  by  the  name  of 
Montagu  House,  were  purchased,  and  were  vested  in  trustees  for 
the  purposes  of  that  institution. 

The  estates  of  Lady  Bussell  in  Bloomsbm^y  had  become  vested 
in  the  plaintiff  in  fee,  subject  to  leases  of  some  parts  of  them ; 
and  houses  had  been  erected  and  streets  formed  on  the  north, 
east,  and  west  sides,  adjacent  to  the  Museum,  and  some  of  them 
overlooking  the  gardens.  The  yearly  rent  of  5Z.  was  paid  to  the 
plaintiff,  who  claimed  under  Lady  Bussell,  not  by  descent,  but  as 
a  purchaser.  The  mansion-house,  originally  called  Southampton 
House,  and  afterwards  Bedford  House,  stood  formerly  on  the 
north  side  of  Bloomsbury  Square ;  it  was  pulled  down  in  the 
year  1800,  to  make  way  for  streets  and  buildings  which  were 
erected  on  its  site. 

The  bill  was  filed  for  the  purpose  of  obtaining  an  injunction 
[  '557  ]  to  restrain  the  defendants,  the  trustees  of  the  *British  Museum, 
from  proceeding  to  raise  in  the  gardens  certain  additional  buildings 
which  they  had  it  then  in  contemplation  to  erect.  The  intended 
additions  were  designed  for  the  reception  of  the  statues  and  other 
monuments  of  ancient  art  brought  from  Greece  by  the  Earl  of 
Elgin.  They  were  to  consist  of  a  wing  sixty  feet  in  height,  joining 
the  principal  building  at  the  eastern  extremity,  and  extending 
from  it  into  the  garden  northwards  to  the  distance  of  two  hundred 
and  ninety  feet.  On  the  western  side  a  similar  wing  had  been 
built  about  the  year  1805,  extending  northwards  about  one 
hundred  and  forty  feet ;  it  was  designed  to  lengthen  the  latter, 
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80  as  to  correspond  with  that  to  be  built  on  the  east.     These  thbDukrof 
wings,  if  erected,  would  extend  northward  considerably  beyond  ^. 

what  had  been  the  line  of  the  range  and  building  of  Southampton  ^^^  Thb^  ^^ 

House.  THB  British 

A  motion  was  made  for  an  injunction  before  the  Vice-chancellor, 
Sir  J.  Leach,  who  ordered  a  case  to  be  stated  for  the  opinion  of  a 
court  of  law  upon  the  question  whether  the  plaintiff  could  main- 
tain an  action  of  covenant  to  recover  damages  in  respect  of  the 
erection  of  buildings  to  the  northward  of  the  line  of  Southampton 
House ;  directing  that  it  should  be  stated  in  the  case  that  the 
covenant  in  the  deed  of  1675  was  made  with  the  trustees,  and  the 
rent  reserved  to  them,  and  not  to  Lady  R.  Vaughan. 

From  this  order  the  plaintiff  appealed,  and  renewed  his  motion 
for  an  injunction;  and  as  the  defendants  were  equally  dissatisfied 
with  the  Vice-Ghancellor's  order,  and  had  intended  also  to 
appeal,  it  was  arranged  between  the  parties  that  the  question 
should  be  considered  as  if  it  were  before  the  Court  upon  cross- 
motions  of  appeal. 

The  motion  was  heard  by  Lord  Chancellor  Eldon,  assisted  by 
Sir  T.  Plumer,  the  Master  of  the  Bolls. 

Mr.     Shadwell,     Mr.     Littledale,     Mr.     Abercromby,     and        [  558  ] 
Mr.  C.  S.  CnUen,  for  the  plaintiff  (i)  : 

*  *     There  is  an  express  proviso  that  no  building  shall  be        [  ''^^  ] 
erected  on  the  land  by  Mr.  Montagu,  his  heirs  and  assigns,  which 

shall  extend  northwards  beyond  the  line  of  Southampton  House ; 
and  a  penalty  of  SI.  per  day  is  imposed  so  long  as  the  agreement 
shall  continue  to  be  broken  in  that  particular. 

♦  *  The  time  that  has  elapsed  can  make  no  difference.  If 
Lord  and  Lady  Russell  could  have  applied  to  this  Court  the  day 

after  the  deed  was  *executed,  to  enforce  the  terms  of  the  agreement  [  *o6i  ] 
si)ecifically,  the  plaintiff  is  equally  entitled  to  do  so  at  the  present 
moment.  *  *  The  addition  is  not  intended  to  be  uniform  with 
the  original  mansion  ;  neither  is  that  mansion  and  the  proposed 
wing  occupied,  or  intended  to  be  occupied,  in  the  way  the  con- 
tracting parties  contemplated — as  the  residence  of  a  nobleman 

(1)  The  report  of  the  argument  and  judgment  is  abstracted  from  the 
short-hand  writer's  note. 

19—2 
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The  Duke  OF  and  his  family, — bat  for  a  totally  different   purpose;   and  it 
V.  will  extend  considerably  to  the  north  of  what  was  the  line  of 

TbusteL  of  Southampton  House. 

THE  beitish       Upon  the  face  of  the  deed,  it  appears  that  houses  had  been 

erected  on  part  of  the  adjacent  land ;  and  from  the  express 
mention  of  ''  streets  which  might  thereafter  be  built,"  it  is  clear 
that  the  erection  of  other  buildings  was  contemplated.  It 
cannot  fairly  be  inferred,  therefore,  to  have  been  the  intention 
of  Lady  Bachel  Yaughan  that  the  adjacent  land  not  conveyed  to 
Mr.  Montagu  should  remain  for  ever  in  the  state  in  which  it  then 
was ;  nor  can  it  be  maintained  that  the  plaintiff,  and  the  persons 
under  whom  he  claims,  have  been  guilty  of  any  breach  of  good 
faith  in  altering  that  state.  All  that  the  deed  provides  in  favour 
of  the  feoffee  is,  that  there  shall  be  two  exits  or  passages  out 
of  the  garden  towards  the  north,  by  which  Mr.  Montagu  and  his 
family  were  to  have  liberty  to  go  out  and  take  the  air  in  the 
fields ;  and  those  passages  have  been  preserved  to  the  present 
day.  That  is  in  the  nature  of  a  privilege  or  indulgence  to  the 
grantee,  and  ought  not  to  receive  a  larger  interpretation  than 
[  •562  ]  the  plain  import  of  the  words.  Such  ♦words  never  could  mean  ta 
give  the  Montagus  a  right  of  way  over  those  fields,  or  to  impose 
on  the  Bussell  family  the  obligation  of  keeping  the  fields  open 
for  the  benefit  of  the  Montagus  in  all  time  to  come. 

The  Attorney -General  {Sir  R.  Oifford),  Mr.  WetliereUy 
Mr.  PvUery  and  Mr.  Bligh,  for  the  defendants,  contended  that 
the  order  of  the  Vice-Ghancellor,  directing  a  ease  to  be  stated 
for  the  opinion  of  a  court  of  law,  was  unnecessary  and  improper, 
because,  independently  of  the  question  of  legal  right,  the  circum- 
stances of  the  case  were  such  as  to  deprive  the  plaintiff  of  any 
claim  to  the  protection  of  a  court  of  equity  by  injunction. 

LoBD  Eldon,  L.  C.  : 

I  think  it  right  for  myself  to  say  I  have  formed  no  opinion, 
nor  do  I  mean  to  pronounce  any  opinion,  whether  any  action 
could  or  could  not  be  maintained  by  the  Duke  of  Bedford 
against  the  trustees  of  the  British  Museum  if  they  proceed  with 
the  proposed  building.     That  is  not  the  subject  of  this  day's- 
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consideration.     Neither  am  I  disposed  to  meddle  with  another  ThbDukbof 

Bb  d  pord 

question,  as  to  which  also  I  disclaim  saying  one  word  judicially —  r. 

whether  now  or  heretofore  the  trustees  of  the  British  Museum,  xeustebs  of 
upon  any  thing  that  appears  in  this  instrument,  could  have  the  British 

MXTSBUM. 

applied  to  the  Court  to  restrain  the  Bedford  family  from  doing 
that  which  they  have  done.  The  point  to  which  I  have  confined 
my  attention,  and  upon  which  I  am  anxious  to  have  the  opinion 
of  the  Master  of  the  Bolls,  is,  taking  it  for  granted  that  an 
action  could  be  brought  by  the  Duke  of  Bedford  under  the  deed 
of  1675,  whether,  under  all  the  circumstances  of  this  case,  his 
Grace  must  be  content  with  his  legal  remedy  for  the  purpose  of 
obtaining  compensation  for  any  injury  he  *may  have  sustained,  [  •563  ] 
or  whether  he  has  a  right  to  the  better  mode  of  relief  which 
a  court  of  equity  affords  by  injunction. 

When  Bedford  Square  was  built,  it  is  impossible  to  doubt  that 
the  owners  of  houses  on  the  east  side  of  that  Square  thought 
that  an  increased  value  attached  to  them,  because  the  residents 
in  those  houses  would  have  the  Museum  on  one  side  and  the 
Square  on  the  other.  So  with  respect  to  Gower  Street,  every  one 
remembers  that  the  houses  on  the  east  side  were  always  adver- 
tised as  much  more  valuable  than  those  on  the  west ;  and  why  ? 
Because  from  the  former  there  was  a  prospect  of  the  country, 
extending  to  Islington,  and  because  also  their  inhabitants  could 
have  a  refreshing  walk  from  their  own  homes  through  the  fields 
as  far  as  Queen  Square,  which  was  then  the  northern  extremity 
of  that  part  of  the  metropolis.  It  was  no  doubt  imagined  that 
the  Duke  of  Bedford  could  never  be  advised  to  cover  this  land 
with  buildings,  and  that  all  the  property  between  Gower  Street 
and  what  is  called  Brunswick  Square  would  remain  open  as  long 
as  the  leases  of  the  houses  in  Gower  Street  should  endure ;  nor 
was  it  to  be  expected  that  if  the  Duke  of  Bedford  had  a  right 
to  tell  the  trustees  of  the  British  Museum  that  they  should  not 
build  further  without  his  consent,  the  tenants  on  the  east  side 
of  Bedford  Square  might  not  ask  of  his  Grace  to  insist  upon  that 
right  for  their  sakes.  '^ 

This  subject  may  be  illustrated  by  what  has  happened  with 
respect  to  Gower  Street.  From  time  to  time  buildings  were 
raised  by  the  lessees  in  that  street  contrary  to  the  covenants  in  . 
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TbeDdkeof  their  leases,  but  with  the  consent  of  the  Duke  of  Bedford,  until 
Y.  the  covenant  against  the  tenant  erecting  buildings  behind  his 

TBU8TBB8  OF  ^^^^^  bccame,  with  reference  to  the  situation  of  his  neighbours, 
THE  Bbitibh  an  oppressive,  though  ♦not  an  unjust  restriction.  Suppose,  for 
r  *664  1  example,  there  were  ninety  houses  on  the  east  side  of  Gower 
Street,  and  the  Duke  had  allowed  the  tenants  of  eighty  of  them 
to  raise  their  back  buildings  to  a  height  extremely  inconvenient 
to  the  others  from  whom  he  withheld  that  permission,  it  could 
not  be«  said  that  he  was  acting  illegally  or  improperly  in  so 
doing ;  but  it  becomes  quite  a  different  question,  if,  under  such 
circumstances,  he  files  a  bill  to  prevent  those  others  from  raising 
their  washhouses  or  outbuildings.  If  such  a  bill  were  filed,  it  is 
questionable  whether  the  Court  would  not  say  it  was  clear,  from 
all  the  circumstances,  that  each  of  those  tenants  thought  he  was 
entitled  to  the  benefit  which  his  Grace,  by  declining  to  enforce 
the  covenant,  had  allowed  to  the  rest.  The  question,  therefore, 
is,  not  whether  the  party  can  bring  an  action,  but  whether  he 
can  come  into  equity  for  relief,  and  thereby  render  an  action  for 
compensation  unnecessary — whether,  under  all  the  circumstanceti 
of  the  case,  the  Duke  of  Bedford  can  be  heard  to  say  **  I  can  or 
I  cannot  maintain  an  action  at  law;  but  be  that  as  it  may,  I  will 
not  seek  relief  in  that  mode,  but  will  come  into  a  court  of  equity, 
and  insist  upon  having  the  extraordinary  relief  which  that  Court 
gives  beyond  what  is  afforded  by  courts  of  law.  I  will  have  an 
injunction,  to  prevent  the  necessity  of  my  consulting  any  law 
courts  whatever  as  to  my  relative  situation  with  regard  to  these 
trustees." 

Consider  how  the  matter  stands  upon  the  deed  of  1675.  It 
appears  that,  from  the  year  1675  to  the  year  1800,  buildings  in 
the  neighbourhood  of  Bedford  House  have  been  erected  to  the 
eastward ;  that  there  has  been  a  prolongation  of  streets  from 
Bedford  House  to  the  New  Boad,  and  that  buildings  also  have 
been  erected  on  the  westward  through  Bedford  Square ;  that 
there  were  no  buildings  at  all  in  the  space  between  Brunswick 
[  •ses  ]  *  Square  and  Gower  Street,  but  that  the  large  mansion,  to 
which  the  terms  of  this  instrument  refer,  and  which  now 
forms  the  Museum,  had  stood  upon  its  present  site  up  to  the 
year  1800. 
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[His  Lordship  here  read  passages  from  the  deed  of  1675,  TheDukbof 
which  has  been  abready  stated,  see  ante,  pp.  288,  289,  and  he  9. 

then  continued  as  follows :]  Trub^eks  of 

Now  in  determining  how  a  court  of  equity  ought  to  proceed,  thb  British 
,  jausbuh. 

it  IS  proper  to  consider  not  only  what  would  be  done  in  the  actual       r  555  -j 

matter  before  it,  but  what  the  Court  would  do  in  other  cases  falling 

within  the  same  principle.     Suppose  that  after  Mr.  Montagu 

had  built  this  house  ranging  with  all  the  surrounding  buildings 

that  belonged  *to  the  Duke  of  Bedford,  and  ranging  with  Powis       [  •567  ] 

House  and  other  large  mansions  standing  in  Great  Eussell  Street ; 

suppose  that  after  the  summer  house  and  banqueting  house  had 

been  erected  (which  clearly  would  not  have  affected  the  prospect 

from  Bedford  House),  and  after  the  garden  wall  (on  which  the 

feoffee  was  not  to  place  three  additional  bricks)  had  been  built, 

the  Duke  of  Bedford  had  said,  '*  there  is  nothing  to  restrain  me ; 

I  will  place  a  sugar  house  on  one  side  and  a  soap  house  or  gas 

works  on   the  other   side  '/*    or  rather,   suppose,   which  is   a 

handsomer  way  of  putting  it,  that  the  Duke  had   built  a  row 

of  houses  close  to  the  wall,  and  afterwards  Mr.  Montagu  had 

said  he  did  not   like   to   have  his  gardens  overlooked   by  his 

neighbours'  servants,  and  he  would  therefore,  notwithstanding 

the  covenant,  build   this  wall  twice  as  high  as  it  was  before ; 

though  I  admit  that  the  Duke  of  Bedford  might  have  had  a 

proper  ground  of  action,  would   this   Court  have  granted  an 

injunction  ?     My  answer  is,  no :  for,  upon  looking  to  authority, 

I  find  the  law  to  be  as  Lord  Kenyon  has  laid  it  down.     If  this 

deed  is  permitted  to  be  urged  against  what  I  must  call,  not  the 

legal,  but  the  actual  intention  of  the  parties,  and  if  you  have 

the  means  of  obtaining  any  remedy,  you  may  have  recourse 

to  your  deed ;  but  you  cannot  under  such  circumstances  come 

into  a  court  of  equity  for  a  remedy  which  the  Court  never  grants 

except  in  cases  where  it  would  be  strictly  equitable  to  grant 

it.     It  is  impossible  to  state,  as  the  doctrine  of  a  court  of  equity, 

that  the  Court  will  carry  into  execution  a  specific  covenant  in 

all  cases  where  the  legal  intention  of  the  deed  is  found.     A 

doctrine   like  that  would  be  widely  inconsistent  with  general 

practice,  and  would   directly  contradict  the  daily  and  hourly 

experience  of  us  all. 
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The  Duke  OF  The  deed  proceeds  farther,  and  states  as  a  distinct  covenant 

«.  that  if  the  said  Ealph  Montagu,  his  heirs  or  ^assigns,  or  any 

Tbustbes  op  ^^  thein,  shall  at  any  time  thereafter  erect  any  building  of  what 

THE  Beitibh  nature  soever  on  the  north  end  of  the  said  piece  of  ground,  and 

IMTttaicttm 

r  'ries  1  which  shall  extend  northward  beyond  the  range  and  building 
of  Southampton  House,  situate  near  thereunto,  other  than  one 
or  more  summer  house  or  other  houses  for  the  accommodation 

of  the  garden,  he  and  they  shall  forfeit  and  pay  &c. .     Now 

what  would  it  have  signified  as  between  these  parties,  in  the 
consideration  of  such  a  case  as  this,  whether  a  house  was  or  was 
not  built  in  the  range  of  Southampton  House,  if  there  were 
placed  between  this  house  and  Southampton  House  three  or  four 
streets  excluding  the  smallest  possible  view  from  Southampton 
House  of  any  thing  north  of  this  mansion,  and  by  the  acts  of 
the  Bedford  family  themselves  destroying  the  very  purpose  for 
which  this  covenant  was  here  inserted  ? 

Suppose  again  that  the  moment  after  Mr.  Montagu  had  in 
discharge  of  the  original  engagement  built  this  great  mansion 
fit  for  the  pleasurable  residence  of  a  nobleman  or  gentleman 
of  fortune,  and  had  also  according  to  the  covenants  erected 
suitable  offices  and  the  ornamental  banqueting  house  and 
summer  house,  the  Duke  of  Bedford  had  then  put  a  public 
brewhouse  in  the  vicinity  of  the  garden,  what  would  the  Montagu 
family  have  said  ?  And  yet  there  is  nothing  here  from  which 
it  can  be  pretended  that  there  is  an  express  prohibition  of  such 
a  proceeding.  Neither  do  I  say  whether  the  Bedford  family 
could  have  built  a  public  brewhouse  to  the  north  of  this  mansion ; 
but  suppose  such  a  thing  had  been  done,  and  the  Duke  of 
Montagu  had  then  said,  ''You  have  spoilt  my  banqueting  house 
and  summer  house  unless  I  am  to  drink  nothing  but  porter; 
I  must  therefore  built  a  wall  which  will  likewise  prevent  the 
smoke  of  the  engines  of  the  brewhouse  coming  from  the  north.'' 

[  *b69  I  Will  it  be  contended  that  in  such  a  case  the  *Bedford  family 
could  come  to  a  court  of  equity  for  protection  on  the  ground 
that  the  Duke  of  Montagu  was  going  to  build  a  wall  higher  than 
the  covenants  permitted,  or  even,  we  will  suppose,  an  immense 
brewhouse,  they  having  on  their  part  religiously  kept  their 
covenant  by  making  two  archways   through  which  his   Grace 
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miRht  go  and  take  the  salubrious  air  which  it  was  intended  ThbDukbof 

Bedford 
he  should  have  ?  r. 

If  the  parties  have  so  dealt  with  regard  to  the  legal  rights,  xbustbks  op 
that  the  object  of  the  one  party  is  defeated,  is  the  other  to  the  British 
do  what  he  pleases,  while  the  first  is  not  at  liberty  to  call  upon 
that  other  to  account  for  doing  that  which  he  himself  is  by 
the  deed  prohibited  from  doing?  I  do  not  think  that  a  court 
of  equity  is  to  act  by  reciprocity  of  covenant ;  I  rather  mistake 
what  has  been  held  to  be  the  doctrine  of  courts  of  equity 
during  the  whole  course  and  practice  of  my  life,  if  this  Court 
does  not  say  to  parties  who  are  so  circumstanced,  ''Confine 
yourselves  to  your  legal  remedies  if  you  have  any,  and  do 
not  come  here  in  cases  of  this  description  to  ask  of  the  Court 
to  give  you  more  relief  than  could  be  obtained  in  a  court 
of  law." 

Upon  this  point  I  am  anxious  to  have  the  opinion  of  the 
Masteb  of  the  Bolls,  first  making  most  respectfully  this  single 
observation  upon  a  subject  which  calls  for  vigilant  attention, 
that  if  there  be  a  question  in  a  court  of  equity,  the  decision 
of  which  will  render  the  consideration  of  it  in  courts  of  law 
unnecessary,  it  is  then  the  duty  of  the  court  of  equity  first  to 
decide  that  question.  If,  for  example,  it  should  happen  in  this 
case,  that  after  the  parties  had  gone  to  trial,  and  the  defendant 
had  obtained  a  verdict  at  law,  this  Court  would  nevertheless 
have  given  no  relief;  then  it  is  for  the  interest  of  the  suitors 
that  they  should  be  told  so  *in  the  first  instance,  and  not  in  [  **>70  ] 
the  last  stage  of  the  proceedings.  Why  is  the  Court  to  send 
them  to  law,  and  afterwards  to  tell  them  when  they  come  back 
that  nothing  can  be  done  for  them  here  ?  If  that  is  to  be  the 
course,  it  is  better  to  dismiss  them  out  of  Court  at  once  and 
in  the  first  instance,  let  the  result  of  the  application  to  a  court 
of  law  be  what  it  may. 

I  do  confess  myself  unable  to  say  that  this  is  one  of  the  cases 
in  which  the  Court  ought  to  give  relief  by  injunction.  The 
difficulties  I  have  stated  are  difficulties  I  am  unable  to  get  over, 
and  I  state  them  without  prejudice.  Having  done  so,  I  must 
request  the  Master  of  the  Bolls  to  state  what  view  he  has 
taken  of  the  case. 
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The  Duke  OF   SiR  T,  Flumer,  M,  E.  : 
Bedford 

V.  The  single  question  now  before  the  Court  is  one  which  respects 

The 

Trustees  OF  ^^^  exercise  of  the  jurisdiction;  and  this  Court,  while  it  deter- 
THE  British  mines  that  question  upon  principles  peculiar  to  itself,  cautiously 

abstains  from  deciding  whether  either  party  has  a  remedy  at 
law  against  the  other,  leaving  each  of  them,  as,  in  my  opinion, 
it  ought  to  leave  them,  to  agitate  that  question  in  a  court 
of  law. 

Now,  if  this  were  a  case  in  which  the  plain tifif  had  not  a  legal, 
but  had  only  an  equitable  remedy,  as  was  attempted  to  be 
argued  by  his  counsel,  on  the  assumption  that,  by  reason  of 
certain  technical  forms,  he  was  debarred  from  obtaining  any 
redress  at  law ;  if  the  case  was  reduced  to  that  point,  it  would 
become  extremely  material  to  consider  whether  the  party  had 
any  claim  at  all  to  come  into  a  court  of  equity  for  its  equitable 
assistance.  That,  however,  is  not  the  present  question.  On  the 
contrary,  those  who  support  the  application  for  the  injunction 
also  insist  that  the  Duke  of  Bedford  has  a  clear  legal  right ;  that 
[  •571  ]  upon  the  true  construction  of  *the  contract,  and  upon  all  that 
has  happened  between  the  parties,  it  is  competent  to  the  Duke, 
as  representing  the  original  vendor,  to  assert  his  legal  right. 
Undoubtedly  it  is  perfectly  open  to  him  to  take  that  course ; 
and  nothing  which  this  Court  shall  detennine  will,  in  the  leasts 
abridge  his  right. 

Again,  in  considering  whether  the  plaintiff  is  precluded  from 
having  the  equitable  assistance  of  this  Court,  it  must  not  be 
supposed  that  the  slightest  imputation  is  cast  upon  his  conduct. 
It  is  not  on  the  ground  that  the  party  applying  for  relief  has 
conducted  himself  improperly — so  contrary  to  the  agreement  as 
to  deprive  himself  of  that  remedy,  that  the  assistance  by  injunc- 
tion may  be  refused ;  but  the  question  is,  whether,  from  the 
altered  state  of  the  property,  altered  by  the  acts  of  the  party 
himself,  he  has  not  thereby  voluntarily  w^aived  and  abandoned 
all  that  control  which  was  applicable  to  the  property  in  its  former 
state.  It  was  perfectly  competent  to  the  plaintiff  to  make  what 
use  he  pleased  of  his  contiguous  lands ;  he  was  not  fettered  in 
so  doing  by  any  previous  obligation  to  the  contrary ;  and  when 
he  took  upon  himself  to  act  in  the  manner  in  which  he  has  acted. 
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and  to  cover  the  vacant  ground  with  buildings,  the  question  is,  ThbDukeof 
whether,   having   regard  to   the  mutual  dealings  between   the  t, 

pfurties  with  respect  to  the  property  as  it  stood  both  originally  teuotbes  op 
and  afterwards,  it  is  consonant  with  the  principles  of  equity  to  the  British 

M.USET71C. 

interpose  at  this  time  of  day. 

In  that  point  of  view,  it  appears  to  be  a  consideration  of  great 
importance,  more  especially  with  reference  to  property  in  the 
metropolis,  how  far  parties  shall  now  be  permitted  to  go  back, 
and  revive  all  the  objections  arising  out  of  long  antecedent  cove- 
nants and  engagements,  and  to  give  them  such  an  application  to 
the  *  buildings  of  the  metropolis  in  its  present  rapidly  increasing  [  *572  ] 
state,  that,  while  one  party  is  left  at  liberty  to  obtain  the  most 
profitable  consideration  for  his  land,  every  obligation  which  is  in 
the  nature  of  restriction  shall  be  enforced  by  that  party  as  against 
the  owner  of  the  adjoining  land.  The  question  is  not  to  be  deter- 
mined on  the  letter  of  the  contract.  Bv  the  letter  of  the  contract, 
the  Duke  is  under  no  positive  engagement  to  leave  the  northern 
boundary  open ;  but  the  question  is,  whether,  according  to  good 
faith  and  the  true  understanding  of  the  parties  at  the  time  when 
this  contract  was  entered  into,  the  terms  of  the  engagement  had 
not  reference  to  the  property  while  it  remained  in  its  then  state. 
There  were,  here,  two  large  mansions — one  erected,  the  other 
to  be  erected,  contiguous  to  each  other,  to  be  enjoyed  by  two 
noble  families,  with  their  appendages  of  gardens  and  offices ; 
and  the  question  is,  whether  the  obhgation  did  not  remain  so 
long  as  those  two  mansions  remained,  the  parties  mutually  con- 
templating all  the  enjoyment  to  be  derived  from  every  thing 
which  could  contribute  reciprocally  to  their  beauty,  ornament, 
and  use. 

It  is  to  be  recollected  that  the  piece  of  ground  in  question 
was  bought  for  the  very  purpose;  and  it  is  an  obligation 
cast  upon  the  purchaser,  if  he  builds  at  all,  that  he  shall 
erect  one  mansion  only, — one  large  fair  mansion,  with  suitable 
gardens  and  offices  attached  to  it, — his  understanding  being 
that  he  should  have  all  the  advantages  which  the  site  then 
possessed,  unless,  indeed,  it  is  to  be  presumed  that  he  could 
undertake  to  erect  a  mansion  in  such  a  situation,  and  on  so 
magnificent    a    scale,   with    all  the    obligations    thrown   upon 
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The  Duke  OF  himself,   and    none   on    the    contrary,   expressed  or    implied, 
r.  imposed  upon  the  other  party  who  had  subjected  him  to  those 

TbustIL  ok  obligations. 

THE  Bbitibh  This  understanding  between  the  parties  results  from  every 
[  573  ]  P*'^^  of  the  agreement.  The  party  whom  the  Duke  represents 
covenants  that  Mr.  Montagu  shall  have  the  unlimited  enjoyment 
of  the  property  conveyed,  with  all  that  belonged  to  it.  It  is  quite 
evident,  from  the  expression  with  respect  to  the  opening  into  the 
fields,  that  it  was  in  the  contemplation  of  the  parties  that  the 
land  to  the  north  should  remain  fields  or  open  ground ;  and  in 
the  parts  of  the  deed  referring  to  the  streets  to  the  southward 
and  the  contiguous  buildings  to  the  east  and  west,  there  is  not 
a  syllable  which  indicates  an  intention  that  the  northern  boundary 
was  not  to  remain  open.  It  was  that  which  principally  induced 
Mr.  Montagu  to  build.  If  the  subject-matter  of  the  contract  is 
changed,  if,  from  the  alterations  which  take  place  in  the  lapse  of 
time,  both  noble  families  quit  their  residences,  and  the  mansion 
which  had  been  built  ceases  to  be  a  place  of  residence  for  a  family 
of  this  description,  and  becomes  appropriated  to  other  purposes, 
a  new  set  of  interests  and  rights  would  be  applicable  to  it  in  its 
altered  state.  Who  is  it  that  has  created  this  alteration  ?  The 
party  who  now  seeks  to  enforce  the  obligation  which  applied  to 
the  property  in  its  former  state.  It  was  perfectly  competent  to 
the  Duke  of  Bedford  to  build  to  the  northward  all  the  streets  he 
has  built,  and  to  surround  and  enclose  Montagu  House  with 
buildings  for  trade  and  commerce,  or  in  any  way  he  thought 
proper ;  but,  having  so  done,  can  it  be  said  to  be  equitable  or 
consonant  with  justice,  after  having  induced  a  man  to  build  a 
suitable  mansion,  after  having  surrounded  him  with  buildings 
and  blocked  up  all  that  tempted  him  to  build,  and  precluded  him 
from  the  pleasurable  or  profitable  enjoyment  of  his  mansion,  to 
insist  on  its  remaining  in  the  state  in  which,  by  the  letter  of  the 
deed,  the  party  is  bound  to  preserve  it  ?  At  law  such  conduct 
[  •574  ]  may  be  no  defence.  Notwithstanding  *his  having  altered  the 
state  of  the  property,  the  Duke  may  still  be  entitled  to  the  benefit 
of  the  covenant,  and  if  so,  let  him  take  his  legal  remedy ;  but 
the  question  is,  whether  a  court  of  equity  must  not  consider  how 
far  it  is  reasonable  to  permit  a  party  who  has  so  dealt  with  the 
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property,  and  so  altered  its  condition,  to  obtain  his  remedy  by  TheDukeof 
the  interposition  of  this  Court.  bdfokd 

The  case  made  by  the  bill,  therefore,  is  not  that  which  was  -     ^^" 

contemplated  by  the  deed.     The  case  made  by  the  bill  is,  that  the  British 

"\IUSEUM 

this  erection  will  obstruct  the  view  of  the  lessees  of  the  new 
houses  which  have  been  built  on  the  adjoining  land.  Was  that 
the  design  of  the  obligation?  The  very  circumstance  of  the 
Bedford  family  having  surrounded  Montagu  House  with  streets 
and  buildings,  after  having  become  parties  to  this  contract,  (the 
intention  being,  that  the  two  contiguous  mansions  should  be 
inhabited  by  noble  families,)  is  made  the  ground  on  which  the 
equitable  relief  is  sought,  because,  otherwise,  it  is  said,  these 
lessees  will  be  prevented  from  enjoying  the  view  into  the  gardens 
and  grounds  of  the  Museum.  Would  not  that  be  to  apply  all  the 
covenants  of  the  deed  to  a  different  state  of  things  from  that 
which  was  the  object  and  design  of  both  parties  ? 

The  question  then  is,  whether  a  court  of  equity  is  bound  to 
assist  a  party  to  do  that  which  neither  party  contemplated,  and 
whether  it  would  not  be  inequitable,  unreasonable,  and  unjust  to 
enforce  the  covenants  specifically  in  the  existing  state  of  the 
property ;  and  considering  it  in  that  view,  I  entertain  a  strong 
opinion  that  this  is  not  a  case  in  which  the  Court  ought  to 
interfere. 

'     Upon  these  grounds,  therefore,  and  without  the  least  imputa-        [  oTs  j 
tion  upon  the  Duke  or  those  who  advised  him,  I  think  he  has 
voluntarily  brought  the  property  into  a  state  which  makes  this 
part  of  the  agreement  no  longer  applicable,  or  which  at  least 
renders  it  unreasonable  that  the  covenant  should  be  enforced. 

At  the  close  of  the  judgment,  the  plaintiff's  counsel  stated  that, 
as  the  sole  object  of  the  Duke  of  Bedford,  in  instituting  the  suit, 
was  to  obtain  the  opinion  of  the  Court  upon  the  question  of  right, 
it  became  unnecessary  to  prosecute  the  cause  further.  An  order 
was  accordingly  taken,  by  arrangement  between  the  parties, 

Dismissing  the  bill. 


•  * 


\  I 
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1833. 
Nov.  12. 


Rolls  Court. 
Leach,  M.R. 

On  Appeal. 

1834. 
Nov.  18,  21. 

Lord 

Brougham. 

L.C. 

[  576  ] 


[  :m  ] 


[  ♦587  ] 


ATTOENEY-GENEEAL   v.    The   IEONMONGEES' 

COMPANY. 

(2  Myl.  &  Keen.  576—589;  S.  C.  3  L.  J.  (N.  S.)  Ch.  1.) 

A  teetator  gave  the  residue  of  his  estate  to  trustees,  positively  for- 
bidding them  to  diminish  the  capital  thereof,  or  that  the  interest  and 
profit  arising  be  applied  to  any  other  use  or  uses  than  thereinafter 
directed;  and  he  proceeded  to  direct  one  moiety  of  the  income  to  be 
applied  to  the  redemption  of  British  slaves  in  Turkey  or  Barbary ;  and 
the  other  moiety  t^  be  applied  to  other  specified  charitable  purposes : 
Held,  upon  appeal,  that  the  Court  had  jurisdiction  to  apply  cyjtrh  the 
income  of  the  moiety  devoted  to  the  redemption  of  British  slaves. 

[This  case  is  usually  cited  from  the  report  of  a  later  hearing 
before  Lord  Cottenham,  L.  C,  given  in  Craig  &  Phillips,  p.  208, 
from  which  an  appeal  was  presented  to  the  House  of  Lords  which  is 
reported  in  10  CI.  &  Fin.  908,  under  the  name  of  The  Ironmongers' 
Company  \.  Attorney -General,  These  reports  will  be  dealt  with 
in  their  proper  place,  but  it  may  be  convenient  to  refer  here  to  a 
very  similar  unreported  case  mentioned  by  the  counsel  for  the 
appellant  (Sir  E.  Sngdcn),  at  p.  583,  under  the  title  of]  The 
Attorney-General  v.  The  Bishop  of  Lland<iff  {i),  where  a  testator 
having  bequeathed  certain  suras  out  of  his  fortune  for  the  founda- 
tion of  scholarships  in  the  two  Universities,  and  directed  the 
residue  to  be  employed  (as  in  the  present  case),  in  the  redemption 
of  British  captives  in  Turkey  or  Barbary,  and  it  appeared  that 
there  were  none  to  redeem,  the  Court  directed  the  liberated  fund 
to  be  applied  towards  the  augmenting  of  the  scholarships. 

[The  Lord  Chancellor,  referring  to  this  case  in  the  course 
of  his  judgment,  said  :] 

The  unreported  case  with  which  I  have  been  furnished,  of  The 
Attomey-Generaly.  The  Bishop  of  Llanclaff,  resemhles  the  present 
in  many  particulars.  It  arose  upon  Lord  Craven's  will  in  1647, 
which  gave  part  of  his  property  to  endow  scholarships  at  the  two 
Universities,  *and  the  residue  to  redeem  British  captives,  exactly 
as  this  will  does.  Upon  a  reference  to  the  Master,  it  was  found 
that  there  were  none  to  redeem ;  and  a  scheme,  being  approved, 
was  sanctioned  by  the  Court,  for  using  all  this  fund,  except  a 
moderate  portion  set  apart  in  case  captives  should  be  made,  and 

(1)  March  9th,  1819. 
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applying  the  residue  to  increase  the  number  and  income  of  the        A.-a. 
scholars.     Nothing  can  be  conceived  more  like  than  that  case  to     the  iron- 
this ;  the  only  difference,  indeed,  being  that  there  are  said  to  be,   ,  company 
here,  words  of  exclusion.     *     *     * 

In  the  case  of  a  charity,  where  I  bequeath  lOOZ.  to  one  object,  [  ''^^  ] 
and  501.  each  to  two  other  objects  of  bounty,  my  trustees  violate 
their  duty  if  they  give  less  than  lOOZ.  to  the  one,  and  more  than 
502.  to  each  of  the  other  two ;  and  that,  whether  I  use  words 
of  exclusion,  such  as  "  no  otherwise,"  **  no  other  charities,"  &c., 
or  omit  to  use  them.  But  when  the  one  object  fails,  the  doctrine 
of  cypres  becomes  applicable,  although  it  has  no  place  in  legacies 
to  individuals;  and  the  intention  to  which  the  Court  is  to 
approximate  will  be  gathered  from  the  other  gifts,  and  from  the 
gift  itself.  Should  words  be  used  which  positively  exclude  such 
an  approximation, — as,  for  instance,  if  there  be  an  express 
direction  that  each  of  the  charities  named  shall  have  so  much, 
and  neither  more,  nor  less,  and  one  shall  not  be  extended  in  case 
the  objects  of  another  fail, — then,  clearly,  the  doctrine  can  have 
no  place  ;  but  that  is  because  the  will  of  the  testator  has  expressly 
said  so  ;  and  by  acting  against  his  clear  intent,  the  Court  would 
not  be  executing  cypres  (as  near  as  possible),  but  departing  as  far 
as  possible  from  that  intent.  This  cannot  be  said  of  the  general 
words  used  here,  which  are  abundantly  satisfied  if  no  part  of  the 
capital  is  given  away  at  all,  and  no  *part  of  the  interest  to  any  [  *o89  ] 
other  than  the  specified  purposes.  Nor  is  the  will  at  all  violated 
by  applying  the  undisposed  and  undisposable  surplus  of  one 
branch  to  increase  the  objects  of  the  other  branches  of  the  same 
charitv. 

[A  declaration  was  inserted  in  the  decree]  that  the  Court  has 
jurisdiction  to  apply  the  surplus  income  of  the  moiety  of  the 
charity  property  in  question  in  the  cause,  and  the  accumulations 
thereof,  as  near  as  may  be  to  the  intentions  of  the  testator  ; 
having  regard  to  the  bequest  touching  British  captives,  and  also 
to  the  other  charitable  bequests  in  the  will ;  and  refer  it  back  to 
the  Master  to  approve  a  proper  scheme  for  such  application. 
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1833. 

Aor.  9. 


Solh  Cmtrt. 
Leacu,  M.ll. 

On  Appeal. 

1834. 

May  23,  24. 
27. 

Nov,  21. 


Lord 

Brougham, 

L.C. 

[  590  ] 


[  ^591  ] 


HAEEINGTON  and  MILLIGAN  v.  L0NG(1). 

(2  Myl.  &  Keen,  590—599.) 

It  is  not  maintenance  to  purchase  an  interest  which  is  the  subject  of 
a  suit;  but  if  the  purchaser,  having  an  ulterior  object  in  view  which 
he  may  forward  by  obtaining  control  over  the  suit,  gives  an  indemnity 
against  all  costs  that  have  been  or  may  be  incurred  by  the  seller  in  the 
prosecution  of  the  suit,  the  transaction  amounts  to  maintenance. 

The  bill  was  filed  by  Joseph  Harrington  and  Charles  Milligan 
as  a  supplemental  bill,  and  it  prayed  that  the  plaintifif  Harrington 
might  have  the  benefit  of  a  decree  which  had  been  obtained  by 
the  plaintiff  Milligan  as  a  creditor  of  the  deceased  testator  Long, 
in  a  suit  instituted  by  Milligan  for  the  benefit  of  himself  and  all 
other  the  creditors  of  Long.  The  bill  stated,  as  supplemental 
matter,  that  the  defendant  Sarah  Long,  the  executrix  of  the 
testator,  had  proved  the  will  since  the  decree  had  been  obtained, 
and  that  no  account  of  the  testator's  assets  had  been  directed 

against  her  in  the  original  suit,  although  she  had   been  made 

• 

a  party  defendant  to  that  suit,  as  claiming  to  be  entitled  to 
the  testator's  real  estate  under  a  deed  executed  by  the  testator 
five  days  only  previous  to  his  death  ;  and  the  bill  also  stated,  as 
supplemental  matter,  that  the  deed,  so  executed  by  the  testator 
in  her  favour,  was  made  when  the  testator  was  in  a  state  of 
mental  incapacity,  and  ought  to  be  declared  fraudulent  and  void 
as  against  creditors.  The  bill  further  stated,  that,  subsequently 
to  the  decree  obtained  by  Milligan  in  the  original  suit,  the  plaintiff 
Milligan,  in  consideration  of  a  sum  of  60Z.,  had  assigned  the 
debt,  amounting  to  95/.,  which  he  had  proved  before  the  Master, 
to  Harrington,  with  whom  he  had  joined  as  co-plaintiff  in  the 
supplemental  suit. 

The  defendant  Sarah  Long,  by  her  answer,  stated  that  she 
had  been  informed,  and  believed,  that  such  an  ^assignment  of  the 
debt  of  95Z.  as  was  stated  in  the  bill  had  been  made  by  Milligan 
to  the  plaintiff  Harrington,  and  that  she  believed  such  assign- 
ment to  have  been  made  solely  for  the  purpose  of  prosecuting 
this  suit ;  and  she  submitted  that  such  assignment  was  contrary 
to  law. 

(1)  HUton  V.  Woods  (1867)  L.  R.      (1883)  11  Q.  B.  D.  1,  52  L.  J.  Q.  B. 
4  £q.  432 :   Bradlaugh  v.  NewdegaU      454. 
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Before  the  plaintiff's  counsel  opened  the  case,  the  objection  Habbikotok 
raised  by  the  answer  of  the  defendant  Sarah  Long  was  taken ;  long. 
namely,  that  the  bill  could  not  be  maintained,  inasmuch  as  the 
assignment  made  by  Milligan  to  the  plaintiff  Harrington,  was 
made  solely  for  the  purpose  of  enabling  the  latter  to  prosecute 
the  suit,  and  upon  the  further  ground  that  the  assignment  of  the 
debt  was  accompanied  by  a  deed  of  indemnity  from  Harrington 
to  MiUigan  against  the  expenses  which  had  been  already  incurred, 
or  might  be  incurred,  by  Milligan  in  the  prosecution  of  the  suit. 

Mr,   Bickerstethf   Mr.   Pemherton,   and   Mr.    Wakefield^   in 
support  of  the  objection : 

*  *  It  is  alleged  that  Harrington  has  an  interest  in  a  debt 
to  a  large  amount,  found  in  another  suit  to  be  due  from  the 
testator  in  this  cause  to  a  Mr.  Bowater.  *  *  This  Court  will  [  692  ] 
not  permit  a  stranger  to  buy  the  claim  of  a  creditor  who  has 
instituted  a  suit,  in  order  to  make  the  claim  so  purchased  the 
instrument  of  further  litigation.  *  *  The  principles  applicable 
to  maintenance  and  champerty  at  law  are  fully  recognised  in 
courts  of  equity :   Wood  v.  Downes  (i). 

Mr.  Barber,  for  a  defendant  interested  under  the  will  of 
Long,  submitted  that  a  suit  could  not  be  maintained  by 
co-plaintiffs,  one  of  whom  had  an  interest,  and  the  other  no 
interest  in  the  subject-matter  of  the  suit:  [The  King  of  Spain 
V.  Machado  (2).] 

Thb  Master  of  the  Bolls  : 

There  is  no  principle  which  prevents  a  person  from  assigning 
his  interest  in  a  debt  after  the  institution  of  a  suit  for  its  recovery. 
Maintenance  is  where  there  is  an  agreement  by  which  one 
party  gives  to  a  stranger  *the  benefit  of  a  suit,  upon  condition  [  '593  ] 
that  he  prosecutes  it.  In  Wood  v.  Downes,  Lord  Eldon  thought 
this  was  done  indirectly  ;  in  Hartley  v.  Russell  (3),  it  appeared  to 
me  that  it  was  not  done.  Maintenance  is  properly  discouraged, 
because  it  promotes  litigation  and  leads  to  oppression.     But  the 

(1)  11  E.  E.  160  (18  Vee.  120).  (3)  25  B.  R.  196  (2  Sim.  &St.  244). 

(2)  28  B.  B.  56  (4  Buss.  225). 
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Habbinoton  mere  assignment  of  the  subject  of  a  suit  cannot  be  considered  as 
iJko.  maintenance.  Such  an  assignment  gives  the  person  to  whom  it 
is  made  a  right  to  institute  a  new  proceeding  in  order  to  obtain 
the  benefit  of  the  assignment;  and  the  proper  mode  of  doing  this, 
in  the  present  case,  would  have  been  by  filing  a  supplemental 
bill,  in  which  the  assignor  should  have  been  made  a  defendant. 
But  how  can  the  assignor  be  joined  as  a  plaintiff  in  such  a 
proceeding  ? 

Mr.  Tinneyy  for  the  plaintiffs  : 

*  *  A  person  having  a  claim,  and  a  mere  stranger  to  that 
claim,  cannot  join ;  but  where  the  legal  right  is  in  one  person, 
and  the  equitable    interest  is  in   another,   such   persons  are 

[  r>u4  ]  properly  joined  as  co-plaintiffs.  *  .*  So  far  from  the  deed 
of  indemnity  being  unlawful,  it  has  been  decided  that,  upon  the 
Hale  of  an  interest  under  a  contract,  the  seller  becomes  a  trustee 
for  the  second  purchaser,  and  the  second  purchaser  is  bound  to 
indemnify  the  seller  against  any  costs  incurred  in  proceedings 
for  his  benefit :   Wood  v  Griffith  (i).     *     *     * 

f  595  ]  The  deed  of  indemnity  was  produced  by  the  plaintiff  Harrington, 

who  was  present  in  Court ;  and  it  appeared  to  be  to  the  effect 
stated  by  the  defendant's  counsel  (2).  Upon  the  production  of  the 
deed,  his  Honour  declared  his  opinion  that  this  was  clearly  a  case 
of  maintenance,  and  he  accordingly  dismissed  the  bill. 

1884.  The  plaintiff  Harrington  presented  a  petition  of  rehearing. 

Mai/  23.  24, 
27. 

— 1  Mr.  Tinney  and  Mr.  BeameSy  for  the  plaintiff : 

[  596  ]  "^     ^     In  the  present  case,  the  plaintiff  Harrington  had  claims 

to  a  very  large  amount  upon  the  estate,  the  administration  of 
which  was  the  object  of  the  creditor's  suit ;  and  he  bought  the 
debt  of  Milligan  for  a  honu  fide  consideration,  with  a  view  to 
prosecute  those  claims.     *     *     * 

[  597  ]  It  has  been  laid  down  in  this  Court,  that  a  purchaser  of  an 

estate  pendente  litCy  on  filing  his  supplemental  bill,  comes  into 

(1)  18  B.  K.  18  (1  Swaust.  43).  confined  to  the  recovery  of  the  debt 

(2)  /.f.,  it  was  intended  to  cover      assigned   to  the  plaintiff   Milligan, 
the  costs  of   litigation  not  strictly      see  ante,  p.  305. — ^0.  A.  S. 
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the  Court  pro  Ixnio  et  inalo^  and  shall  be  liable  to  all  the  costs  in  Harrington 
the  proceedings,  from  the  beginning  to  the  end  of  the  sait:        long. 
Anon.  (1).     Where,  then,  can  be  the  illegality  of  an  indemnity 
given   by  the  purchaser  of   an   interest  pendente  lite  against 
costs  to  ^hich  the  law  of  this  Goart  declares  that  he  shall  be 
liable?     *     *     * 

Mr.  Knight,  Mr.  Barber,  and  Mr.  Spence,  contra :  [  598  ] 

*  *  It  is  clearly  maintenance  to  buy  a  suit  for  a  collateral 
object,  and  for  the  purpose  of  making  that  suit  the  foundation 
of  a  mass  of  litigation,  and  the  instrument  by  which  claims  are 
to  be  advanced  of  a  totally  distinct  nature  from  the  subject- 
matter  of  the  purchase.  It  was  to  secure  the  seller  against  the 
costs  "^and  consequences  of  that  fresh  mass  of  litigation,  that  the  [  *^^*^  J 
deed  of  indemnity  was  given,  and  it  was  upon  that  ground  that 
the  Master  of  the  Bolls  properly  laid  so  much  stress  upon 
that  instrument.  The  purchase  was  not  made  simply  to  carry 
on  Milligan's  suit,  but  to  impeach  the  validity  of  a  deed  on 
the  ground  of  fraud,  and  for  that  purpose  a  great  number  of 
witnesses  have  been  examined,  and  the  pleadings  increased 
to  an  enormous  bulk.  The  mere  assignment  of  the  debt,  had 
it  been  made  bond  fide  for  an  adequate  consideration,  would 
have  been  an  innocent  transaction ;  but  the  deed  of  indemnity 
discloses  the  real  nature  of  the  dealing  between  the  parties, 
and  proves  that  the  purchase  was  made  with  a  view  to  the 
litigation,  which  was,  in  fact,  subsequently  engrafted  upon  the 
original  suit.  In  Burke  v.  Oreene  (2  Ba.  &  Be.  517)  it  was 
ol>served  by  Lord  Manners,  that  if  the  buyer  of  an  interest 
which  is  the  subject  of  a  suit  has  a  private  end  to  answer 
by  getting  the  suit  into  his  hands,  that  is  neither  more  nor 
less  than  dealing  for  a  suit  in  Chancery  which  the  Court  will 
not  allow.  That  is  precisely  the  present  case ;  a  purchase 
made  for  such  a  purpose  is,  according  to  all  the  authorities, 
maintenance,  and  the  bill  was,  therefore,  rightly  dismissed. 

Mr.  Tinney,  in  reply. 

The  Lord  Chancellor  made  an  order  affirming  the  decision       Xor.  21. 
of  the  Master  of  the  Bolls. 

(1)  1  Atk.  89. 

20—2 
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1833.  DOUCE  V.  LADY  TOEKINGTON  (1). 

!!li^*  (2  Myl.  &  Keen.  600—606.) 

RolU  Court.  ^  testator  began  his  will  by  directing  that  all  his  just  debts,  funeral 

liBACH,  M-K.  ^^^  other  incidental  expenses,  should  be  paid  with  all  convenient  speed 

L  ^^  J  after  his  decease.    By  a  codicil  he  devised  a  particular  estate,  upon  trust, 

in  the  first  place,  to  pay  an  annuity  to  his  wife,  and,  after  certain  pay- 
ments, to  apply  the  surplus  to  the  discharge  of  his  simple  contract  debts  : 
Held,  that  the  charge  of  debts  must  be  confined  to  this  particular  estate. 

*  ♦  *  *  * 

[  601  ]  Lord  Torrington  by  his  will,  dated  the  4th  of  October,  1880, 

after  directing  all  his  just  debts,  funeral  and  other  incidental 
expenses  to  be  paid  with  all  convenient  speed  after  his  decease, 
and  after  ratifying  and  confirming  in  every  respect  a  settlement 
made  on  his  marriage,  gave  all  his  messuages,  lands,  tenements, 
hereditaments,  and  real  estate  whatsoever  to  the  plaintiffs,  whom 
he  also  appointed  his  executors,  and  their  heirs,  upon  trust  in 
the  first  place,  out  of  the  rents  and  profits  of  the  said  manors, 
messuages,  lands,  and  hereditaments,  to  raise  and  pay  to  Lady 
Torrington  an  annuity  of  400Z.  during  her  life,  if  she  should 
so  long  continue  his  widow  and  unmarried,  but  not  otherwise, 
in  addition  to  the  provision  made  for  her  by  her  marriage 
settlement ;  and  upon  the  further  trusts  therein  mentioned. 

The  testator  made  a  codicil  to  his  will,  dated  the  15th  of  April, 
1881,  in  the  following  words:  ** Whereas  I  have  in  and  by  my 
said  will  directed  that  the  rents  and  profits  of  my  Yotes  estate 
shall,  after  the  payment  of  an  annuity  to  my  wife  the  Viscountess 
Torrington,  be  paid  to  my  son  George  Byng  for  his  use  during 
his  life,  now  I  hereby  direct  that  the  trustees  in  my  will  named 
shall  receive  the  yearly  rents  and  profits  arising  from  my  said 

[  *602  ]  *Yotes  estate,  and  after  paying  thereout  the  annuity  to  my  said 
wife,  pay  and  allow  unto  the  said  George  Byng  the  sum  of  200Z. 
per  annum  until  he  shall  attain  the  age  of  twenty-one  years; 
and  after  he  shall  have  attained  such  age,  pay  and  allow  to  him 
out  of  the  same  rents  and  profits  the  yearly  sum  of  SOOZ.,  and 
apply  the  yearly  surplus  of  the  said  rents  and  profits  of  my  said 

(1)  Cor8erY,CarUvright{lSlS)h.B,.  amicable  decision,  and  to  have  been 

8  Ch.  971,  975,  afi&rmed  L.  E.  7  H.  L.  decided  without  much  consideration; 

731 ;  but  the  case  of  Douce  v.  Tffrring-  per  Shadwell,  V.-C.  in  Graves  v. 

ton  seems  to  have  been  taken  as  an  Oraves^  8  Sim.  at  p.  56. — O.  A.  S. 
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estate  in  discharge  of  the  simple  contract  debts  owing  by  me,       douce 
it  being  my  desire  that  the  whole  amount  of  such  yearly  rents        lai>y 
shall  not  be  paid  to  the  said  George  Byng,  or  to  the  person  Iobrinoton. 
or  persons  who  under  my  said  will  may  be  entitled  to  the  same, 
until  the  said  debts  and  interests  thereon  are  fully  paid." 

[A  question  arose  whether  the  real  estate  of  the  testator  was 
subjected  to  the  payment  of  his  debts.] 

Mr.  Spence,  for  the  trustees  and  executors. 

Mr.  Bickersteth  and  Mr.  Wray,  for  Lady  Torrington. 

Mr.  Pemherton,  for  Lord  Torrington. 

Mr.  G.  Richards,  for  one  of  the  legatees  under  the  will. 


The  Master  of  the  Bolls  rafter  dealing  with  a  question  which 
is  not  material  for  the  purpose  of  this  report,  said :] 

The  language  used  by  the  testator  imports  no  intention  on  his  [  606  ] 
part  that  his  just  debts,  funeral  and  incidental  expenses,  should 
form  a  charge  upon  his  real  estate.  He  desires  that  these  pay- 
ments may  be  made  with  all  convenient  speed  after  his  decease  ; 
but  this  direction  is  fully  satisfied  by  an  intention  that  the 
payment  should  be  made  out  of  the  personal  estate  alone.  There 
is  here  no  expression,  as  in  the  case  of  Clifford  v.  Lewis  (i),  that 
his  debts  were  in  the  first  place  to  be  paid,  which  was  held  to 
import  that  his  debts  were  to  be  discharged  before  the  subsequent 
gifts  in  his  will  should  take  effect,  and  therefore  to  over-ride  all 
property  given  by  the  will.  It  is  plain,  however,  from  the  codicil 
that  tlie  testator  did  not  intend  a  general  charge  of  debts  upon 
his  real  estate ;  for  by  that  codicil  he  directs  the  Yotes  estate  to 
be  applied  in  the  first  instance  to  the  payment  of  the  annuity  to 
Lady  Torrington,  and  the  surplus  only  to  be  applied  to  the  pay- 
ment of  his  simple  contract  debts.  The  strong  inclination  of  my 
opinion  is,  that  the  introductory  words  in  this  case  do  not  indicate 
the  intention  of  the  testator  to  create  a  new  fund  for  the  payment 

(1)  22  H.  B.  228  (6  Madd.  33). 
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Douce  of  his  debts  (i) ;  but  it  is  unnecessary  to  decide  the  question  upon 

Ladt  ^^^^  ground,  because  the  codicil  makes  it  clear  that  the  testator 

ToBEiNGTON.  ^jj  j^q^  intend  a  general  charge  upon  his  real  estates. 


1888  WITHEKS  V.  KENNEDY. 

— L* '  (2  Myl.  &  Keen,  607—609  ;  S.  0.  3  L.  J.  (N.  S.)  Ch.  29.) 

I RAGH  V  R  ^  testator,  after  a  specific  bequest  of  part  of  his  personal  estate, 

r  M\7  1  devises  all  his  freehold,  copyhold,  and  leasehold  estates,  and  aU  the 

^        -'  residue  of  his  personal  estate  and  effects,  after  payment  of  his  just  debts 

and  funeral  expenses,  to  trustees,  their  heirs,  executors,  and  adminis- 
trators, upon  certain  trusts.  The  real  estate  is  charged  with  the  paj'ment 
of  debts. 

BiCHAKD  Tysbr  made  his  will  in  the  following  words :  "  I  give 
and  bequeath  unto  my  dear  wife,  Mary  Ann  Tyser,  all  my 
furniture,  plate,  linen,  china,  books,  and  other  effects  whatsoever, 
in  my  dwelling-house  at  Westham  or  elsewhere,  at  the  time  of 
my  decease,  to  and  for  her  own  use  and  benefit;  and  I  give, 
devise,  and  bequeath  all  my  freehold,  copyhold,  and  leasehold 
estates,  whatsoever  and  wheresoever,  and  all  the  residue  of  my 
personal  estate  and  effects,  after  payment  of  my  just  debts,  and 
my  funeral  expenses,  and  the  charges  of  proving  this  my  will, 
and  of  can*ying  the  trusts  thereof  into  execution,  unto  and  for 
the  use  of  my  said  wife,  Mary  Ann  Tyser,  Isaac  Blydestein,  wine 
merchant,  Anna  Blydestein,  spinster,  and  Arend  Jacob  Guitard, 
notary  public,  their  heirs,  executors,  and  administrators,  according 
to  the  nature  and  tenure  thereof,  upon  the  trusts  hereinafter 
mentioned  ;  that  is  to  say,  upon  trust,  during  the  life  of  my  said 
wife,  to  permit  and  suffer  her  to  hold  and  enjoy  the  said  freehold, 
copyhold,  and  leasehold  estates,  without  impeachment  of  waste, 
and  to  receive  and  take  for  her  own  use  and  benefit  the  rents  and 
profits  thereof,  and  the  interest,  dividends,  or  annual  produce  of 
my  personal  estate,  and  of  the  stocks,  funds,  or  securities  in  or 
upon  which  the  same  may  be  invested  or  placed  out,  the  same  to 
be  for  her  own  separate  use,  independently  of  any  future  husband 
whom  she  may  marry,  and  free  from  his  controul  or  interference ; 

(1)  This  expression  of  opinion  authorities,  and  shows  that  the  case 
appears  to  be  inconsistent  with  the      cannot  be  safely  relied  on. — O.  A.  S. 
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and  the  receipt  or  receipts  of  my  said  wife  to  be  at  all  times  a  Withebs 
sufficient  discharge  for  the  rents,  profits,  interest,  and  dividends ; ''  eeknrdt 
with  divers  limitations  over. 

The  bill  was  filed  by  a  creditor  for  the  administration  of  the       [  608  ] 
testator's  estate  against  the  executors  and  all  parties  interested 
under  the  will,  and  the  question  in  the  cause  was  whether  the 
real  estate  of  the  testator  was  charged  by  the  will  with  the 
payment  of  debts. 

Mr.  Bickersteth  and  Mr.  Whitviarsh,  for  the  plaintiff  [cited 
ShaUcross  v.  Finden  (i).] 

Mr.  Pembertan  and  Mr.  Flather^  contra  : 

*     *     Shalkross  v.  Finden  does  not  apply  to  the  present  case ;        [  609  ] 
for  there  the  testator  commenced  his  will  with  a  direction  for 
the  payment  of  all  his  debts,  and  such  introductory  words  would, 
undoubtedly,  be  sufficient  to  charge  the  real  estate. 

The  Master  of  the  Bolls  : 

The  expression  upon  which  the  question  depends  affords  some 
colour  for  the  argument  used  ;  but,  in  plain  construction,  it  is 
to  be  referred  to  the  freehold,  copyhold,  and  leasehold  property, 
as  well  as  to  the  personal  estate;  and  those  who  insist  upon 
limiting  the  generality  of  the  expression  must  find  that  limit  in 
the  language  used.  It  may  be  remarked  that  the  leasehold 
estate  is  comprised,  with  the  freehold  and  copyhold,  in  the 
antecedent  part,  and  that  leasehold  estate  is  by  law  subject  to 
the  debts  and  other  charges ;  and  to  say  that  the  expression 
''  after  payment  of  my  debts  "  is  not  to  be  referred  to  the  free- 
hold, leasehold,  and  copyhold  property,  is  to  say  that,  according 
to  the  testator's  intention,  the  leasehold  property  is  not  to  be 
applied  to  the  payment  of  debts.  My  opinion  is,  that  the  real 
estate  is  by  this  will  charged  with  the  payment  of  debts. 

(1)  3  E.  B.  75  (3  Ves.  738). 
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1838.  HANBURY  V.  LITCHFIELD. 

^'!^'  (2  Myl.  &  Keen,  629—634  ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  49.) 

RolU  Court.  Under  special  circumstances,  the  plaintiffs,  who  had  entered  into  an 

EACB, .  .K.  agreement  with  the  defendants  for  a  lease  of  thirty-one  years,  were 

[  ^^^  J  decreed  to  accept  a  legal  lease  for  twenty -one  years,  and  a  covenant 

for  a  further  term  of  ten  years,  with  compensation  for  the  difference 
in  pecuniary  value.  Although  the  bill  was  framed  with  a  view  to  a 
different  relief,  yet,  inasmuch  as  upon  the  whole  statement  of  the  bill 
such  appeared  to  be  the  equity  between  the  parties,  the  Court,  in  order 
to  avoid  future  litigation,  made  the  decree  accordingly,  under  the  prayer 
for  general  relief. 


The  plaintiffs,  Messrs.  Hanbury  &  Co.,  brewers,  on  the  ISth  of 
March,  1830,  entered  into  an  agreement  with  the  defendant, 
which  was  in  the  words  following :  '^  Memorandum  of  agreement 
made  this  18th  day  of  March,  1830,  between  William  Litchfield, 
of  West  End,  in  the  county  of  Middlesex,  and  Samuel  Grimsdell, 
of  King's  Bow,  Turnham  Green,  in  the  same  county,  of  the  one 
part,  and  Thomas  Butts  Aveling,  of  Spitalfields,  brewer,  of  the 
other  part ;  the  said  William  Litchfield  and  Samuel  Grimsdell, 
in  consideration  of  the  costs  and  expenses  the  said  Thomas  Butts 
Aveling  will  be  at  in  erecting  the  messuages  and  other  premises 
hereinafter  mentioned,  in  the  place  and  stead  of  the  messuage 
known  by  the  name  or  sign  of  the  '  Horse  and  Groom,'  situate 
at  Ealing,  in  the  county  of  Middlesex,  do  for  themselves,  then* 
heirs  and  assigns,  hereby  agree  with  the  said  Thomas  Butts 
Aveling,  that  they,  the  said  William  Litchfield  and  Samuel 
Grimsdell,  their  heirs,  executors,  or  administrators,  shall  and 
will,  as  soon  as  the  premises  so  agreed  to  be  erected  shall  be 
covered  in,  grant  and  demise  unto  the  said  Thomas  Butts  Aveling, 
his  executors,  administrators,  or  assigns,  a  lease  of  the  said 
[  '630  ]  premises,  and  of  all  that  site  or  plot  of  *ground  situate,  lying, 
and  being  at  Ealing  aforesaid,  whereon  the  said  messuage  called 
or  known  by  the  name  of  the  '  Horse  and  Groom '  now  stands, 
for  the  term  of  thirty-one  years,  to  commence  from  the  29th  day 
of  September  last,  at  and  under  the  yearly  rent  of  602.,  payable 
quarterly ;  in  which  said  indenture  of  lease  shall  be  contained, 
on  the  part  of  the  said  Thomas  Butts  Aveling,  as  well  covenants 
for  payment  of  rent,  land-tax,  and  all  other  taxes,  of  what  nature 
or  kind  soever,  and  to  deliver  up  the  license  to  the  lessees  at  the 
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expiration,  or  other  sooner  determination  of  the  said  term,  if  such  Hanbubt 
license  shall  be  then  subsisting ;  and  also  all  other  covenants  and  Litchfield. 
provisoes  usually  inserted  in  leases  of  public-houses.  And  the 
said  Thomas  Butts  Aveling  doth,  for  himself,  his  executors, 
administrators,  and  assigns,  hereby  agree  forthwith  to  erect  upon 
the  said  piece  or  parcel  of  ground,  a  messuage  or  tenement,  coach- 
house, stables,  and  other  out-buildings,  agreeable  to,  and  in 
conformity  with,  the  specifications  made  for  that  purpose,  in  and 
by  the  several  plans  signed  respectively  by  the  several  parties  to 
these  presents,  and  to  expend  in  and  about  the  building,  and 
finishing  the  said  premises,  the  sum  of  1,000^.  at  the  least;  and 
farther,  that  he  the  said  Thomas  Butts  Aveling  shall  and  will 
accept  such  lease,  without  the  production  of  the  lessor's  title,  and 
execute  a  counterpart  thereof  (to  be  prepared  by  the  solicitor  of 
the  said  William  Litchfield  and  Samuel  Grimsdell),  and  pay  the 
expenses  attendant  upon  the  making  and  executing  this  agree- 
ment, and  such  lease  and  counterpart.  Thomas  Butts  Aveling." 
In  the  treaty  which  preceded  the  agreement,  one  of  the  plaintiffs 
was  informed,  by  or  on  the  part  of  the  defendants,  that  the 
premises  in  question,  being  a  public-house  at  Ealing,  were  of 
copyhold  tenure.  Boon  after  the  execution  of  the  agreement  the 
plaintiffs  ^entered  upon  the  premises,  and  expended  in  the  [  '^^^  ] 
rebuilding  of  them,  pursuant  to  the  agreement,  upwards  of 
1,100/.  as  they  alleged.  After  this  expenditure,  and  in  the  year 
1882y  they  applied  for  a  lease  of  thirty-one  years,  pursuant  to 
the  agreement,  when  it  appeared,  that  according  to  the  custom 
of  the  manor  of  Ealing,  the  lord  could  not  license  a  lease  for  a 
longer  term  than  twenty-one  years.  The  defendants  proposed 
to  obtain  the  license  of  the  lord  for  twenty-one  years,  and  to 
grant  such  term  to  the  plaintiffs,  and  to  enter  into  a  covenant 
for  a  further  term  of  ten  years.  The  plaintiffs  refused  to  accept 
the  proposed  lease  and  covenant;  and  now  filed  their  bill  in 
order  to  compel  the  defendants  to  repay  the  money  which  they 
had  expended  upon  the  premises,  and  prayed  that  it  might  be 
declared  that  they  had  a  lien  upon  the  premises  erected  by  them 
for  the  amount  of  their  expenditure,  and  that,  unless  such  amount 
was  repaid  to  them  by  the  defendants,  the  premises  might  be 
sold  in  or  towards  its  satisfaction. 
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Hanbury  Mr,  Bickersteth  and  Mr.  Koe,  for  the  plaintiflfs : 

LiTOHFiBLD.  The  plaintiflfs,  having  contracted  for  a  legal  lease,  cannot 
be  compelled  to  accept  an  equitable  lease ;  neither  can  they 
be  compelled  to  accept  a  legal  lease  for  a  part  of  the  term  for 
which  they  have  contracted,  with  an  indemnity,  by  way  of 
equitable  lease,  for  the  remainder  of  the  term.  Balmanno  v. 
Lumley  (i)  decides  that  the  Court  can  neither  compel  a  purchaser 
to  take  an  indemnity,  nor  a  vendor  to  give  it.  This  is  not 
a  case  of  defect  in  the  subject  of  contract,  which  is  capable  of 
equitable  compensation;  for  the  diflference  between  the  lease 
which  the  plaintiflfs  contracted  for,  and  the  lease  which  the 
[  •682  ]  defendants  are  capable  of  granting,  *amounts  to  one  third  of 
the  whole  subject  of  contract.  A  covenant  for  a  further  term 
of  ten  years  would  aflford  no  suflScient  protection  to  the  plaintiflfs ; 
for  the  defendants  might  sell  the  copyhold,  and  a  purchaser, 
without  notice  of  the  covenant,  would  not  be  bound  by  it.  The 
plaintiflfs  are,  therefore,  clearly  entitled  to  the  relief  which  they 
pray  by  their  bill. 

Mr.  Pemherton  and  Mr.  Barber ^  contra  : 

This  suit  has  been  instituted,  not  because  a  legal  lease  can 
be  granted  only  for  twenty-one  j^ears,  but  because  a  deterioration 
has  taken  place  in  the  value  of  the  property  since  the  passing  of 
the  Beer  Act  in  1880.  The  Court  will  not  rescind  the  contract, 
unless  it  is  satisfied  that  the  difference  between  the  legal  term 
actuall}'  contracted  for,  and  the  legal  term,  together  with  the 
equitable  term  oflfered  by  the  defendants,  is  one  which  cannot 
be  made  the  subject  of  compensation.  There  is,  in  substance, 
no  difference  between  the  precise  subject  of  contract,  and  that 
subject  so  modified  in  point  of  form  as  the  necessity  of  the  case 
required;  for  the  legal  lease  for  twenty-one  years,  with  the 
covenant  for  a  further  term  of  ten  years,  assures  to  the  plaintiflT 
the  whole  term  as  fully  as  a  legal  lease  for  thirty-one  years* 
It  is  said,  indeed,  that  the  covenant  would  give  no  security  to 
the  plaintiflfs,  if  the  defendants  were  to  sell  the  copyhold  to 
a  purchaser  without  notice  of  the  covenant;  but  there  is  no 
foundation  for  that  argument,  inasmuch  as  a  purchaser,  even 

(1)  12  E.  E.  215  (1  V.  &  B.  224). 
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if  he  had  no  express  notice  of  the  covenant,  would  be  bound     ftakbitry 
to  inquire  into  the  title  of  the  lessee  in  possession.  i.ttchfteld. 


The  Master  of  the  Bolls  : 

There  is  no  question  that,  if  a  party  enter  into  an  agreement 
for  a  legal  lease,  a  court  of  equity  will  not  ^compel  him  to  accept  [  *hh3  ] 
an  equitable  lease,  or  indemnity  for  the  difference  in  value ;  but 
that  doctrine  has  no  application  to  the  present  case.  I  cannot 
concur  in  the  argument  at  the  Bar,  that  the  covenant  for 
a  further  term  is  equivalent  to  a  legal  lease,  and  that  the 
defendants  cannot,  by  a  sale  of  the  copyhold  to  a  purchaser 
without  notice  of  the  covenant,  defeat  the  plaintiffs*  right  to  the 
further  term  of  ten  years.  It  is  true  that,  where  a  tenant  is 
in  possession  of  the  premises,  a  purchaser  has  implied  notice 
of  the  nature  of  his  title ;  but  if,  at  the  time  of  his  purchase, 
the  tenant  in  possession  is  not  the  original  lessee,  but  merely 
holds  under  a  derivative  lease,  and  has  no  knowledge  of  the 
covenant  contained  in  the  original  lease,  it  has  never  been 
considered  that  it  was  want  of  due  diligence  in  the  purchaser, 
which  is  to  fix  him  with  implied  notice,  if  he  does  not  pursue 
his  inquiries  through  every  derivative  lessee,  until  he  arrives 
at  the  person  entitled  to  the  original  lease,  which  can  alone 
convey  to  him  information  of  the  covenant.  If  the  plaintiffs 
in  this  case,  being  apprised  that  the  house  in  question  at  Ealing 
was  copyhold,  from  whence  it  was  to  be  inferred  that  it  was  held 
of  the  manor  of  Ealing,  had  used  the  caution  which  provident 
persons  would  have  resorted  to  under  such  circumstances,  they 
would,  before  they  proceeded  to  the  large  expenditure  of  rebuilding 
the  house,  have  informed  themselves  of  the  custom  of  the  manor 
with  respect  to  the  length  of  leases,  and  they  have  to  blame 
their  own  want  of  reasonable  diligence  for  the  circumstances 
in  which  they  are  placed.  It  is  not  imputed  to  the  defendants 
that  they  acted  fraudulently ;  it  was  on  their  part  mere  ignorance 
or  inadvertence.  It  is  a  part  of  the  agreement  that  the  plaintiffs 
shall  not  require  the  title  of  the  lessor  to  be  produced,  and  it 
should  seem  by  the  conduct  of  the  solicitors  on  both  sides,  that 
they  considered  that  the  defendants  *were  intended  by  the  [  *63i  ] 
expression  of  ''the  lessor.'*    If  this  were  the  true  construction 
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Hanbubt  of  the  agreement,  the  plaintiffs'  bill  most  be  dismissed,  because 
Litchfield,  they  would  have  bound  themselves  to  accept  a  lease  for  a  tei*m 
of  thirty-one  years,  whether  the  defendants  had  or  had  not  the 
power  to  grant  it;  and  if,  in  such  case,  the  plaintiffs  were 
evicted  from  want  of  title  in  the  defendants  before  the  term 
expired,  their  remedy  would  not  be  in  equity,  but  by  such  action 
at  law  for  damages,  as  the  covenants  in  the  lease  would  enable 
them  to  maintain. 

This  does  not,  however,  appear  to  me  to  be  a  rational 
construction  of  the  agreement.  The  plaintiffs,  knowing  that 
the  premises  were  copyhold,  and  that  any  lease  which  the 
defendants  could  grant  must  emanate  from  the  license  of  the 
lord,  it  is  a  much  more  rational  construction  to  say  that  the 
lord  here  was  intended  by  the  term  "lessor."  Upon  the  whole, 
therefore,  the  equity  of  this  case  requires  that  the  plaintiffs 
should  accept  the  legal  lease  for  twenty-one  years,  and  the 
covenant  for  a  further  term  of  ten  years ;  and  that,  as  to  the 
difference  in  value  between  a  legal  term  of  thirty-one  years  and 
a  legal  term  of  twenty-one  years  with  an  equitable  term  of  ten 
years,  the  defendants  are  bound  to  make  compensation,  and  let 
it  be  referred  to  the  Master  to  inquire  whether  there  is  any 
and  what  difference  in  value  between  such  terms.  Considering 
that  this  suit  has  arisen  from  a  want  of  due  diligence  on  the 
part  of  the  plaintiffs,  and  from  ignorance  or  inadvertence  on 
the  part  of  the  defendants,  the  decree  is  made  without  costs. 
Although  the  plaintiffs'  bill  is  not  framed  with  a  view  to  such 
a  decree,  yet,  inasmuch  as  upon  the  whole  statement  of  the  bill, 
such  appears  to  be  the  equity  between  the  parties,  the  Court 
seems  to  me  to  be  at  liberty  to  make  such  decree  under  the 
prayer  for  general  relief,  and  to  avoid  further  litigation  upon 
the  subject. 
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DOCKER  V.   SOMES  (1).  ias4. 

April  17,  19, 
(2  Myl.  &  Keen,  655—674  ;  S.  0.  3  L.  J.  (N.  S.)  Ch.  200.)  22. 

If  a  trustee  mixes  trust  funds  with  his  private  monies,  and  employs  Tq  . 

both  in  a  trade  or  adventure  of  his  own,  the  cestui  que  trust  may,  if  he  Bbouoham, 

prefers  it,  insist  upon  having  a  proportionate  share  of  the  profits,  instead  L.C. 

of  interest  on  the  amount  of  the  trust  funds  so  employed.  [  655  ] 

Samuel  Somes,  an  extensive  shipowner  at  Mile  End,  bequeathed 
his  property,  consisting,  among  other  things,  of  a  ship  and  of 
shares  in  several  other  ships,  to  his  sons,  Samuel  F.  Somes,  and 
Joseph  Somes,  whom  he  also  appointed  his  executors,  upon 
trust,  subject  to  certain  legacies  and  annuities,  for  the  benefit 
of  his  six  children,  in  manner  therein  mentioned.  His  will 
contained  a  proviso,  that  if  they  should  think  it  advantageous 
for  his  estate,  his  trustees  might  carry  on  his  shipping  business 
for  any  period  not  exceeding  six  years  from  his  decease,  and 
might  employ  in  it  such  capital  as  was  then  employed  therein, 
or  such  greater  capital  taken  from  the  rest  of  his  property  as 
they  should  think  fit,  and  that  the  profits  of  the  business  so 
carried  on  should  be  added  to  the  rest  of  his  property  and 
be  considered  as  part  thereof,  and  distributed  accordingly. 

The  testator  died  in  the  month  of  November,  1816. 

The  trustees  paid  some  of  the  legacies ;  but  instead  of  winding 
up  and  closing  the  testator's  concerns,  they  continued  to  carry 
on  his  shipping  business  during  the  six  *years,  considering  that  [  'fi-^e  ] 
such  a  course  would  be  more  beneficial  to  the  estate.  Some 
of  the  shipping  property,  however,  they  from  time  to  time 
disposed  of.  The  concern  eventually  proved  to  be  a  losing  one ; 
and,  in  consequence  of  the  general  depreciation  of  shipping 
property,  the  testator's  estate  was  worth  less  at  the  expiration 
of  the  six  years  than  at  the  time  of  his  decease. 

The  bill  was  filed  by  one  of  the  testator's  daughters,  after  the 
six  years  had  expired,  against  the  executors  and  trustees,  for 
an  account  and  payment  of  her  distributive  share. 

The  defendants  by  their  answer  admitted,  that  within  a  year 
after  the  testator's  death  they  began  to  carry  on  the  business 
of  ship  chandlers  and  sail-makers  in  partnership  together ;  and 
they  further  admitted,  that  in  the  month   of  February,  1820, 

(1)  Vyse  V.  Foster  (1874)  L.  E.  7  H.  L.  318,  44  L.  J.  Ch.  37,  31  L.  T.  177. 
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» 


Docker  they  received  the  sum  of  2,775Z.  on  account  of  the  testator's 
SouBB.  share  in  a  ship,  which  sum,  they  stated,  was  again  shortly 
afterwards  employed  for  the  benefit  of  the  testator's  estate ;  and 
they  further  admitted  that  in  the  course  of  winding  up  and 
settling  the  concerns  of  the  testator's  estate,  they  received  divers 
sums  of  money  for  which  they  had  charged  themselves  with 
interest  at  the  rate  of  5  per  cent,  from  the  time  of  receiving  the 
same,  and  that  such  sums  were  paid  in  by  them  at  their  banker's 
to  the  credit  of  their  general  account,  without  distinguishing 
the  same  from  the  monies  employed  in  their  own  business, 
conceiving  that  as  the  testator's  estate  was  benefited  by  receiving 
a  higher  rate  of  interest  than  could  have  been  obtained  on 
Government  or  real  securities,  and  as  they  were  then  making 
arrangements  for  putting  an  end  to  the  shipping  business,  and 
finally  settling  all  the  concerns  of  the  testator's  estate,  such 
a  temporary  disposition  of  his  assets  was  for  the  benefit  of 
the  persons  interested  therein,  and  therefore  not  objectionable 
or  improper. 
[  057  ]  By  the  decree  made  by  the  Vice-Chancellor  at  the  hearing 

of  the  cause,  it  was  (among  other  things)  declared  that  the  sums 
on  which  the  defendants  had  charged  themselves  with  interest 
at  the  rate  of  5  per  cent,  per  annum,  as  mentioned  in  their 
answer,  were  to  be  considered  as  employed  in  their  trades,  and 
the  Master  was  directed  to  inquire  what  proportion  of  the  profits 
received  by  the  defendants  from  such  trades  was  properly  attri- 
butable to  the  monies  so  to  be  considered  as  employed  in  their 
trades. 

An  appeal  was  presented  against  that  part  of  his  Honour's 
decree. 

llie  Solicitor-General  (Sir  C.  Pepys)  arfd  Mr,  Blenman,  in 
support  of  the  appeal.     «     *     * 


1  tJeo  ]  Mr.  BoUder  and  Mr,  Bigg,  in  support  of  the  decree. 


tfr  * 


(Numerous  cases  were  cited  in  w^hich  trustees  employing  trust- 
money  in  trade  had  been  charged  with  interest,  but  there  was  no 
reported  case  in  which  an  account  of  the  profits  attributable  for 
such  employment  had  been  directed.] 
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Thb  Lobd  Chancellor  :  docker 

The  importance  of    the  question  raised   upon  this   appeal,       sombs. 
independently  of  its  novelty,  would  be  fully  sufficient  to  make      ^^^  ^' 
me  feel  some  anxiety  in  deciding  it ;  and  this  anxiety  is  not        [  iM]2  ] 
lessened  by  the  consideration  that  the  question  is  now  for  the 
first  time  to  receive  a  judicial  determination. 

There  is  clearly  no  decided  case  upon  the  point ;  none  which 
even  touches  it  more  nearly  than  by  recognising  general  principles. 
Certainly  there  is  no  decision  allowing  an  account  of  actual 
profits.  Indeed  it  may  rather  be  said,  that  the  cases,  by  uniformly 
giving  interest  at  different  rates,  and  sometimes  with  rests  where 
the  trust-funds  have  been  employed  in  the  trustee's  trade,  would 
seem  to  acknowledge  the  principle  that  no  account  of  actual 
profits  shall  be  given  in  such  instances. 

[His  Lordship  here  referred  to  cases  of  that  class,  mentioning 
that  the  strongest  instance  was  RapJiael  v.  Boehm  (i),  where 
compound  interest  was  charged,  and  he-continued  as  follows :] 

In  the  absence  of  any  precedent  of  a  decree  for  an  account  of  t  *'**^  ] 
actual  profits,  whatever  may  have  been  the  *  culpability  of  the  t  *^**^*^  1 
trustee  in  exposing  the  trust-funds  to  hazard  in  quest  of  his  own 
gain,  there  seems  good  ground  for  holding  that,  as  far  as  the 
authority  of  judicial  determination  goes,  the  weight  lies  on  one 
side,  and  that  the  rule  is,  to  give  interest  and  nothing  else  in 
cases  of  this  kind.  Let  us,  however,  refer  for  a  moment  to  the 
undoubted  principles  that  regulate  the  dealings  of  the  Court  with 
breaches  of  trust,  and  see  to  what  these  plainly  lead  us. 

Wherever  a  trustee,  or  one  standing  in  the  relation  of  a  trustee, 
violates  his  duty,  and  deals  with  the  trust-estate  for  his  own 
behoof,  the  rule  is,  that  he  shall  account  to  the  cestui  que  trust 
for  all  the  gain  which  he  has  made.  Thus,  if  trust-money  is 
laid  out  in  buying  and  selling  land,  and  a  profit  made  by  the 
transaction,  that  shall  go  not  to  the  trustee  who  has  so  applied 
the  money,  but  to  the  cestui  que  trust  whose  money  has  been 
thus  applied.  In  like  manner  (and  cases  of  this  kind  are  more 
numerous),  where  a  trustee  or  executor  has  used  the  fund  com- 
mitted to  his  care  in  stock  speculations,  though  the  loss,  if  any, 

(1)  8  R.  R.  95  (11  Ves.  92, 13  Ves.  407,  591). 
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DooKEB  must  fall  upon  himself ;  yet  for  every  farthing  of  profit  he  may 
SoMBs.  make  he  shall  be  accountable  to  the  trust  estate.  So,  if  he  lay 
out  the  trust-money  in  a  commercial  adventure,  as  in  buying  or 
fitting  out  a  vessel  for  a  voyage,  or  put  it  in  the  trade  of  another 
person,  from  which  he  is  to  derive  a  certain  stipulated  profit, 
although  I  will  not  say  that  this  has  been  decided,  I  hold  it  to 
be  quite  clear  that  he  must  account  for  the  profits  received  by 
the  adventure  or  from  the  concern.  In  all  these  cases,  it  is  easy 
to  tell  what  the  gains  are ;  the  fund  is  kept  distinct  from  the 
trustee's  other  monies,  and  whatever  he  gets,  he  must  account 
for  and  pay  over.  It  is  so  much  fruit,  so  much  increase  on  the 
estate  or  chattel  of  another,  and  must  follow  the  ownership  of 
!  ♦065  ]  the  property  and  go  to  the  proprietor.  *So  it  is  also  where  one 
not  expressly  a  trustee  has  bought  or  trafficked  with  another's 
money.  The  law  raises  a  trust  by  implication,  clothing  him, 
though  a  stranger,  with  the  fiduciary  character,  for  the  purpose 
of  making  him  accountable.  If  a  person  has  purchased  land  in 
his  own  name  with  my  money,  there  is  a  resulting  trust  for  me ; 
if  he  has  invested  my  money  in  any  other  speculation  without 
my  consent,  he  is  held  a  trustee  for  my  benefit;  and  so  an 
attorney,  guardian,  or  other  person  standing  in  a  like  situation 
to  another  gains  not  for  himself,  but  for  the  client,  or  infant,  or 
other  party  whose  confidence  has  been  abused. 

Such  being  the  undeniable  principle  of  equity,  such  the  rule 
by  which  breach  of  trust  is  discouraged  and  punished,  discouraged 
by  intercepting  its  gains,  and  thus  frustrating  the  intentions  that 
caused  it ;  punished  by  charging  all  losses  on  the  wrongdoer, 
while  no  profit  can  ever  accrue  to  him — can  the  Court  consistently 
draw  the  line  as  the  cases  would  seem  to  draw  it,  and  except 
from  the  general  rule  those  instances  where  the  risk  of  the 
malversation  is  most  imminent ;  those  instances  where  the  trustee 
is  most  likely  to  misappropriate ;  namely,  those  in  which  he  uses 
the  trust  funds  in  his  own  traffic?  At  first  sight  this  seems 
grossly  absurd,  and  some  reflection  is  required  to  understand  how 
the  Court  could  ever,  even  in  appearance,  countenance  such  an 
anomaly.  The  reason  which  has  induced  Judges  to  be  satisfied 
with  allowing  interest  only,  I  take  to  have  been  this  :  they  could 
not  easily  sever  the  profits  attributable  to  the  trust  money  from 
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those  belonging  to  the  whole  capital  stock ;  and  the  process  Docker 
became  still  more  difficult,  where  a  great  proportion  of  the  gains  somes. 
proceeded  from  skill  or  labour  employed  upon  fche  capital.  In 
cases  of  separate  appropriation  there  was  no  such  difficulty ;  as 
where  land  or  stock  had  been  bought  and  then  sold  again  at  a 
profit ;  and  here,  accordingly,  *there  was  no  hesitation  in  at  [  '^^^  ] 
once  making  the  trustee  account  for  the  whole  gains  he  had  made. 
But  where,  having  engaged  in  some  trade  himself,  he  had  invested 
the  trust  money  in  that  trade  along  with  his  own,  there  was  so 
much  difficulty  in  severing  the  profits  which  might  be  supposed 
to  come  from  the  money  misapplied  from  those  which  came  from 
the  rest  of  the  capital  embarked,  that  it  was  deemed  more  con- 
venient to  take  another  course,  and  instead  of  endeavouring  to 
ascertain  what  profit  had  been  really  made,  to  fix  upon  certain 
rates  of  interest  as  the  supposed  measure  or  representative  of  the 
profits,  and  assign  that  to  the  trust  estate. 

This  principle  is  undoubtedly  attended  with  one  advantage  ; 
it  avoids  the  necessity  of  an  investigation,  of  more  or  less  nicety 
in  each  individual  case,  and  it  thus  attains  one  of  the  important 
benefits  resulting  from  all  general  rules.  But  mark  what  sacri- 
fices of  justice  and  of  expediency  are  made  for  this  convenience. 
All  trust  estates  receive  the  same  compensation,  whatever  risks 
they  may  have  run  during  the  period  of  their  misappropriation  ; 
all  profit  equally,  whatever  may  be  the  real  gain  derived  by  the 
trustee  from  his  breach  of  duty ;  nor  can  any  amount  of  profit 
made  be  reached  by  the  Court,  or  even  the  most  moderate  rate 
of  mercantile  profit,  that  is  the  legal  rate  of  interest,  be  exceeded, 
whatever  the  actual  gains  may  have  been,  unless  by  the  very 
clumsy  and  arbitrary  method  of  allowing  rests,  in  other  words, 
compound  interest;  and  this  without  the  least  regard  to  the 
profits  actually  realized:  for,  in  the  most  remarkable  case  in 
which  this  method  has  been  resorted  to,  Raphael  v.  Boehm, 
(which,  indeed,  is  always  cited  to  be  doubted,  if  not  disapproved,) 
the  compound  interest  was  given  with  a  view  to  the  culpability 
of  the  trustee's  conduct,  and  not  upon  any  estimate  of  the  profits 
he  had  made  by  it. 

But  the  principal  objection  which  I  have  to  the  rule  is  founded       [  667  ] 
upon  its  tendency  to  cripple  the  just  power  of  this  Court  in  by 
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DooKEB  far  the  most  wholesome  and  indeed  necessary  exercise  of  its 
SoMra.  functions,  and  the  encouragement  thus  held  out  to  fraud  and 
breach  of  trust.  What  avails  it  towards  preventing  such  malver- 
sations, that  the  contrivers  of  sordid  injustice  feel  the  power 
of  the  Court  only  where  they  are  clumsy  enough  to  keep  the 
gains  of  their  dishonesty  severed  from  the  rest  of  their  stores  ? 
It  is  in  vain  they  are  told  of  the  Court's  arm  being  long  enough 
to  reach  them,  and  strong  enough  to  hold  them,  if  they  know 
that  a  certain  delicacy  of  touch  is  required,  without  which  the 
hand  might  as  well  be  paralysed  or  shrunk  up.  The  distinction, 
I  will  not  say  sanctioned,  but  pointed  at  by  the  negative 
authority  of  the  cases,  proclaims  to  executors  and  trustees, 
that  they  have  only  to  invest  the  trust  money  in  the  speculations, 
and  expose  it  to  the  hazards  of  their  own  commerce,  and  be 
charged  5  per  cent,  on  it ;  and  then  they  may  pocket  15  or  20 
per  cent,  by  a  successful  adventure.  Surely  the  supposed 
difficulty  of  ascertaining  the  real  gain  made  by  the  misappli- 
cation is  as  nothing  compared  with  the  mischiefs  likely  to  arise 
from  admitting  this  rule,  or  rather  this  exception  to  one  of  the 
most  general  rules  of  equitable  jurisdiction. 

Even  if  cases  were  more  likely  to  occur  than  I  can  think  they 
are,  of  inextricable  difficulties  in  pursuing  such  inquiries,  I 
should  still  deem  this  the  lesser  evil  by  far,  and  be  prepared 
to  embrace  it.  Mr.  Solicitor-General  put  a  case  of  a  very 
plausible  aspect,  with  the  view  of  deterring  the  Court  from 
taking  the  course  which  all  principle  points  out.  He  feigned 
the  instance  of  an  apothecary  buying  drugs  with  lOOZ.  of  trust 
money,  and  earning  1,000Z.  a  year  by  selling  them  to  his  patients; 
[  *668  ]  *and  so  he  might  have  taken  the  case  of  trust  money  laid  out 
in  purchasing  a  piece  of  steel  or  skein  of  silk,  and  these  being 
worked  up  into  goods  of  the  finest  fabric,  Birmingham  trinkets 
or  Brussels  lace,  where  the  work  exceeds  by  10,000  times  the 
material  in  value.  But  such  instances,  in  truth,  prove  nothing ; 
for  they  are  cases  not  of  profits  upon  stock,  but  of  skilful 
labour  very  highly  paid ;  and  no  reasonable  person  would  ever 
dream  of  charging  a  trustee,  whose  skill  thus  bestowed  had  so 
enormously  augmented  the  value  of  the  capital,  as  if  he  had 
only  obtained  from  it  a  profit ;  although  the  refinements  of  the 
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civil  law  would  certainly  bear  us  out,  even  in  charging  all  gains       Oookbb 
accruing  upon    those    goods  as    in  the  nature  of    accretions       somes. 
belonging  to  the  true  owners  of  the  chattels. 

I  have  looked  to  the  authorities  with  the  view  of  seeing, 
generally,  whether  or  not  they  afforded  any  direct  precedent 
either  way  in  this  question ;  and,  as  far  as  decision  goes,  they 
certainly  do  not.  But  there  are  strong  indications  to  be  traced 
in  the  books  of  Judges  inclining  towards  the  point  which  I  would 
fain  hope  we  may  now  be  said  to  have  reached.  Walker  v. 
Woodward  (i)  was  referred  to  at  the  Bar,  as  a  case  in  which  an 
executor  having  made  profit  by  farming  with  his  testator's 
stock,  an  account  of  the  profits  was  waived,  and  5  per  cent, 
with  rests  charged.  But  there  the  testator's  own  concern  was 
continued  with  his  farm  stock  by  the  executor.  A  like  remark 
arises  upon  Heathcote  v.  Hulme(2),  although,  as  far  as  dicta 
go,  Sir  Thomas  Plumer  there  certainly  held  a  cestui  que  trust 
generally  entitled  to  elect  to  take  the  profits  made,  or  a  rate 
of  interest  on  the  principal. 

[His  Lordship  here  referred  to  a  number  of  older  cases  of  a 
similar  character  which  are  completely  covered  by  the  later 
cases,  and  concluded  his  judgment  as  follows  :] 

It  was  right  that  I  should  advert  to  these  authorities ;  at  the  [  673  ] 
same  time  I  am  ready  to  admit  that  my  opinion  in  the  present 
case  is  founded  much  more  upon  principle  than  upon  decision. 
In  affirming  the  decree  of  his  Honour,  I  am  sure  that  I  over- 
rule nothing  ever  actually  decided,  and  that  I  only  extend  an 
undeniable  principle  of  the  Court  to  a  case  where  its  application 
appears  to  be  peculiarly  called  for  by  the  most  pressing  con- 
siderations both  of  consistency  in  principle  and  expediency  in 
practice. 

That  the  parties  whose  funds  have  been  misapplied  should, 
in  every  case,  have  their  option  of  receiving  either  the  actual 
profits  made,  or  interest  at  4  or  5  per  cent,  according  to 
circumstances,  appears  a  rule  exposed  to  no  serious  objection  ; 
and  although  the  Court,  moved  by  special  circumstances,  may 
allow  rests  with  compound  interest,  yet  this  seems,  generally 
speaking,  much  less  advisable  than  an  account  of  actual  profits. 

(1)  25  B.  B.  9  (I  Buss.  107).  (2)  20  B.  B.  248  (1  J.  &  W.  122). 
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[  •674  ] 


Should  in  any  case  a  serious  difficulty  arise  in  tracing  and 
apportioning  the  profits,  this  may  be  a  reason  for  preferring 
a  fixed  rate  of  interest  in  that  case.  Nor  can  any  argument  be 
raised  upon  the  inconvenience  of  going  into  the  special  circum- 
stances  in  each  instance  ;  for  even  according  to  the  course 
pursued  in  the  cases  I  have  referred  to,  this  kind  of  inquiry 
is  indispensable.  The  authority  of  Lord  Thtjrlow  (who  leant 
less  hardly  against  trustees  than  any  other  Judge)  has  laid  it 
down  that  more  than  4  per  cent,  is  never  to  be  charged  without 
special  circumstances  proved;  so  that,  at  all  events,  some 
inquiry  is  rendered  necessary;  and  this  may  be  safely  stated, 
that  the  last  person  who  can  be  heard  to  argue  from  the 
difficulty  of  tracing  or  apportioning  the  profits  of  the  misapplied 
fund,  is  the  man  whose  breach  *of  trust  has  caused  the 
misapplication  and  created  the  difficulty. 

When  did  a  court  of  justice,  whether  administered  according 
to  the  rules  of  equity  or  of  law,  ever  listen  to  a  wrong-doer's 
argument  to  stay  the  arm  of  justice,  grounded  on  the  steps  he 
himself  had  successfully  taken  to  prevent  his  iniquity  from 
being  traced?  Bather  let  me  ask,  when  did  any  wrong-doer 
ever  yet  possess  the  hardihood  to  plead,  in  aid  of  his  escape 
from  justice,  the  extreme  difficulties  he  had  contrived  to  throw 
in  the  way  of  pursuit  and  detection,  saying,  you  had  better  not 
make  the  attempt,  for  you  will  find  I  have  made  the  search  very 
troublesome  ?    The  answer  is,  "  the  Court  will  try." 

The  judgment  must  he  affirmed ;   hut,  as  this  is  a 
case  of  the  first  impression^  without  costs. 


18S3. 

Nov,  20. 
Dee»  5. 

Rolls  Court. 
Leach,  M.B. 

[678] 


ELSTON  V.  WOOD. 

(2  Myl.  &  Keen,  678—681.) 

The  Court  will  not  reform  an  entry  on  court  rolls,  unless  the  lord 
be  a  party  to  the  suit,  or  consent  to  such  order  as  the  Court  shall  think 
fit  to  make ;  but,  the  lord  consenting  to  such  order,  the  Court  decreed 
that  a  surrender  and  admission  on  the  court  rolls,  which  gave  an  interest 
to  the  wife  of  a  mortgagor  in  fraud  of  the  mortgage,  should  be  reformed. 

The  bill  was  filed  by  the  Eev.  William  Elston  and  William 
Brown,  executors  of  the  will  of  John  Enefer,  against  Scarles 
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Valentine  Wood,  John  East  Hamblin,  and  Sarah  his  wife,  and  Elston 
Amos  Oxx,  an  infant.  In  the  month  of  November,  1810,  the  Wood. 
defendant  John  East  Hamblin  contracted  with  Amos  Oxx,  the 
father  of  the  infant  defendant,  for  the  purchase  of  a  certain 
copyhold  estate  held  of  the  manor  of  Woodbridge,  for  the  sum 
of  700Z. ;  and  being  unable  to  pay  the  whole  of  the  purchase 
money,  he  at  the  same  time  applied  to  the  testator  John  Enefer 
for  the  loan  of  the  sum  of  400Z.  upon  the  security  of  the  copy- 
hold property,  and  that  sum  was  accordingly  advanced  by  the 
testator.  On  the  80th  of  November,  1810,  Amos  Oxx  the  vendor 
executed  a  bond  to  the  defendant  John  East  Hamblin,  in  the 
penal  sum  of  800{.,  conditioned  for  the  quiet  enjoyment  and 
further  assurance  of  the  copyhold  in  question;  and  the  bond 
recited  that  the  said  Amos  Oxx  had,  on  the  same  day,  surrendered 
the  same  copyhold  into  the  hands  of  the  lord  of  the  manor,  by 
his  steward,  to  the  use  of  the  defendant  John  East  Hamblin,  his 
heirs  and  assigns  for  *ever.  On  the  same  80th  of  November,  [  '679  ] 
1810,  the  defendant  John  East  Hamblin  executed  a  bond  to  the 
testator  John  Enefer  in  the  like  penal  sum  of  800{.,  conditioned 
for  the  repayment  to  the  testator  of  the  sum  of  400^. ;  and  this 
bond  contained  a  recital  that  the  defendant  John  East  Hamblin 
and  Sarah  his  wife  had,  on  that  day,  made  a  conditional 
surrender  of  the  copyhold,  to  the  only  proper  use  of  the  testator 
John  Enefer,  his  heirs  and  assigns,  as  a  security  for  the  said 
sum  of  400Z.  At  the  time  of  filing  the  bill,  the  steward  of 
the  manor  was  dead ;  and  it  appeared  by  an  entry  made  in 
the  steward's  minute  book,  in  his  handwriting,  bearing  date 
the  same  80th  of  November,  that  Amos  Oxx  had  on  that  day 
surrendered  the  copyhold  to  the  use  of  the  defendant  John 
East  Hamblin,  his  heirs  and  assigns ;  but  that  such  entry  had 
been  subsequently  altered  in  the  handwriting  of  the  solicitor 
of  the  defendant  John  East  Hamblin,  and  by  such  alteration 
the  surrender  was  stated  to  have  been  made  to  the  use  of  the 
defendant  John  East  Hamblin  and  his  wife,  and  the  survivor 
of  them,  and  the  heirs  of  such  survivor.  The  actual  entry 
in  the  Court  rolls  of  the  manor  was  according  to  such  altered 
minute,  and  the  defendant  John  East  Hamblin  and  his  wife 
appeared  to  have  been  thereupon  admitted. 
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KL8T0H  The  conditional  surrender  in  the  Court  rolls  to  the  testator 

Wood.  John  Enefer,  made  by  the  defendant  John  East  Hamblin  and 
his  wife,  upon  her  separate  examination,  was  dated  on  the  same 
30th  of  November,  and  the  testator  was  thereupon  admitted. 

By  the  custom  of  the  manor  of  Woodbridge,  the  widow  of  a 
copyhold  tenant  was  entitled  to  free-bench ;  but  such  free-bench 
was  barrable  by  the  act  of  the  widow  joining  with  her  husband 
in  the  surrender  of  the  copyhold. 
[  680  ]  The  bill  charged  that  the  altered  entry  in  the  minute  book 

of  the  steward,  and  the  actual  entry  on  the  Court  rolls  to  the  use 
of  the  defendant  and  his  wife,  and  the  survivor  and  the  heirs 
of  the  survivor,  was  a  fraud  upon  the  testator  Enefer;  and 
prayed  that  such  entry  on  the  Court  rolls  might  be  reformed, 
and  converted  into  a  surrender  to  the  use  of  the  defendant  John 
East  Hamblin,  and  his  heirs  and  assigns. 

Upon  the  opening  of  the  plaintiff's  case,  the  Master  of  the 
Bolls  inquired  whether  the  lord  of  the  manor  was  a  party  to 
the  suit;  and  it  appearing  that  the  lord  was  not  a  party,  he 
stated  that  the  cause  could  not  proceed  unless  counsel  were 
instructed  to  appear  for  the  lord,  and  to  consent  to  such  order 
as  the  Court  should  think  fit  to  direct,  the  lord  being  interested 
in  the  introduction  of  a  new  tenant  upon  the  Court  roll. 

Counsel  were  afterwards  instructed  to  appear  for  the  lord,  and 
to  consent  to  any  order  which  should  be  made  by  the  Court. 
The  defendant  John  East  Hamblin  and  his  wife  put  in  a  joint 
answer  to  the  bill,  and  admitted  many  of  the  facts  stated  in 
the  bill. 

Mr.  Tinnei/y  for  the  plaintiffs,  relied  upon  the  admissions  in 
the  joint  answer  of  the  husband  and  wife;  and  he  cited  Brend  v. 
Brend  (i)  as  an  authority  to  shew  that  an  erroneous  entry  on 
the  Court  roll  of  a  manor  had  been  vacated  by  the  Court,  and 
reformed. 

Mr.  Bacon,  for  the  husband  and  wife,  said  the  wife,  by  her 

answer,  claimed  such  interest  as  she  might  be  entitled  to ;  and 

[  *68i  ]      he  submitted  to  the  Court  how  far  her  ^admissions  in  the  joint 

(1)  Finch,  254. 
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answer,  which  must  be  taken  to  be  the  answer  of  the  husband, 
could  be  received  as  evidence  to  affect  her  interest. 

Mr.  Tinney  contended  that  the  Court  would  not  allow  the 
wife  to  take  advantage  of  an  interest  given  to  her  by  the  fraud 
of  her  husband. 

The  Master  of  the  Bolls  held  that  such  admissions  could 
not  be  received  against  the  wife,  the  joint  answer  of  husband 
and  wife  being  considered  as  the  answer  of  the  husband  alone  ; 
but  upon  the  whole  evidence  in  the  cause  being  read,  his  Honour 
declared,  that  the  entry  in  the  Court  rolls  which  gave  the  interest 
to  his  wife  and  to  her  heirs,  if  she  survived,  was  a  fraud  upon 
the  testator  John  Enefer ;  and  he  decreed,  that  the  entry  upon 
the  Court  rolls  should  be  reformed  according  to  the  prayer  of  the 
bill,  and  that  the  wife  could  be  entitled  to  no  interest  arising 
from  the  fraud  of  her  husband. 
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WEST  V.  SHUTTLEWORTH.  issfi. 

Feb.  28. 
(2  Myl.  &  Keen,  684—698 ;  S.  C.  4  L.  J.  (N.  S.)  Ch.  115.)  Mareh  8. 

A  testatrix  directed  several  sums  to  be  paid  to  certain  Eoman  Catholic         r^2_ 
priests  and  chapels,  desiring  that  they  might  be  paid  as  soon  as  possible    Bolls  Court 
after  her  decease,  that  she  might  have  the  benefit  of  their  prayers  and    Pbpts,  M.B. 
masses :  Held,  that  these  legacies  were  void  and  lapsed  to  the  next  of  kin.         [  684  ] 

She  gave  her  residuary  estate  to  be  appropriated  by  the  trustees 
for  the  piupose  of  promoting  the  knowledge  of  the  Catholic  Christian 
religion  among  the  poor  and  ignorant  inhabitants  of  Swale  Dale  and 
Wenston  Dale :  Held,  that  the  gift  of  the  residue  was  valid  within  the 
2  &  3  WiU.  IV.  c.  115. 

Mabgabet  Townsend,  by  her  will  dated  the  26th  of  January, 
1814,  after  giving  certain  pecuniary  legacies,  disposed  of  the 
residue  of  her  property  as  follows :  ''  As  to  all  the  rest  of  my 
estates  and  effects,  I  give  and  bequeath  the  same  to  Sir  Henry 
Lawson  of  Brough,  in  the  county  of  York,  Bart.,  and  Simon 
Scroope  of  Danby  in  the  same  county,  Esq.,  their  executors  and 
administrators ;  and  I  appoint  John  Carr  of  Belle  Vue,  Sheffield, 
Mr.  John  Shuttleworth  of  Cannon  Hall,  near  Sheffield,  and 
Mr.  John  Fumiss  of  Sheffield,  joint  executors  of  this  my  will ; 
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West        and  hereby  revoking  all  former  wills  by  me  made,  I  declare  this 
Shuttle-     only  to  be  my  last  will  and  testament.    In  witness  whereof,  I 
WORTH.      have  hereunto  set  my  hand  and  seal,  this  20th  day  of  January, 
1814.    Margaret  Townsend." 

On  the  same  day  she  wrote  and  signed  the  following  testa- 
mentary paper  :  "  Omitted  in  my  will,  chapels  and  priests.  To 
the  chapel  of  St.  George's  Fields,  London  Boad,  101. ;  St.  Patrick's 
chapel,  Sutton  Street,  102. ;  Lichfield  chapel,  lOZ. ;  the  Reverend 
Rowland  Broomhead,  Manchester,  51. ;  the  Reverend  Mr.  Gabb, 
Worksop,  11.  Is. ;  the  Reverend  Mr.  Duchern,  11.  Is. ;  the  Right 
Reverend  Mr.  Smith,  Durham,  11.  Is. ;  the  Reverend  Joseph 
Tristram,  11.  Is. ;  the  Reverend  John  Tristram,  11.  Is.  Whatever 
[  *685  ]  I  have  left  to  priests  or  *chapels,  it  is  my  wish  and  desire  the 
sums  may  be  paid  as  soon  as  possible,  that  I  may  have  the 
benefit  of  their  prayers  and  masses.  It  is  my  desire  that  my  vest- 
ments and  whatever  belongs  to  my  chapel  may  be  divided  betwixt 
Mr.  Smith  of  Bolster  Stone,  Mr.  Broomhead  of  Stannington,  and 
Mr.  Gillett  of  Rotherham.     25th  of  January,  1814." 

The  testatrix,  on  the  same  day  on  which  her  will  was  dated, 
addressed  a  letter  to  Sir  John  Lawson  and  Simon  Scroop,  Esq., 
which  letter  was  after  her  death  found  enclosed  in  her  will,  and 
was  in  the  following  words:  "Gentlemen, — I  have  herewith  sent 
a  duplicate  of  my  will,  whereby  you  will  perceive  that  I  have 
taken  the  liberty  of  bequeathing  the  residue  of  my  property  to 
you,  in  confidence  that  you  will  appropriate  the  same  in  the 
manner  most  consonant  to  my  wishes,  which  are  as  follows ; 
namely,  that  the  sum  of  101.  each  be  given  to  the  ministers  of 
the  Roman  Catholic  Chapels  at  Greenwich,  St.  George's  in  the 
Fields,  Sutton  Street,  Soho  Square,  and  York,  for  the  benefit  of 
their  prayers  for  the  repose  of  my  soul,  and  that  of  my  deceased 
husband  George  Townsend,  and  that  the  remainder  be  appro- 
priated by  you  in  such  way  as  you  may  judge  best  calculated  to 
promote  the  knowledge  of  the  Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants  of  Swale  Dale  and  Wenston 
Dale,  in  the  county  of  York. — I  have  the  honour  to  subscribe 
myself.  Gentlemen,  your  very  obedient  servant,  Margaret 
Townsend,  Sheffield,  Eyre  Street,  25th  of  January,  1814." 
The  testatrix  died  in  February,  1815,  and  her  will,  together 
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with  the  first  testamentary  paper  above  stated,  was  shortly  after- 
wards proved  by  the  executors  named  therein ;  but  the  letter 
addressed  to  the  trustees  was  not  proved  as  a  testamentary  paper 
until  1884,  after  the  original  ^hearing  of  the  cause.  The  bill 
was  filed  by  Anne  West,  the  residuary  legatee  and  personal 
representative  of  the  sole  next  of  kin  of  the  testatrix,  against  the 
surviving  executor,  the  representatives  of  the  trustees  and  the 
Attorney-General.     *     *     * 


WB8T 

Shuttlb- 

WOBTH. 

[  •686  ] 


Mr.  Bickersteth  and  Mr.  Bethel^  for  the  plaintiff : 

If  the  legacies  given  by  this  testatrix  are  void,  and  there  is, 
moreover,  no  indication  of  any  charitable  purpose  on  the  part  of 
the  testatrix,  they  will  fail  altogether,  and  the  next  of  kin  will  be 
entitled  to  the  benefit  of  the  failure.  *  *  The  gift  of  the 
residue  to  be  applied  in  such  manner  as  may  best  promote  the 
knowledge  of  the  Catholic  Christian  religion  among  the  poor  and 
ignorant  inhabitants  of  Swale  Dale  and  Wenston  Dale,  being  a 
gift  for  the  purpose  of  propagating  a  religion  other  than  that  of 
the  State,  is  equally  void,  as  contrary  to  the  policy  of  the  law : 
Cary  y.  Abbot  (l),  DaCosta  v.  De  Paz (2),  Moggridgew.  Thackwell  (3), 
De  Themmines  v.  De  Bonneval  (4). 


[  687  ] 


Mr.  Lynch  and  Mr.  Pun-is,  for  the  personal  representative 
of  Sir  H.  Lawson.     *     *     ♦ 


Mr.  Wray,  for  the  Attorney-General,  disclaimed  any  disposi- 
tion to  narrow  the  construction  to  be  fairly  put  upon  the 
2  &  3  Will.  lY.  c.  115 ;  but  he  submitted  that,  looking  to  the 
preamble  of  that  Act,  and  to  its  object,  which  was  to  remove 
doubts  as  to  the  right  of  Boman  CathoUcs  to  acquire  and  hold 
property  necessary  for  religious  worship,  education,  and  charit- 
able purposes,  it  could  never  have  been  the  intention  of  the 
Legislature,  in  carrying  into  effect  that  limited  purpose,  to  change 
the  whole  policy  of  the  law  as  it  applied  to  doctrines  other  than 
those  of  the  established  church,  and  to  sanction  the  unlimited 
propagation  of  the  Boman  CathoUc  religion.     *     *     * 


[690] 


(1)  6  B.  R.  161  (7  Ves.  490). 

(2)  19  B.  B.  104  (2  Swanst.  487,  n.). 


(3)  6  R.  B.  76  (7  Vos.  36). 

(4)  29  B.  B.  17  (5  Buss.  288). 
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West 

If. 

Shuttle- 

WOBTH. 

AprU  16, 

[694] 


[  *695  ] 


Mr.  Parker,  for  the  surviving  executors. 

«  «  «  «  « 

The  Master  of  the  Bolls  (i) : 

The  testatrix  in  this  case,  after  giving  several  legacies,  some 
of  which  were  for  charitable  purposes,  as  to  the  residue  of  her 
estate  and  effects,  bequeathed  the  same  to  Sir  Henry  Lawson  and 
Simon  Scroop,  and  she  appointed  John  Carr,  John  Shuttleworth, 
and  John  Furniss  her  executors.  There  is  then  a  paper  entitled 
'^  Omitted  in  my  will,  chapels  and  priests.  To  the  chapel  of 
St.  George's  Fields,  London  Road,  lOZ. ;  to  St.  Patrick's  chapel 
Sutton  Street,  101. ;  to  Litchfield  chapel,  lOi."  Several  small 
legacies  are  then  enumerated  to  several  clergymen  by  name,  and 
then  comes  this  note :  **  Whatever  I  have  left  to  priests  and 
chapels  it  is  my  wish  and  desire  the  sums  may  be  paid  as  soon 
as  possible,  that  I  may  have  the  benefit  of  their  prayers  and 
masses."  There  is  then  a  letter  signed  by  the  testatrix  and 
addressed  to  Sir  John  Lawson  and  Simon  Scroop,  which  has 
been  proved  as  testamentary,  as  follows :  **  Gentlemen, — I  have 
herewith  sent  a  duplicate  of  my  will,  whereby  you  will  perceive 
that  I  have  taken  the  liberty  of  bequeathing  the  residue  of  my 
property  to  you,  in  confidence  that  you  will  appropriate  the  same 
in  the  manner  most  consonant  to  my  wishes,  which  are  as 
follows :  that  the  sum  of  102.  each  be  given  to  the  ministers  of 
the  Boman  Catholic  Chapels  of  Greenwich,  St.  George's  in  the 
Fields,  Sutton  Street,  Soho  Square,  and  York,  for  the  benefit  of 
their  prayers  for  the  repose  of  my  soul,  and  that  of  my  deceased 
husband  George  Townsend,  and  that  the  remainder  be  appro- 
priated by  you  in  such  way  as  you  may  judge  best  calculated 
to  ^promote  the  knowledge  of  the  Catholic  Christian  religion 
amongst  the  poor  and  ignorant  inhabitants  of  Swale  Dale  and 
Wenston  Dale,  in  the  county  of  York." 

These  legacies  are  objected  to  upon  two  grounds :  first,  as  to 
the  legacies  to  the  priests  and  chapels,  upon  the  ground  that 
they  are  for  superstitious  uses,  and  therefore  void ;  and  secondlyt 
as  to  the  residue,  because  it  is  given  for  the  express  purpose 
of  promoting  the  Boman  Catholic  religion. 


(1)  Sir  C.  Pepys. 
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I  shall  first  consider  the  objection  to  the  gift  of  the  residue. 
The  stat.  2  &  3  Will.  IV.  c.  115,  puts  persons  professing  the 
Roman  Catholic  religion  upon  the  same  footing  with  respect 
to  their  schools,  places  for  reUgious  worship,  education,  and 
charitable  purposes,  as  Protestant  dissenters ;  and  the  case  of 
Bradshaw  v.  Taskerii)  decided  that  the  Act  was  retrospective, 
and  that  the  third  section  did  not  exclude  the  legacies  in  question 
in  the  cause  from  the  operation  of  the  Act,  because  the  suit  was 
only  for  the  administration  of  the  estate.  In  the  present  case, 
the  bill  filed  by  the  next  of  kin  claimed  the  property,  as  inap- 
plicable, under  the  Statute  of  Mortmain,  to  any  charities,  and 
not  because  it  was  given  to  promote  the  Catholic  religion, 
or  to  give  instruction  to  those  who  profess  it ;  and  the  letter 
which  raises  the  question  as  to  the  residue  was  not  proved 
until  the  15th  of  January,  1884,  so  that  it  cannot  be  said  that 
the  property  in  question  was  in  litigation,  discussion,  or  dispute 
upon  the  point  now  contended  for  at  the  time  the  Act  passed 
in  1882. 

This  Act  makes  it  unnecessary  to  consider  what  was  the  state 
of  the  law,  before  it  passed,  with  respect  to  such  ^dispositions 
of  property  in  favour  of  Eoman  Catholics.  It  is  only  necessary 
to  inquire  what  is  now  the  state  of  the  law  with  respect  to  similar 
dispositions  of  property  in  favour  of  Protestant  dissenters.  The 
trust  is  to  appropriate  the  residue  in  such  way  as  the  trustees 
shall  judge  best  calculated  to  promote  the  knowledge  of  the 
Catholic  Christian  religion  among  the  poor  and  ignorant  inhabi- 
tants of  certain  places  named.  In  the  case  of  Bradshaw  v. 
TaskcTy  the  gift  was  in  favour  of  certain  Catholic  schools,  and  to 
be  applied  towards  carrying  on  the  good  designs  of  the  said 
schools.  Now,  can  it  be  said  that  to  promote  the  carrying  on 
the  good  designs  of  Catholic  schools  differs  in  principle  from 
promoting  the  knowledge  of  the  Catholic  Christian  religion 
amongst  the  poor  and  ignorant?  In  Attorney-General  v.  Pearson^ 
Lord  Eldon  says,  that  the  Court  will  administer  a  fund  given  to 
maintain  a  society  of  Protestant  dissenters  promoting  no  doctrine 
contrary  to  law,  although  such  as  may  be  at  variance  with  the 
doctrine  of  the  estabUshed  church  (2).     In  Attorney-General  v. 

(1)  See  anU,  p.  188.  (2)  17  R.  R  at  p.  104  (3  Mer.  409). 


West 

Shuttle- 
worth. 


[  •696  ] 
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West        Hichnan  (i),  a  legacy  was  established,  which  was  given  for 
Shuttle-     encouraging  such  nonconforming  preachers  as  preach  God's 
WORTH.      ^ord  in  places  where  the  people  are  not  able  to  allow  them 
a  sufficient  and  suitable  maintenance,  and  for  encouraging  the 
bringing  up  some  to  the  work  of  the  ministry  who  are  designed 
to  labour  in  6od*s  vineyard  among  the  dissenters,  leaving  the 
particular  mode  to  the  trustees.     Waller  \.  Child8(2)f  and  the 
cases  which  continually  occur  of  funds  left  to  support  the  chapels 
and  schools  of  dissenters,  proceed  upon  the  same  principle,  and 
leave  no  doubt  in  my  mind  of  the  validity  in  law  of  the  gift  of 
the  residue. 
[  697  ]  Xhe  gifts  to  priests  and  chapels  remain  to  be  considered,  and 

these  are  not  affected  by  the  2  &  3  Will.  IV.  c.  115,  which  applies 
only  to  schools,  places  for  religious  worship,  education,  and 
charitable  purposes.  Taking  the  first  gift  to  priests  and  chapels 
in  connection  with  the  letter,  there  can  be  no  doubt  that  the 
sums  given  to  the  priests  and  chapels  were  not  intended  for  the 
benefit  of  the  priests  personally,  or  for  the  support  of  the  chapels 
for  general  purposes,  but  that  they  were  given,  as  expressed  in 
the  letter,  for  the  benefit  of  their  prayers  for  the  repose  of  the 
testatrix's  soul  and  that  of  her  deceased  husband ;  and  the 
question  is,  whether  such  legacies  can  be  supported.  It  is  truly 
observed  by  Sir  William  Grant  in  Cary  v.  Abbot  (s),  that  there 
was  no  statute  making  superstitious  uses  void  generally,  and 
that  the  statute  of  Edw.  YI.  related  only  to  superstitious  uses 
of  a  particular  description  then  existing ;  and  it  is  to  be  observed 
that  that  statute  does  not  declare  any  such  gift  to  be  unlawful, 
but  avoids  certain  superstitious  gifts  previously  created.  The 
legacies  in  question,  therefore,  are  not  within  the  terms  of  the 
statute  of  Edw.  YI.,  but  that  statute  has  been  considered  as 
establishing  the  illegality  of  certain  gifts,  and,  amongst  others, 
the  giving  legacies  to  priests  to  pray  for  the  soul  of  the  donor 
has,  in  many  cases  collected  in  Duke  (4),  been  decided  to  be 
within  the  superstitious  uses  intended  to  be  suppressed  by  that 
statute.  I  am  therefore  of  opinion  that  these  legacies  to  priests 
and  chapels  are  void. 

(1)  2  Eq.  Abr.  193.  (3)  6  R.  R.  161  (7  Ves.  490). 

(2)  Amb.  524.  (4)  P.  466. 
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What  then  is  to  become  of  the  amount  of  such  legacies  ?  The 
statute  of  Edw.  YI.  gives  to  the  King  such  property  devoted  to 
superstitious  uses  as  that  Act  affects  ;  but  the  legacies  in  question 
are  not  within  the  *terms  of  the  Act,  but  are  void  on  account  of 
the  general  illegality  of  the  object  they  were  intended  to  answer. 
It  has  been  decided,  that  where  legacies  are  given  to  charities, 
which  charities  cannot  take  effect,  the  object  being  considered  as 
superstitious,  then  the  duty  of  appropriating  the  amount  to  other 
charitable  purposes  devolves  upon  the  Crown  as  in  Cary  v. 
Abbot  (1) ;  but  in  that  case  and  the  cases  there  cited,  the  object 
of  the  gift  was  clearly  charity.  In  the  present  case,  according  to 
the  construction  I  have  put  upon  these  legacies,  there  was  nothing 
of  charity  in  their  object ;  the  intention  was  not  to  benefit  the 
priests,  or  to  support  the  chapels,  but  to  secure  a  supposed 
benefit  to  the  testatrix  herself.  Upon  what  ground,  then,  can 
the  Crown  claim  ?  Not  by  virtue  of  1  Edw.  VI.,  for  the  case  is 
not  within  that  Act;  and  not  upon  the  ground  of  the  money 
given  being  devoted  to  charity,  the  mode  of  applying  which 
devolves  upon  the  Crown.  Doubts  have  been  entertained  how 
far  it  was  correct  to  give  to  the  Crown  for  the  purpose  of  being 
appUed  to  charity  funds  given  for  charitable  purposes  which  are 
illegal,  as  in  the  case  of  Corbyn  v.  French  (2),  and  in  De  Garcin 
V.  Lawsofiy  in  the  note  to  that  case;  but  in  all  such  cases  charity 
was  the  object  of  the  gift ;  and  how  can  the  claim  of  the  Crown 
attach  to  gifts  void  because  superstitious,  but  of  which  charity 
was  no  part  of  the  object  ?  These  gifts  are  void  because  illegal ; 
and  as  they  therefore  cannot  take  effect,  and  as  the  Crown 
cannot  claim  either  under  1  Edw.  YI.,  or  upon  the  authorities 
which  give  to  the  Crown  the  right  to  direct  the  application  of 
charity  legacies,  which  cannot  be  carried  into  effect  according  to 
the  directions  of  the  donor,  I  am  of  opinion  that  the  next  of  kin 
are  entitled. 


West 

r. 

Shuttle- 

WOBTH.I 

r  •698  ] 


(1)  6  B.  B.  161  (7  Ves.  490). 


(2)  4  R.  R.  254  (4  Ves.  418). 
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1833.  ALCOCK  V.  SLOPER(l). 

Dec.  IS,  ^   ' 
(2  Myl.  &  Keen,  699—703.) 

Leach  M  R  When  a  testator  limits  his  residuary  property  to  one  for  life,  with 

r  AQQ  1  remainders  over,  it  is  primd  fotcie  to  be  intended  that  the  testator  means 

^        -'  that  the  property  which  is  given  to  the  tenant  for  life  is  to  pass  to  those 

entitled  in  remainder ;  and  if  any  part  of  the  property  be  of  a  wasting 
nature,  as  Long  Annuities,  or  leasehold,  it  must  be  immediately  sold  and 
converted  into  permanent  property,  unless,  upon  the  whole  context  of 
the  will,  it  shall  appear  that  the  testator  had  not  that  intention. 

Where  the  testator  gave  the  residue  of  his  estate,  real  and  personal,  to 
his  executors  upon  trust,  to  permit  his  wife  to  receive  the  rents,  profits, 
and  annual  proceeds  thereof  to  her  sole  use  during  her  life,  and  after  her 
decease  upon  trust  to  sell  his  freehold  house  in  Oxford  Street,  and  also  his 
leasehold  houses,  by  auction ;  and  the  testator  desired  that  E.  A.  should 
be  employed  as  auctioneer,  to  convert  the  whole  of  his  estate  into  money 
for  the  purposes  therein  mentioned;  it  was  held,  that  the  widow  was 
entitled  to  enjoy  for  her  life  the  income  of  the  testator's  Long  Annuities. 

The  residuary  clause  in  the  will  of  Bichard  Hudson  was  as 
follows  :  "All  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  whether  real  or  personal,  I  devise  and  bequeath  unto  my 
executors  hereinafter  named,  upon  trust  to  permit  my  wife. 
Catherine  Hudson,  to  receive  the  rents,  profits,  dividends,  and 
annual  proceeds  thereof,  to  and  for  her  own  sole  use  and  benefit, 
during  her  life ;  her  own  receipt  to  be  a  sufficient  and  proper 
discharge  for  the  rents  and  dividends  to  be  received  by  her ;  and 
from  and  immediately  after  her  decease,  then  upon  trust  to  sell 
my  freehold  house  in  Oxford  Street,  and  also  my  leasehold 
houses  by  auction ;  and  it  is  my  desire  that  Mr.  Edward  Abbott 
be  employed  as  auctioneer,  to  convert  the  whole  of  my  estate  and 
effects  into  money,  and  to  distribute  the  same  in  equal  shares 
and  proportions,"  in  the  manner  mentioned  in  the  will.  The 
testator  appointed  his  wife  Catherine  Hudson,  and  Kalph 
Lonsdale,  executors  of  his  will. 

Part  of  the  residuary  estate  of  the  testator  consisted  of  a  sum 
in  Long  Annuities.  The  bill  was  filed  by  legatees  entitled  in 
remainder,  against  the  testator's  widow,  Balph  Lonsdale,  and 
other  parties  interested  under  the  will,  and  the  question  in  the 

(1)  Li  later  cases  less  disposition  expressions,  c.^r..  Porter  v.  Btidddey 

has  been  shewn  to  exclude  the  rule  in  (1877)  5  Ch.  D.  542,  In  re  Oame,  '97, 

Howe  v.  Lord  Dartmouth  by  drawing  1  Ch.  881,  66  L.  J.  Ch.  505,  76  L.  T. 

questionable  inferences  from  doubtful  450. — 0.  A.  S. 
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cause  was,  whether  the  widow  of  the  testator  was  to  be  permitted       aloook 
to  enjoy  the  income  of  the  Long  Annuities  during  her  life,  or       slopkb. 
whether  the  Long  *  Annuities  were  to  be  immediately  sold  and       [  *700  ] 
the  produce  invested  in  the  8  per  cent.  Consols,  and  the  widow 
to  enjoy  only  the  dividends  of  the  Consols  so  purchased. 

Mr.  Bickersteth  and  Mr.  Thompson^  for  the  plaintiffs  [cited 
Howe  V.  The  Earl  of  DartmotUh  (i)] : 

In  this  will  there  is  nothing  to  distinguish  the  Long  Annuities 
from  any  other  personal  property  of  the  testator  which  was  of  a 
wasting  nature.  The  leasehold  property  is  expressly  directed  to 
be  sold  after  the  death  of  his  wife ;  but  there  is  no  such  direction 
as  to  his  Long  Annuities ;  and  the  direction  to  convert  into  money 
the  whole  of  his  estate  and  effects  after  the  death  of  his  wife,  must 
be  referred,  according  to  the  natural  construction  of  the  words, 
to  the  property  of  which  the  testator  had  been  speaking  in  that 
part  of  his  will,  namely,  his  freehold  and  leasehold  estates. 

Mr.  Whitniarshy  for  defendants  in  the  same  interest  with  the 
plaintiffs. 

Mr.  PembertoK  and  Mr.  Chandless,  contra  : 

^  *  In  this  case  the  testator  had  no  stock  except  the  Long  [  70i  ] 
Annuities  in  question  ;  and  it  is  evident,  therefore,  that  he  must 
have  had  that  stock  in  his  contemplation  when,  in  disposing  of 
the  residue  of  his  estate,  he  directed  the  rents,  profits,  dividends, 
and  annual  proceeds  thereof  to  be  paid  to  his  wife  during  her 
life.  The  testator  has  expressly  pointed  out  the  time  at  which 
his  leasehold  property,  which  was  equally  of  a  wasting  nature 
vdth  the  Long  Annuities,  was  to  be  sold.  His  freehold  property 
was  to  be  sold  at  the  same  time,  and  a  particular  auctioneer  was 
to  be  employed  to  convert  the  whole  of  his  estate  and  effects  into 
money.  At  what  time  was  this  conversion  to  take  place  ?  At  the 
death  of  his  wife.  Then,  and  not  till  then,  were  the  Long 
Annuities  to  be  sold.     *     *     * 

The  Master  of  the  Bolls  : 

In  the  case  of  Hotve  v.  l^he  Earl  of  Dartmouth,  some  confusion 

(1)  6  E.  R.  96  (7  Ves.  137). 
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Aloock      arises  from  the  use  of  the  term  specific  legacy  in  the  jadgment, 

Slopeb.  general  personal  estate  being  at  all  times  fluctuating ;  until  the 
death  of  a  testator  there  can  be  no  specific  legacy  of  general 
personal  estate.  The  true  principle  upon  which  Lord  Eldon 
decided  that  case  was  this, — that  where  a  testator  limits  his 

[  •702  ]  residuary  property  *to  one  for  life,  with  remainder  over,  it  is 
prima  facie  to  be  intended  that  the  testator  means  that  the  same 
property  which  is  given  to  the  tenant  for  life  should  go  to  those 
entitled  in  remainder;  and  if  any  part  of  the  residue  be  of  a 
wasting  nature,  as  Long  Annuities,  or  leasehold  estate,  in  order  to 
effect  this  general  purpose  of  the  testator,  such  wasting  property 
must  be  sold  and  converted  into  permanent  property.  Although 
this  intention  of  the  testator  is  prima  facie  to  be  inferred,  it  may 
plainly  appear  upon  the  whole  context  of  the  will  that  the  testator 
had  not  that  meaning,  but  that  his  intention  was  that  the  tenant 
for  life  should  derive  the  same  income  from  the  residuary  estate 
as  he  had  himself  derived  from  his  property  up  to  the  period  of 
his  death. 

It  is  with  a  view  to  this  principle  that  the  present  will  is  to  be 
examined.  The  testator  gives  the  residuary  estate  to  trustees, 
"  upon  trust  to  permit  his  wife  to  receive  the  rents,  profits, 
dividends,  and  annual  proceeds  thereof,  to  and  for  her  own  sole 
use  and  benefit,  during  her  life."  There  is  here  no  intimation 
of  an  intention  that  any  part  of  the  property  should  be  imme> 
diately  converted  by  the  trustees ;  but  the  inference  rather  is, 
that  the  trustees  during  the  life  of  the  wife  were  to  be  merely 
passive;  and  the  term  *^  dividends  "  has  reference  to  the  Long 
Annuities.  After  the  death  of  his  wife,  he  directs  his  trustees  to 
sell  his  freehold  house  in  Oxford  Street,  and  also  his  leasehold 
houses,  by  auction.  The  leasehold  houses,  like  the  Long  Annuities, 
were  a  wasting  property ;  and  he  has  plainly  expressed  his  inten- 
tion that  they  should  not  be  sold  during  the  life  of  his  wife ;  and 
this  is  manifestly  inconsistent  with  the  general  notion  on  his 
part  that  the  wasting  portion  of  his  residuary  estate  was  imme- 
diately to  be  converted  into  permanent  property.  The  next 
passage  in  his  will  is  to  the  same  effect :  "  And  it  is  my  desire 
that  Mr.  E.  Abbott  be  employed,  as  auctioneer,  to  convert  the 

[  •703  ]       whole  of  my  estate  and  *effects  into  money,  and  to  distribute  the 
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same  in  equal  ahares  and  proportions,"  &c.    The  testator  could      aloook 


V. 


not  have  meant  that  Mr.  Abbott  should  convert  the  whole  of  his      slopbr. 
property  after  the  death  of  his  wife,  if  he  had  intended  that  any 
part  of  it  should  be  converted  during  the  life  of  his  wife.     The 
widow  is  therefore  entitled  to  enjoy  for  her  life  the  income  of  the 
Long  Annuities. 
[See  next  case.] 


COLLINS  V.  COLLINS.  ibss. 

July  6. 
(2  Myl.  &  Keen,  703—705.)  '  


•RolU  Court. 
Lkach,  M.R. 


There  is  no  implied  duty  to  convert  a  leasehold  house  under  a  bequest 
where  the  tenant  for  life  of  one  undivided  moiety  is  absolutely  entitled 
under  the  same  will  to  the  enjoyment  of  the  other  moiety.  ^     '  -' 

The  will  of  Thomas  Collins  was  in  the  following  words :  "  I 
give  to  my  wife  Sarah  Collins  all  and  every  part  of  my  property 
in  every  shape,  and  without  any  reserve,  and  in  whatever  manner 
it  is  situated,  for  her  natural  life ;  and  at  her  death,  the  property 
so  left  to  be  divided  in  the  following  manner :  one  half  in  equal 
proportions  to  my  father,  John  Collins,  to  my  brothers,  Richard 
Collins,  George  Collins,  Charles  Collins,  and  my  sister,  Mary 
Drew  ;  and,  in  the  event  of  my  father  dying  before  my  wife,  his 
share  to  go  to  my  mother,  Mary  Collins ;  and  in  the  event  of 
their  both  dying  before  my  wife,  their  share  to  be  equally  divided 
between  my  brothers  and  sisters  named  above  ;  and  in  the  event 
of  my  brothers  George  or  Charles  dying  before  my  wife  without 
lawful  issue,  their  shares  to  be  divided  between  my  brother 
Bichard  and  sister  Mary  above  mentioned  ;  the  other  half  of  the 
property  to  be  at  the  sole  disposal  of  my  dear  wife ;  and  I  appoint 
my  brother,  Bichard  Collins,  and  my  wife,  Sarah  Collins,  my 
executors." 

The  testator  died  leaving  his  wife,  Sarah  Collins,  his  father 
and  mother,  and  the  brothers  and  sister  mentioned  *in  his  will,  [  *704  ] 
surviving  him.  The  widow  and  Bichard  Collins  proved  the  will ; 
but  Bichard  Collins  took  no  part  in  the  execution  of  the  trusts 
thereof.  The  bill  was  filed  against  the  executors  for  the  adminis- 
tration of  the  testator's  estate,  by  John  Collins  and  Mary  his 
wife,  the  testator's  father  and  mother,  and  by  the  other  brothers 
and  sister.    A  part  of  the  testator's  property  consisted  of  a  lease- 
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Collins  hold  messuage  in  which  he  had  carried  on  the  business  of  a 
Collins,  victualler,  and  in  which  his  widow  had  since  his  decease  con- 
tinued to  carry  on  the  business,  as  the  plaintiffs  alleged,  and  the 
defendant,  Bichard  Collins,  admitted,  at  a  great  loss;  and  the 
question  was,  whether  the  plaintiffs,  and  the  defendant,  Bichard 
Collins,  who  was  in  the  same  interest  with  the  plaintiffs,  were 
entitled  to  have  the  lease,  of  which  twenty-eight  years  were 
unexpired,  immediately  converted  into  money. 

On  the  one  side  [Howe  v.   The  Earl  of  Dartmouth  (i)  was 
cited.] 
[  706  ]  On  the  other  side  it  was  contended  that  the  testator's  direction 

that  the  property  given  to  his  wife  for  her  life  should  be  divided 
at  her  death  plainly  indicated  an  intention  that  no  conversion 
of  it  should  take  place  until  the  decease  of  his  wife.  The  division 
was  to  be,  not  of  a  moiety  of  the  property,  but  of  the  whole  pro- 
perty previously  given  to  the  wife  for  life  into  moieties ;  and  the 
direction  that  one  half  of  the  property,  so  to  be  divided  at  her 
decease,  was  to  be  at  her  sole  disposal,  was  equivalent  to  an 
immediate  gift  of  the  absolute  interest  in  one  moiety  of  the  pro- 
perty. The  whole  property  of  the  testator  was  given  to  his 
widow  for  her  life,  "  without  any  reserve ;  "  and  where  the  inten- 
tion to  favour  the  tenant  for  life  was  so  strongly  indicated,  the 
possibility  of  such  part  of  the  property  as  was  of  a  wasting  nature 
being  exhausted  in  the  lifetime  of  the  tenant  for  life,  raised  no 
equity  in  favour  of  the  remainder -man ;  but  the  gift  to  the 
remainder-man  must  be  taken  to  be  subject  to  such  possibility. 

Mr.  Pemberton  and  Mr.  HaU,  for  the  plaintiffs. 

Mr.  Bickersteih  and  Mr.  B.  Keen,  for  the  defendant,  Bichard 
Collins. 

Mr.  Barber,  for  the  widow. 

The  Master  of  the  Bolls  : 

I  am  of  opinion  that,  under  this  bequest,  the  plaintiffs  are  not 
entitled  to  have  the  lease  sold,  but  that  it  was  the  intention  of 
the  testator  that  his  widow  should  enjoy  the  leasehold  property 
for  her  life. 

(1)  6E.  E.  96(7  Ves.  137). 
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CASAMAJOK   V.   STRODE. 

(2  MyL  &  Keen,  706—731;    S.  C.  Coop.  temp.  Brough.  418;   reversing 

5  Sim.  87.) 

The  Court  will  not  upon  motion  determine  whether  several  lots,  forming 
part  of  one  estate,  and  bought  at  the  same  sale  by  one  purchaser,  are  or 
are  not  so  intimately  connected  in  use  and  enjoyment,  that  the  failure 
of  title  as  to  one,  will  furnish  a  defence  against  specific  performance  as 
to  the  rest.  Such  an  objection  raises  a  question  of  facts,  which  ought 
either  to  be  put  in  issue  upon  the  pleadings,  or  be  the  subject  of 
investigation  upon  a  special  reference  to  the  Master. 

Under  the  decree  in  this  cause,  certain  real  estates  situate  at 
Northaw,  formerly  the  property  of  William  Strode,  deceased, 
were  put  up  to  sale  in  lots  in  the  month  of  October,  1811,  when 
W.  W.  Drake  became  the  purchaser  of  lots  25  and  80.     *     *     * 

The  purchaser  having  been  released  from  his  purchase  of 
lot  25,  in  consequence  of  a  defect  of  title,  a  motion  was  now  made 
on  his  behalf,  that  he  might  also  be  released  from  his  contract 
as  to  lot  80.  The  motion  was  supported  by  affidavits  verifying 
the  facts  on  which  the  application  was  grounded.  These  facts 
are  sufficiently  stated  in  the  judgment;  in  which  also  the 
authorities  referred  to  on  both  sides  are  all  mentioned  and 
considered. 


1833. 

Marrrk  20,21, 

26. 

April  15. 

Jidy  2. 

1834. 

Ft^b.  18,  21, 
22. 

March  4. 

Lord 

Brougham, 

L.C. 

[  706  ] 


1834. 
Frb.  21,  22. 

[  722  ] 


Sir  E.  Sugden,  for  the  motion. 

The  Solicitor 'GenercA  {Mr.  Pepys)  and  Mr.  Knight,  contra. 

The  Lord  Chancellor  (after  stating  the  effect  of  the  previous      JfarcJi  4. 
proceedings) : 

This  is  an  application  by  Mr.  Drake  to  be  discharged  from  his 
contract  for  the  purchase  of  lot  80,  not  upon  the  ground  of  any 
of  the  various  objections  already  discussed  and  disposed  of ;  but 
simply  on  the  ground  that  inasmuch  as  lot  25  is  gone,  and 
lot  80  was  purchased  subsequently  to  lot  25,  and  has  not,  like  the 
latter,  any  mansion  or  buildings  upon  it,  but  consists  merely  of 
fifty-eight  acres  of  land,  the  one  cannot  be  conveniently  occupied 
and  enjoyed  without  the  other ;  the  argument  being,  that  as  the 
purchaser  never  would  have  bought  *lot  80  but  for  his  having  [  '723  ] 
bought  and  expected  to  possess  lot  25,  he  should,  therefore,  also 

22—2 
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CAaAMAjoR  be  released  from  his  contract  as  to  lot  30.  The  objections 
Strode.  hitherto  urged  against  the  title  to  lot  30  were  primary  objections, 
not  depending  at  all  on  the  having  or  not  having  lot  25.  A 
secondary  and  derivative  objection  is  now  made  that  the  two  lots 
were  connected,  and  that,  the  contract  for  lot  30  depending  on 
the  contract  for  lot  25,  both  contracts  must  be  taken  as  one,  and 
held  to  be  now  at  an  end. 

No  such  objection  to  the  completion  of  the  contract  was  urged 
before  the  Master.  The  only  objections  to  the  title  to  lot  30 
were  either  those  taken  to  it  in  common  with  lot  25 — as  that  the 
commissioners  under  the  Inclosm*e  Act  had  not  duly  qualified, 
&c. ;  or  that  sixteen  acres,  parcel  of  it,  were  not  well  identified ; 
and  that  the  land  tax  on  those  sixteen  acres  was  not  shewn  to  be 
redeemed.  It  may  be  observed  in  passing,  that  the  present 
objection  might  have  been  taken  prospectively,  and,  as  it  were, 
contingently,  for  it  might  have  been  urged,  first,  that  the  title 
was  liable  to  the  foregoing  primary  objections,  and  independently 
of  the  title  to  lot  25  being  found  good  or  !bad ;  and  next,  that  at 
all  events,  if  no  title  to  lot  25  could  be  made,  lot  30  was  so  com- 
plicated with  it  as  to  be  untenable  if  lot  25  was  not  obtained. 
For  the  present  purpose,  however,  it  is  enough  that  this  objection 
has  never  been  made  the  subject  of  regular  investigation  ;  it  has 
not  been  taken  by  way  of  answer  to  a  bill  calling  for  a  specific 
performance  (which  the  present  bill  was  not)  so  as  to  be  put  in 
issue,  which  is  one  mode  of  raising  the  question  ;  nor  has  it  been 
made  the  ground  of  objection  before  the  Master  upon  a  reference 
of  title.  It  is  only  suggested  by  arguments  and  observations 
arising  upon  affidavits  in  the  cause,  and  I  am  of  opinion  that  it 
[  *724  ]  cannot  in  this  *form  be  successfully  used  by  a  purchaser  seeking 
to  be  let  off  from  his  contract. 

Although  this  is  enough  to  dispose  of  the  present  motion,  yet 
the  importance  of  the  question  which  it  raises,  in  a  country  where 
so  many  sales  in  lots,  by  auction  and  otherwise,  are  continually 
taking  place,  and  the  conflicting  doctrines  which  have  been  some- 
times ventilated  upon  the  subject,  induce  me  to  enter  a  little 
further  into  the  discussion. 

Lord  Kenyon  is  reported  to  have  held  at  Nisi  Prius,  that  where 
a  party  purchases  several  distinct  lots  at  a  sale,  (in  the  case 
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before  him  it  was  houses),  and  a  title  to  one  of  the  lots  cannot  casamajob 
be  made,  the  purchaser  is  at  hberty  to  repudiate  the  whole,  so  o^m, 
that  he  shall  be  loose  as  to  the  other  lots,  while  the  seller  is  fast ; 
and  this  upon  the  supposition  that  the  whole  contract  is  neces- 
sarily entire:  Chambers  v.  Griffiths  (i).  That  this  is  not  a  sound 
doctrine  at  law  any  more  than  in  equity,  I  hold  to  be  very  clear. 
Lord  EiiDON  is  said  to  have  expressed  a  similar  opinion  in 
Drewe  v.  Hanson  (2),  but  if  so,  it  has  escaped  the  reporter.  The 
proposition  is,  indeed,  in  some  measure  sanctioned  by  a  faint 
dictum,  for  it  is  nothing  more,  in  Boyer  v.  BlackweU  (3),  where, 
upon  a  suggestion  at  the  Bar  that  as  the  purchaser  had  taken 
contiguous  lots  in  confidence  of  having  both,  he  ought  to  have  an 
option  of  opening  the  biddings  as  to  the  one,  if  the  other  were 
taken  from  him,  the  reporter  says,  *'  The  Court  inclined  to  think 
this  reasonable,  but  the  purchaser  chose  to  keep  the  other  lots." 
This  clearly  proves  nothing ;  the  case  of  James  v.  Sliore  (4),  before 
Lord  EUenborough,  is  distinctly  contrary  to  Chambers  v.  "^ Griffiths,  [  •726  ] 
which  was  also  plainly  overruled  in  a  late  case  in  the  King's 
Bench,  of  Roots  v.  Lord  Dormer  (5).  It  is  to  be  observed  that, 
in  neither  of  these  cases,  was  Chambers  v.  Griffiths  cited ;  a  cir- 
cumstance strongly  confirming  a  suspicion  suggested  by  the  very 
inaccurate  reference  to  Poole  v.  Shergold,  that  the  report  of 
Chambers  v.  Griffiths  is  not  to  be  relied  upon. 

If  Lord  Kbnyon's  reported  opinion,  but  which  he  probably 
never  held,  carried  the  rule  so  much  too  far  in  favour  of  the 
purchaser,  perhaps  an  opinion  ascribed  to  Lord  Eldon,  and 
mentioned  in  Sir  Edward  Sugden's  Treatise  on  Vendors  and 
Purchasers,  and  in  the  note  to  Koffey  v.  ShaUcross  (6),  carries 
the  rule  almost  as  far  the  other  way — that  the  purchasers  of 
difierent  lots  are  not  to  be  connected  together,  imless  there  has 
been  an  understanding  that  the  buyer  should  not  take  any 
if  he  could  not  have  all.  Clearly  such  an  understanding  will 
suffice  to  blend  the  whole  into  one  contract ;  but  it  seems  equally 
clear  that  the  same  complication  may  be  effected,  or  rather 
evidenced,  without  any  such   understanding;   that  is,  without 

(1)  1  Esp.  150.  (4)  18  R.  R.  798  (1  Stark.  426). 

(2)  6  Ves.  675.  (5)  38  R.  R.  231  (4  B.  &  Ad.  77). 

(3)  3  Anflt.  656.  (6)  20  R.  R.  293  (4  Madd.  227). 
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CA8AMAJ0R  any  express  agreement  to  this  effect.  It  is  a  question  of  cir- 
Stbodk.  cumstances;  the  lots  may  be  connected  from  their  nature; 
it  may  be  shewn  that  the  purchase  of  the  one  was  made  with 
reference  to  the  other.  A  mere  suggestion  of  the  party,  a  mere 
statement  of  his  inclination,  or  fancy,  will  not  be  sufficient ;  nor 
may  the  proof  of  anything  of  a  private  nature,  not  known  to  the 
vendor,  suffice ;  but  where,  upon  matters  known  to  both  parties, 
he  can  ground  his  proof  that  the  one  transaction  was  dependent 
on  the  other,  he  complicates  the  two,  so  as  to  make  the  contract 
one,  although  there  may  have  been  no  express  statement  that 
[  •726  ]  he  was  to  take  none  if  he  might  not  have  *all.  It  is  further 
to  be  observed,  that  Lord  Eldon  decided  contrary  to  the  opinion 
referred  to  in  ^a:  parte  TiUey  (i) . 

An  examination  of  the  authorities  will  lead  to  the  conclusion 
that  this  is  the  sound  principle — placed  in  the  mean  between 
the  two  extreme  opinions  ascribed  to  the  learned  Judges,  whose 
names  have  been  mentioned,  and  will  confirm  the  grounds  upon 
which  I  have  stated  it  as  my  opinion,  that  the  derivative 
objection  now  taken  cannot  be  allowed  to  prevail  without  a  more 
full  inquiry. 

[After  referring  to  some  cases  relating  to  the  now  obsolete 
practice  of  opening  biddings,  his  Lordship  continued  as  follows  :  j 
[  727  ]  Poole  V.  Shergold  (2)  was   decided   by   Lord   Kenyon,  whose 

judgment  is  best  reported  by  Mr.  Cox.  To  two  lots  no  title 
could  be  made^  the  purchaser  was,  of  course,  let  off  as  to  those, 
and  then  he  insisted  on  being  also  released  from  his  purchase 
of  the  others,  as  to  which  the  Master  had  only  reported  that 
the  case  was  one  for  compensation.  Lord  Kenyon,  however, 
decreed  him  to  take  all  but  the  two  to  which  the  title  was 
defective,  observing,  at  the  same  time,  that  the  Court  had  gone 
great  lengths  in  compelling  parties  to  proceed  with  their 
[  •728  ]  *purchases,  but  that  he  clearly  thought  a  case  might  be  made 
where  want  of  title  to  a  part  might  be  a  sufficient  reason  for 
putting  an  end  to  the  whole  contract;  and  he  mentioned,  in 
terms  of  strong  reprobation,  the  case  before  Sir  Thomas  Sewell, 
where,  although  no  title  could  be  made  to  that  part  of  the  estate 

(1)  4  Madd.  227,  w.  (2)  1  R.  R.  37  (2  Br.  C.  C.  118; 

1  Cox.  160,  273). 
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which  was  the  principal  object  in  making  the  agreement,  the    Casamajor 
purchaser  was  forced  to  complete  his  contract  as  to  the  rest.       strode. 
His  Lordship  added,  however,  that  in  the  case  before  him  he 
was  bound  to  suppose  there  was  no  such  connection  or  complica- 
tion between  the  lots  ;  plainly  because,  as  the  plaintiff's  counsel 
had  argued,  the  report  was  silent  upon  the  subject. 

[The    Lord    Chancellor    then    referred    to    KnatchbuU    v. 
(rrueber  (1),  and  Dolby  v.  PuUen  (2),  and  added  :] 

It  may  therefore  be  concluded,  that  in  determining  whether  [  rso  ] 
a  purchaser  who  fails  to  obtain  a  good  title  to  one  lot,  shall 
be  let  off  from  his  contract  for  another,  the  whole  circumstances 
may  be  examined  in  order  to  prove  that  the  two  contracts  are 
one,  by  shewing  that  the  two  parcels  are  complicated  together, 
and  that  upon  the  whole  transaction  the  Court  will  determine 
as  a  jury  would,  the  question,  did  or  did  not  the  party  purchase 
the  one  with  reference  to  the  other;  would  he  or  would  he 
not  have  taken  the  one,  had  he  not  reckoned  upon  also  having 
the  other. 

The  objection  may  be  raised  by  being  put  directly  in  issue, 
or  it  may  be  raised  before  the  Master,  according  *to  the  nature  [  *73i  ] 
of  the  suit,  but  it  cannot  be  raised  and  disposed  of  upon  motion. 
Nor  is  it  any  exception  to  this  rule,  that  where  biddings  are 
opened  against  the  purchaser  (as  in  Price  v.  Price  (3) ),  he  may 
move  to  be  relieved  from  his  contract.  Li  that  case  the  purchaser 
does  not  take  the  objection  by  way  of  motion,  as  he  seeks  to 
do  here ;  but  he  is  called  upon  to  meet  a  motion  against  him 
in  respect  of  one  lot,  which  motion  he  resists.  Failing  in  his 
resistance,  he  has  no  other  course  left  but  to  apply  for  his 
discharge  from  the  rest  of  his  engagement. 

Mr.  Drake  cannot,  therefore,  have  his  present  application 
granted ;  but  he  may  carry  in  his  new  and  secondary  objection 
to  the  Master. 

The  reference  to  the  Master  was  not  prosecuted,  the  parties 
having  come  to  an  arrangement,  by  which  the  purchaser  was 
released  from  his  conti^act  as  to  lot  80. 

(1)  17  B.  B.  35  (1  Madd.  153;  3  (2)  30  E.  E.  123  (3  Sim.  29). 

Mot.  124).  (3)  1  Sim.  &  St.  386. 
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Before  the 

LOBDS  COM- 
MI88IONEB& 

[732] 


HARDMAN  v.  ELLAMES, 

(2  Myl.  &  Keen,  732—758 ;  S.  G.  Coop.  temp.  Brough.  351 ;  5  Sim.  640 ; 
3  L.  J.  (N.  S.)  Ch.  74  ;  4  L.  J.  (N.  8.)  Ch.  181.) 

If  a  defendant  in  his  answer  states  the  effect  of  documents  admitted 
to  be  in  his  possession,  but  for  his  greater  certainty  craves  leave  to  refer 
to  the  documents  themselves  when  produced,  the  plaintiff  is  entitled  to 
move  for  their  production,  although  the  answer  positively  swears  that 
they  form  part  of  the  defendant's  title,  and  in  no  way  assist  or  make  out 
the  title  of  the  plaintiff. 

The  plaintiff  by  his  bill  claimed  a  moiety  of  certain  estates 
in  the  possession  of  the  defendant  EUames,  as  heir-at-law  of  the 
testator  John  Hardman,  under  an  ultimate  remainder  in  the  will 
of  the  testator,  expectant  upon  the  deaths  of  the  testator's 
nephews  John  Hardmcm  and  James  Hardman  successively, 
without  issue,  to  his  own  right  heirs. 


[  746  ]  The    defendant    EUames   put   in   his  answer.     The  answer 

commenced  by  setting  out  the  defendant's  own  title:  for  that 
purpose  it  stated  four  several  fines  sur  conusance  de  droit  come 
ceoy  &c.  levied  of  the  estates  in  question  in  the  cause;  and 
it  also  stated  the  effect  of  the  several  deeds  declaring  the  uses 
of  the  fines.  The  statement  concluded  in  these  words,  *'  as  by 
the  said  several  fines,  and  the  proclamations  made  thereon 
respectively  now  remaining  of  record  in  the  said  Court,  and 
by  the  said  several  deeds  hereinbefore  mentioned,  to  which,  for 
greater  certainty,  the  defendant  craves  leave  to  refer  when 
produced,  will  appear." 

These  deeds  were,  with  a  number  of  others,  enumerated  in 
the  third  schedule  to  the  answer,  which  admitted  that  all  the 
deeds  and  documents  mentioned  in  the  schedule  were  in  the 
defendant's  possession. 

In  a  subsequent  and  distinct  part  of  the  answer  directed  to 
the  case  set  up  by  the  bill,  the  defendant  denied  that  the  said 
fines,  or  any  of  them,  were  or  was  declared  to  enure  to  anj'^  uses 
under  which  the  plaintiff,  as  heir-at-law  to  the  testator,  sup- 
posing him  to  be  such   heir-at-law,  was  entitled  to  a  moiety 

[  *746  ]       of  the  estates,  or  any  other  part  "^thereof ;  and  he  further  denied 
that  the  said  documents  and  writings,  or  any  of  them,  or  any 
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documents  which  were  then  or  had  been  in  his  possession  or  Habdmak 
power,  or  which  he  had  then  or  ever  had  access  to,  did  contain  bllambs. 
recitals  or  references  shewing  the  truth  of  the  several  matters 
in  the  bill  mentioned,  or  any  of  them,  save  in  so  far  as  the  same 
were  thereinbefore  admitted  to  be  true,  or  particularly  shewing 
the  truth  of  the  several  matters  in  the  said  bill  stated  as  to  the 
said  plfidntiff's  pedigree,  or  any  of  them;  and  he  further  said, 
that  the  said  documents  related  to  and  made  out  his  the  defen- 
dant's title  to  the  estates  and  premises  so  purchased  by  him 
as  aforesaid,  and  did  not,  according  to  the  best  of  the  iuformation 
and  belief  of  the  defendant,  shew  or  tend  to  shew  any  title  in  the 
said  plaintiff  thereto,  or  to  any  part  thereof. 

A  motion  was  made  that  the  defendant  Ellames  might  produce 
and  leave  with  his  clerk  in  Court,  for  the  plaintiff's  inspection, 
the  several  deeds  before  mentioned,  declaring  the  uses  of  the 
aforesaid  fines  respectively. 


The  Master  of  the  Bolls  (i)  made  an  order  granting  the       Dec,  24. 
application,  on  the  ground  that  the  defendant,  having  by  the       rTiTi 
words  of  reference  incorporated  the  deeds  in  question  with  his 
answer  so  as  to  form  a  substantial  part  of  it,  the  plaintiff  was 
entitled  to  see  every  part  of  that  answer. 

An  appeal  motion  was  now  made  before  Sir  L.  Shad  well  and         1835. 
Mr.  Justice  Bosanquet,  sitting  as  Lords  Commissioners  of  the      ^o.y2^  . 
Great  Seal,  against  the  order  of  the  Master  of  the  Bolls.  [  748  ] 

Mr,  Kinder sley,  Mr.  WigrarUi  and  Mr.  Booth,  for  the  appeal : 

^  *  The  mere  circumstance  of  a  defendant  incorporating 
a  deed  *in  his  answer,  either  by  referring  to  it  as  specified  m  a  [  '^oO  ] 
schedule  annexed,  or  by  referring  to  it  for  greater  certaintjf 
when  produced  (and  the  answer  there  as  here  contained  both 
species  of  reference),  is  no  ground  for  compelling  its  production, 
if  in  other  respects  such  compulsion  would  be  inequitable : 
Sparke  v.  Montriou  (2),  The  Princess  of  Wales  v.  The  Earl  of 
Liverpool  (3),  Bolton  v.  J'he  Corporation  of  Liverpool  {4).] 

(1)  SirC.  Pepys.  (3)  19  R.  R.  282  (1  Swanst.  114; 

(2)  1  Y.  &  C.  103 ;  to  be  contained  in      3  Swanst.  567). 

a  later  volume  of  the  BeviBedBeports.  (4)  36  B.  B.  251  (I  My.  &  K  88). 
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Hardhan  Mr,  Jacob  and  Mr.  G.  Richards,  contra  : 

Bllahes.  There  are  three  cases  in  which  the  Court  orders  a  defendant 
^  ^'^  ^  to  produce  for  the  plaintiff's  inspection  documents  admitted  by 
the  answer  to  be  in  his  possession ;  first,  where  the  bill  charges 
and  the  answer  admits  that  the  plaintiff  either  solely  or  jointly 
has  an  interest  in  the  documents ;  secondly,  with  a  view  to 
discovery,  where  they  are  or  may  be  material  to  support  the 
case  made  by  the  bill ;  and  thirdly,  where,  as  in  the  present 
case,  they  are  by  a  special  reference  incorporated  with  the 
[  763  ]  answer  so  as  to  form  substantially  a  part  of  it.  *  *  In  The 
Princess  of  Wales's  case  the  bill  stated  the  documents,  and 
referred  to  them,  but  did  not  say  that  they  were  in  the  plaintiff's 
possession.  *  *  The  case  of  Sparkes  v.  Montriau  in  the 
Exchequer  was  very  peculiar  in  its  circumstances;  and  the 
order,  which  is  singularly  framed,  could  not  have  been  made, 
consistently  with  the  practice,  in  this  Court.  In  Bolton  v. 
The  Corporation  of  Liverpool  the  question  was  not  raised,  the 
argument  having  apparently  been  overlooked. 

Mr,  Kindersley,  in  reply,  observed  that  when  the  reports 
spoke  of  deeds  ** referred  to'*  by  the  answer,  the  expression 
meant  no  more  than  **  mentioned "  or  "  stated,"  and  did 
not  apply  to  the  special  reference  to  them  when  produced, 
[  ♦764  ]  upon  which  the  present  motion  *was  grounded :  Sampson  v. 
Sirettenhavi  (i).     *     *     * 

^ay  9.       Lord  Commissioner  Shad  well  delivered  the  judgment  of  the 

["755  ]  Court  : 

The  object  of  the  present  application  is  to  discharge  an  order 
made  by  the  Master  of  the  Eolls  upon  the  defendant  for  the 
production  of  certain  indentures  admitted  by  the  defendant  to  be 
in  his  possession.  The  defendant  has  by  his  answer  in  part  set 
forth  the  deeds  in  question,  which  are  comprised  in  a  schedule 
annexed  to  the  answer,  as  being  documents  in  his  possession, 
and  he  has  for  greater  certainty  craved  leave  to  refer  to  the 
indentures  themselves  when  produced.  If  by  so  doing  the 
defendant  has  made  the  indentures  a  part  of  his  answer,  it 

(I)  21  E.  R.  268  (5  Madd.  16). 
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seems  to  follow  as  a  necessary  consequence  that  the  plaintifif,     Habdmak 
having  a  right  to  read  the  whole  of  the  defendant's  answer,     ellambs. 
has   a   right  to  read  the  documents  so  made   a  part  of  his 
answer.  ^ 

The  question  which  arises  in  this  case  has  been  involved  in 
some  confusion  on  account  of  its  having  been  mixed  up  with 
questions  of  a  different  kind.  There  are  three  cases  which  may 
arise ;  the  documents  may  not  be  referred  to,  but  they  may  be 
admitted  to  be  in  the  defendant's  possession;  they  may  be 
referred  to,  and  not  admitted  to  be  in  the  defendant's  possession ; 
or  they  may  be  in  part  set  forth  or  shortly  stated  in  *the  answer,  [  '756  ] 
and  referred  to,  as  in  the  present  case,  for  the  defendant's 
greater  certainty  when  produced. 

[The  Lord  Commissioner  referred  to  a  number  of  cases  upon 
the  point,  and  concluded  his  judgment  by  saying:] 

It  appears,  therefore,  upon  a  review  of  the  cases,  to  be  f  758  ] 
perfectly  settled  that  where  a  defendant  in  his  answer  states 
a  document  shortly  or  partially,  and  for  the  sake  of  greater 
caution  refers  to  the  document  in  order  to  shew  that  the  effect 
of  the  document  has  been  accurately  stated,  in  such  a  case  the 
Court  will  order  the  document  to  be  produced.  It  was  said,  in 
the  present  case,  that  the  document  ought  not  to  be  produced, 
because  it  only  manifests  the  defendant's  title ;  but  the  answer 
to  that  is,  in  the  first  place,  that  it  may  by  possibility  do  some- 
thing more  than  merely  manifest  the  defendant's  title.  It 
would  be  a  strange  thing  to  say  that  the  defendant  should  at 
the  hearing  have  the  advantage  of  other  parts  of  the  deed  than 
those  set  forth  in  the  answer,  and  that  the  plaintiff,  who  looks 
to  the  answer  for  information,  should  not  be  at  liberty  to  avail 
himself  of  a  knowledge  of  the  deed.  It  seems  to  be  consistent 
with  justice,  that  if  the  defendant  makes  a  document  a  part  of 
his  answer,  the  plaintiff  is  entitled  to  know  what  that  document 
is,  because  he  has  a  right,  at  the  hearing,  to  read  such  parts 
of  the  defendant's  answer  as  he  thinks  fit.  It  is  to  be  observed, 
also,  that  if  the  plaintiff  should  think  proper  to  amend  his  bill, 
aud  require  the  deed  to  be  set  forth  at  length,  it  would  be  a 
matter  of  course  that  the  deed  should  be  so  set  forth. 
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1833. 
Aiw.  21. 


GOODMAN  V.  EDWARDS  (1). 

(2  Myl.  &  Keen,  759—762.) 

RdU  Ctmrt. 

Leach  M,R.  ^  specific  devise  of  lands  at  A.  (stating  the  .estimated  acreage)  with 

r  <^gg  1  limitations  applicable  only  to  freeholds,  held  to  include  renewable  lease- 

holds occupied  therewith,  comprising  two-fifths  of  the  estimated  acreage, 
although  the  devise  was  inconsistent  with  a  provision  contained  in  the 
lease. 

Samuel  Goodman,  by  his  will  duly  attested  to  pass  real  estate, 
gave  and  devised  all  those  his  two  several  messuages,  cottages, 
or  tenements,  with  the  outbuildings,  yards,  gardens,  orchards, 
and  appurtenances  thereto  belonging,  situate,  and  being  in 
Everdon  in  the  county  of  Northampton,  and  also  all  his  mes- 
suage, tenement,  or  dwelling-house,  with  the  out-buildings,  yard, 
gardens,  orchards,  and  appurtenances  thereto  belonging,  and 
also  all  his  several  closes  or  inclosed  ground  of  arable  and 
pasture  land,  containing  by  estimation  100  acres  or  thereabouts, 
were  the  same  more  or  less,  situate  and  being  at  Everdon 
aforesaid,  unto  and  to  the  use  of  his  wife,  then  Mary  Goodman, 
and  afterwards  the  wife  of  the  defendant  John  Edwards,  and 
her  assigns  during  the  term  of  her  natural  life,  provided  she 
should  so  long  continue  the  testator's  widow,  but  not  otherwise  ; 
and  from  or  immediately  after  her  decease  or  second  marriage, 
he  gave  and  devised  all  the  said  hereditaments  and  real  estates 
unto,  and  to  the  use  of  his  nephew,  the  plaintiff,  and  his  heirs 
for  ever,  subject  to  the  mortgage  debt  or  debts  then  due  from  the 
testator  and  secured  thereon ;  and  the  testator  declared  it  to  l)e 
his  will  and  desire,  that  no  part  of  his  personal  estate  should  be 
applied  to  pay  off  any  part  of  the  principal  or  interest,  then  or 
thereafter  to  become  due  in  respect  of  such  mortgage  debt 
or  debts. 

The  testator,  after  giving  several  pecuniary  legacies,  bequeathed 
the  residue  of  his  personal  estate  to  bis  wife,  Mary  Goodman ; 
and  he  appointed  his  wife  and  two  other  persons  his  executors. 
[  760  ]  Of  the  100  acres  mentioned  in  the  testator's  will,  forty  acres 

were  leasehold,  held  imder  the  College  of  Eton;  and  the  question 
in  the  cause  was,  whether  upon  the  intermarriage  of  Mary 
Goodman  with  the  defendant  Edwards,  those  forty  acres  passed 

(1)  See  now  the  Wills  Act  (1  Vict.  c.  26),  s.  26. 
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under  the  devise  over  to  the  nephew,  or,  onder  the  residuary  Goodman 
gift  of  the  testator's  personal  estate,  to  the  defendant  Mary  bd\7abd8. 
Edwards. 

Mr,  Pemberton  and  Mr,  W.  C.  L.  Keene,  for  the  plaintiff 
[cited  Hohson  v.  Blackburn  (i) : 

The  case  resolves  into  one  of  mistaken  description.  The 
leasehold  part  of  these  100  acres  has  been  long  united  in 
occupation  and  enjoyment  with  the  freehold  part.] 

Mr.   Bickersteth  and   Mr.   Crombie,  contra    [cited    Rose  'V.        [  761  ] 
BarUett  (2)] : 

All  the  testator  devised  to  his  nephew  was  ''  his  said  heredita- 
ments and  real  estates  subject  to  the  mortgage  debt  due  from 
the  testator  and  secured  thereon,"  and  the  freehold  part  of  the 
100  acres  was  the  property  upon  which  alone  the  mortgage 
debt  was  secured.  The  words  **  said  hereditaments  and  real 
estates  "  must  be  referred  to  the  100  acres  mentioned  in  the 
previous  devise,  so  far  only  as  those  100  acres  are  capable  of 
answering  the  description  of  real  estate.  There  is  another  cir- 
cumstance which  strengthens  the  conclusion  that  the  testator 
did  not  mean  to  devise  the  college  lease  to  his  nephew,  and  that 
is  the  condition  on  which  the  lease  was  granted.  The  testator, 
two  years  before  the  date  of  his  will,  obtained  a  renewal  of  the 
lease  for  a  term  of  twenty  years,  and  one  of  the  provisoes  in  the 
lease  was  that  the  testator  should  not  alienate  it  otherwise  than 
by  will  to  his  widow  and  children. 

Mr.  G.  Richards y  for  an  incumbrancer. 

Ths  Master  of  the  Bolls  : 

Upon  the  whole  will  it  is  plain  that  the  testator  meant  to  com- 
pri^  the  forty  acres  of  leasehold  under  the  description  of  real 
estate.  It  was  held  under  a  renewable  lease  from  a  college,  and 
had  been  long  in  his  family  and  united  in  occupation  with  the 
freehold  land.  After  devising  the  100  acres  of  land,  there  follow 
the  words  *"  all  the  said  hereditaments  and  real  estates,"  clearly  [  *762  ] 
indicating  that  he  considered  the  whole  100  acres  to  be  part  of 

(1)  36  E.  R.  381  (1  My.  &  K  571).  (2)  Cro.  Car.  392. 
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Goodman  his  real  estate,  and  this  misconception  of  the  nature  of  his  pro- 
Kdwardb.  P^fty  runs  through  all  the  subsequent  expressions  relating  to  it. 
The  widow  entered  upon  the  100  acres,  as  being  devised  to  her 
for  life,  and  the  whole  is  expressly  given  over  in  case  of  her 
second  marriage.  It  would  be  repugnant  and  contrary  to  the 
testator's  express  intention  that  she  should  take  the  leasehold 
under  the  description  of  general  personal  estate,  not  for  life  only 
but  absolutely.  I  am  of  opinion  therefore,  that  the  plaintiff  is 
entitled  to  the  forty  acres  of  leasehold  property,  part  of  the 
100  acres. 


i«33.  LOMAS  V.   WRIGHT  (1). 

\or  7  8 

b.v.*9,'l2.  (2  Myl.  &  Keen,  769—779 ;  S.  0.  3  L.  J.  (N.  S.)  Ch.  68.) 

7?  iT'cim  't  Creditors  by  specialty,  who  are  mere  volunteers,  are  not  entitled  to 

I  EACH  M  R  compete  with  creditors  on  simple  contract  for  valuable  consideration, 

r  "M  ^  ^^^  ^  against  the  devisees  of  the  debtor  have  a  right  to  stand  in  the 

place  of  mortgagees  who  have  exhausted  the  fund  provided  by  the 
testator  for  the  payment  of  debts. 

By  a  settlement  dated  the  9th  of  October,  1811,  Nathaniel 
Wright  conveyed  and  covenanted  to  surrender  certain  leasehold 
and  copyhold  estates  to  trustees,  upon  the  trusts  therein  men- 
tioned, for  the  benefit  of  Mary  Lomas,  with  whom  he  cohabited, 
and  of  his  four  natural  children  by  her,  and  also  of  any  after- 
bom  child  that  Mary  Lomas  might  have  by  him.  The  settlement 
contained  a  covenant  on  the  part  of  Nathaniel  Wright,  for  himself, 
his  heirs,  and  executors,  for  the  *quiet  enjoyment  of  the  premises 
comprised  in  the  settlement,  as  against  himself  and  his  legitimate 
[  ♦770  ]  son  John  Wright,  and  a  covenant  for  further  ♦assurance.  Some 
time  after  the  date  of  the  settlement,  Mary  Lomas  had  another 
child,  of  which  Nathaniel  Wright  was  the  reputed  father. 

Nathaniel  Wright  by  his  will  dated  the  29th  of  Nov.  1817, 
after  directing  all  his  just  debts,  and  the  legacies  thereinafter 
given  by  him,  to  be  paid  out  of  his  personal  estate,  gave,  devised, 
and  bequeathed  to  trustees,  &c.  all  his  personal  estate,  and  a 
part  of  his  real  estates  situate  in  the  counties  of  Chester  and 
Lancaster  upon  trust,  in  the  first  place  to  sell  and  dispose  of  such 
])arts  thereof  as  were  saleable,  and  with  the  produce  of  sale  to 

(1)  Fox  v.  Loumds  (1875)  L.  E.  19  Eq.  453,  44  L.  J.  Oh.  474. 
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pay  all  his  debts,  including  debts  on  mortgage,  and  his  legacies        Lomas 


V, 


thereinafter  given.  He  then  gave  a  number  of  legacies,  and  wbioht. 
directed  his  trustees  to  invest  the  residue  of  the  .produce  of  sale 
in  the  purchase  of  stock,  to  be  applied  to  the  purposes  thereinafter 
mentioned.  The  testator  then  devised  certain  estates  in  the 
county  of  Leicester,  which  were  subject  to  mortgages,  to  his 
trustees,  &c.  upon  trust  for  his  only  legitimate  son  John  Wright, 
and  his  issue,  in  strict  settlement,  with  remainders  over.  The 
testator  then  recited  the  settlement  of  the  9th  of  October,  1811, 
and  proceeded  as  follows:  ''Being  satisfied  that  the  said  settle- 
ment is  not  consistent  with,  but  contrary  to  the  true  intent  and 
meaning  of  my  marriage  settlement,  therefore  I  do  expressly  will, 
order,  and  direct,  that  my  said  son  and  his  heirs  shall  and  do,  not 
only  release  all  his  and  their  right,  title,  and  interests  to  and  in 
the  said  leasehold  and  copyhold  estates,  but  shall  give  such  further 
assurance  as  may  be  necessary  for  the  ratifying  and  confirming 
of  the  said  settlement.  And  in  case  my  said  son  or  his  heirs 
shall  refuse  to  ratify  the  same,  or  commence  or  prosecute  any 
suit  or  suits  at  law  or  in  equity  for  or  concerning  the  same,  then 
my  will  is,  that  the  5,0002.  3  per  cent.  Consols,  by  me  hereinafter 
directed  to  be  paid  to  my  said  son,  shall  belong  to  the  trustees  of 
^the  said  settlement,  in  trust  for  the  use  and  benefit  of  the  per-  [  *77i  ] 
sons  named  therein  as  of  the  third  part.  And  I  give  and  bequeath 
to  my  said  son,  5,000Z.  stock,  to  be  hereafter  invested  in  the  8  per 
cent.  Consolidated  Bank  Annuities,  to  be  paid  to  him  from  and 
out  of  the  money  to  be  invested  in  Government  securities,  when 
he  shall  attain  his  age  of  twenty-one  years,  upon  the  express 
condition  that  he  ratify  and  confirm  the  said  settlement." 

The  testator  died  on  the  16th  of  July,  1818,  and  John  Wright 
the  son,  upon  his  coming  of  age  in  1827,  refused  to  confirm  the 
settlement.  The  original  bill  was  filed  by  Emma  Lomas,  the 
survivor  of  the  testator's  four  natural  children  mentioned  in  the 
settlement,  and  by  the  trustees  of  the  settlement,  agcunst  John 
Wright,  Peter  Lomas,  the  afterbom  natural  child,  the  trustees 
and  executors  under  the  will  of  the  testator,  and  the  Attorney- 
Generaly  for  the  purpose  of  having  it  declared  that  the  trusts  of 
the  settlement  should  be  carried  into  execution,  or,  if  not,  that 
the  plaintiff,  Emma  Lomas,  might  be  declared  to  be  entitled  to 
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L0MA8  the  benefit  of  the  5,000i.  3  per  cent.  Consols  given  by  the  lyill  to 
Wright.  John  Wright  upon  the  condition  therein  expressed.  At  the 
original  hearing  of  the  cause  in  July,  1830,  it  was  declared  that 
the  defendant  John  Wright,  having  elected  to  take  the  settled 
estate,  had  forfeited  his  right  to  the  legacy  of  5,0002.  3  per  cent. 
Consols,  and  that  the  plaintiffs,  the  trustees  of  the  settlement, 
were  entitled  to  that  sum  in  trust  for  such  of  the  illegitimate 
children  of  the  testator  as  were  bom  previously  to  the  execution 
of  the  settlement. 

The  testator's  personal  estate  was  found  to  be  insufficient  for 
the  payment  of  his  debts,  and  at  the  hearing  on  further  directions, 
a  question  was  made  whether  the  plaintiffs  were  entitled  to  be 

[  *772  ]       considered  *as  legatees  or  creditors,  and  whether  they  were 

entitled,  in  either  character,  to  any  and  what  satisfaction  out  of 

the  estates  devised  to  John  Wright  in  respect  of  mortgages  which 

^       had  been  paid  out  of  the  fund  provided  by  the  testator  for  the 

payment  of  debts.     *     *     * 

[  774  ]  Mr.  Bickersteth  and  Mr.  Lovat,  for  the  plaintiffs. 

Mr.     Tinney,    Mr.    Kindersley,     Mr.     Wigram,   and    Mr. 
Duckworth,  for  several  defendants. 

[  775  ]  Mr.  Wray,  for  the  Crown,  which  claimed  the  interests  of 

the  deceased  illegitimate  children. 

Dec.  9.       The  Masteb  of  the  Bolls  : 

It  is  unnecessary  to  consider  the  questions  which  were  raised 
on  the  supposition  that  the  plaintiffs  were  entitled  to  claim  as 
legatees ;  because  I  am  of  opinion  that,  under  the  covenants 
contained  in  the  settlement,  the  plaintiffs  are  to  be  considered  as 
creditors.  The  plaintiffs,  however,  being  volunteers,  are  not 
entitled  to  compete  with  creditors,  even  on  simple  contract,  for 
valuable  consideration  ;  but,  as  against  the  devisees  of  the  testator, 
they  are  entitled  to  stand  in  the  place  of  the  mortgagees  who 
have  been  satisfied  out  of  the  fund  provided  for  the  payment  of 
debts.  And  let  it  be  referred  to  the  Master  to  inquire  into  the 
amount  of  the  damage  sustained  by  their  eviction  from  the 
estate. 
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« 

ELMSLEY   V.  YOUNG  (1).  i835. 

(2  Myl.  &  Keen,  780—799 ;  4  L.  J.  (X.  S.)  Ch.  2()0 ;  reversing-  2  Myl.  &  Keen,  1 

82  ;  3  L.  J.  (N.  S.)  Ch.  17.)  *  Before  the 

Lords  Com- 
The  term  **  next  of  kin  "  does  not  imply  any  roferenee  to  the  Statutes     mission ek.s. 

of  Distributions  in  the  absence  of  any  context  or  expression  indicating         [  7su  ] 

that  a  statutory  devohition  of  property  is  contemplated. 

,See  Withy  v.  Mamilca  (1843),  10  CI.  &  Fin.  215,  which  makes 
any  report  of  this  case  unnecessary. — 0.  A.  S.j 


PEAECE   V.   VINCENT.  1832. 

(2  Myl.  &  Keen,  800-813.)  JtolU  Court, 

18ee  2  Keen,  230,  for  further  proceedings  in  this  case,  which       l  ^^^^  ^ 
was  left  undetermined  at  the  stage  here  reported. — 0.  A.  8.; 

(1)  IMUm  V.  FosUr  (1808)  L.  B.  3  Ch.  505. 
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IN  THE  KING'S   BENCH. 
1833  MASON  V.  HILL  and  Others  (1). 

[  1  -|  (0  IJarn.  &  Adol.  1—27  ;  S.  C.  2  N.  &  M.  747 ;  2  L.  J.  (X.  S.)  K.  B.  118.) 

A.  erected  a  mill  in  1823  on  his  own  land,  the  former  owner  of  which 
had  for  twenty  yeara  before  1818  appropriated  the  water  of  a  stream 
running  through  it,  to  the  purposes  of  watering  his  cattle  and  irrigating 
his  land.  In  1818  B.  had  erected  a  mill  near  the  same  stream,  and  the 
owner  and  occupier  of  A.'s  land  then  gave  a  |)ai*ol  licence  to  B.  to  make 
a  dam  at  a  particular  spot,  and  take  what  water  he  pleased  from  that 
point,  which  water  was  so  taken,  and  returned  by  pipes  into  the  stream 
above  the  spot  where  A.'s  mill  was  afterwards  erected.  In  1818  B., 
without  license,  conveyed  part  of  the  water  which  had  before  flowed  into 
the  stream  from  ceilain  springs,  into  a  reservoir  for  the  use  of  his  mill. 
In  1828  A.  appi-opriatod  to  the  use  of  his  mill  all  the  surplus  water  which 
flowed  through  and  over  the  dam,  and  which  was  not  conducted  into  the 
reservoir.  In  1829  A.  demolished  the  dam  erected  by  B.,  and  gave  him 
notice  not  to  divei*t  the  water.  B.  then  erected  a  new  dam  lower  down 
the  stream,  and  by  means  of  it  divei'tod  from  A.'s  mills,  at  some  times, 
iill  the  water  before  api)ropriated  by  A.,  at  others  a  part  of  it,  and  the 
water,  when  returned  into  the  sti^eam,  was  in  a  heated  state :  Held,  on 
special  vci*dict, 

First,  that  whether  the  right  to  the  use  of  flowing  water  be  in  the  first 
occupant,  or  in  the  possessor  of  the  Itind  through  which  it  flows,  A.  was 
entitled  to  the  sui'plus  water,  for  he  was  first  occupant  of  that,  and  also 
owner  and  occupier  of  the  land  through  which  it  flowed,  and  might 
maintain  an  action  for  the  injury  sustained  by  the  abstraction  or  s])oiling 
of  the  sui-plus  water. 

Secondly,  that  A.  was  in  like  manner  entitled  to  recover  in  respect  of 
the  water  diverted  by  B.  at  his  new  dam  ;  because  the  licence  granted  to 
B.  by  the  former  occupier  was  to  take  the  water  at  one  particular  point, 
and  not  at  the  place  where  this  dam  was  made ;  and,  further,  beaiuse 
if  the  licence  had  been  general  to  take  at  any  place,  it  would  have  been 
revocable,  except  tis  to  places  where  it  had  been  acted  on  and  expense 
incun-ed ;  and  it  was  i-evoked  before  the  last  dam  was  ei*ected  : 

Thirdly,  that  A.  was  entitled  to  recover  for  the  water  diverted  from 
the  springs,  and  collected  in  a  reservoir  in  1818:  for  the  jjossessor  of 
land  through  which  a  natural  stream  flows,  has  a  right  to  the  advantage 
of  that  stream  flowing  in  its  natural  course,  and  to  use  it  when  he  pleases 
for  his  own  purposes  :  no  adverse  right  having  been  acquired  by  actiuil 
gitint,  or  by  twenty  years'  enjojTnent. 

Whether  the  possessor  of  hind  can  maintain  an  action  for  the  mere 
violation  of  a  general  right,  by  diversion  of  the  water,  &c.,  without 
having  sustained  any  special  injury,  quarre. 

Case.     The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time,  &c.  the  plaintiff  was  lawfully  possessed  of  a 

(1)  This  case  has  been  fi-etjuently      it  will  be  sufiicient  to  mention  Woo*l 
cited  in  subsequent  cases,  of  which      v.  Waud  (1849)  3  Ex.  748    18  L.  J. 
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certain  mill,  manufactory,  hereditaments,  *close,  and  premises,        Mason 

with  the  appm*tenances,  in  the  county  of  Stafford ;  and  by  reason         hill. 

thereof,  of  right  ought  to  have  had  and  enjoyed  the  benefit  and        [  *2  ] 

advantage  of  the  water  of  a  certain  stream  which  had  been  used 

to  run  and  flow,  and  during  all  that  time  ought  to  have  run  and 

flowed,  in  great  plenty  and  purity,  and  still  of  right  ought  so  to 

run  and  flow  unto  the  said  mill,  &c.  of  the  plaintiff,  to  supply 

the  same  with  water  for  working,  using,  and  enjoying  the  same 

respectively  and  for  other  necessary  purposes ;  yet  the  defendants 

contriving,  &c.  by  a  certain  dam  and  divers  obstructions,  placed 

in  and  across  the  said  stream  above  the  plaintiff's  premises, 

impounded,  penned  back,  and   stopped  the  water  of  the   said 

stream,  and  also  wrongfully  and  injuriously  laid  down  into  and 

near  the  said  stream,  above  the  plaintiff's  premises,  divers  pipes 

and  tiles,  and  kept  and  continued  the  said  dam  and  obstructions 

so  placed  in  and  across  the  said  stream,  and  the  said  pipes  and  tiles 

so  laid  down  for  a  long  space  of  time,  to  wit,  hitherto  ;  and  thereby 

during  all  that  time  unlawfully  and  wrongfully  diverted  and 

turned  divers  large  quantities  of  the  water  of  the  said  stream, 

which  ought  to  have  flowed  to  the  said  mill,  &c.  respectively, 

away  from  the  said  mill,  &c.,  and  stopped  and  prevented  the 

same   from   flowing  along  the  usual  and  proper  course  to  the 

said  premises.     And  also  that  the  defendants  wrongfully  and 

injuriously  heated  and  spoiled  the  water  which  ran  and  flowed 

unto  the  said  mill,  &c.,  *so  that  it  became  of  no  use  to  the        [  *3  ] 

plaintiff,  whereby  he  was  prevented  from  using  his  mill,  &c.,  in 

so  extensive  and  beneficial  a  manner  as  he  otherwise  would  have 

done.     In  the  second  count  the  plaintiff  stated  himself  to  be 

possessed  of  a  close  and  lands,  with  the  appurtenances,  and  of 

a  mill  and  manufactory  situate  therein,  near  to  the  said  stream, 

and  claimed  a  right  to  have  the  stream  run  to  the  said  close  and 

premises  for  supplying  the  same  with  water  for  the  necessary 

purposes  thereof.     In  the  third  count  a  similar  right  was  claimed 

for  the  convenient  enjoyment  of  certain  hereditaments,  lands, 

Ex.  305;    Miner  v.   Oilmour  (18o8)  Porr/«  (1875)  L.  E.  10  Ex.  59,  62,  44 

12  Moo.    P.   C.   131 ;    Chasemore  v.  L.  J.  Ex.  52,  33  L.  T.  125,  Ex.  Ch. ; 

Richards  (H.  L.   1859)  7  H.  L.  C.  Orr  Ewing  v.  Cohjnhoim  (II.  L.  Sc. 

349,   29   L.   J.   Ex.  81;    IMktr  v.  1877)  2  App.  Cas.  839,  854.— K.  C. 

23—2 
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Mason        and  premises,  with  the  appui'tenances.    There  was  a  fourth  count 
Hill         ^^^'  turning  foul  water  upon  the  plaintiff's  premises.     Plea,  not 
guilty.     At  the  Stafford  Spring  Assizes,  1831,  the  jury  found  a 
M|)ecial  verdict,  stating  the  following  facts  : 

A  stream  of  water  called  the  Stubbs  Brook,  from  time  whereof, 
&c.,  until  the  diversions  thereof  as  after  mentioned,  had  been 
used  and  accustomed  to  run  and  flow  by  the  northern  end  of  the 
tovm  of  Newcastle-under-Lyne,  in  a  southerly  direction,  by  the 
comer  of  a  garden  called  Kinnersley's  Garden,  and  into  and 
through  a  certain  croft  called  Hatrell's  Croft,  by  a  tree  there 
called  the  Sitchwell  Tree,  and  from  thence  into  a  piece  of  land 
called  the  Parson's  Flat,  by  a  spring  there  called  the  Sitchwell 
Spring,  and  from  thence  by  and  through  certain  other  closes  into 
a  croft  called  Ashley's  Croft,  part  of  which  croft  at  the  times 
when,  &c.  belonged  and  now  belongs  to  the  defendants,  and  other 
part  of  the  croft  at  the  time  when,  &c.  belonged  and  now  belongs 
to  the  plaintiff,  and  in  which  part  last  aforesaid  the  engine,  mill, 
manufactory,  hereditaments,  and  premises  of  the  plaintiff,  in  the 
[  ♦4  ]  declaration  and  *hereinafter  mentioned,  then  were  and  are  now 
situate,  but  the  stream  ran  and  flowed  only  through  that  part  of 
the  said  croft  which  now  belongs  to  the  plaintiff,  and  from  thence 
through  a  certain  other  close  into  the  Newcastle  Lower  Canal. 
During  all  the  time  aforesaid,  a  considerable  quantity  of  pure 
water  at  all  times  ran  and  flowed  from  the  Sitchwell  Spring,  and 
also  from  other  sprmgs,  called  the  Over  Canal  Springs,  into  the 
said  stream ;  which  last-mentioned  springs  flowed  into  the  stream 
below  the  Sitchwell  Spring ;  and  the  stream  before  the  diversions 
thereof  as  hereinafter  mentioned,  ran  and  flowed  down  and 
along  its  natural  and  ancient  course  to,  through,  and  along 
Ashley's  Croft. 

For  upwards  of  twenty  years  before  1818,  Thomas  Ashley  the 
father,  who  was  then  the  occupier  and  owner  of  the  whole  of 
Ashley's  Croft,  had  appropriated  and  used  the  water  of  the  said 
stream  and  springs  for  watering  his  cattle,  and  also  for  irrigating 
that  part  of  the  said  croft  which  now  belongs  to  the  plaintiff. 
In  1818,  the  defendants  erected  a  mill  and  manufactory  in  a 
certain  close  adjoinmg  Ashley's  Croft,  near,  but  not  contiguous, 
to  the  said  stream ;  and  at  that  time,  Thomas  Ashley,  the  son. 
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who  was  then  the  occupier  and  owner  of  the  whole  of  Ashley's       Mabon 

Croft,  gave  to  the  defendants  a  parol  licence  to  make  a  dam  at        hill. 

the  said  tree,  called  Sitchwell  Tree,  higher  up  the  said  stream 

than  the  Sitchwell  Spring  and  the  Over  Canal  Springs,  and  to 

take  what  water  of  the  stream  they  pleased  from  that  point  to  the 

mill  and  manufactory  of  the  defendants  ;  which  water,  after  being 

used  at  that  mill,  was  to  be  returned  by  pipes  into  the  bed  or 

channel  of  the  said  stream,  higher  up  than  that  part  of  Ashley's 

Croft  which  now  belongs  to  the  plaintiff.     In  consequence  of  such 

parol  "^licence,  the  defendants  did,  in  1818,  erect  such  dam,  and        [  *o  ] 

thereby  take  part  of  the  water  of  the  stream  above  the  Sitchwell 

Spring  fimd  the  Over  Canal  Springs,  for  the  use  of  their  mill  and 

manufactory,  by  the  means  of  pipes,  laid  down   at   their  own 

expense  to  a  large  amount ;  and  for  a  considerable  time  returned 

part  of  such  water  back  again  by  means  of  other  pipes,  into  the 

stream,  bed,  or  channel  of  the  stream  between  the  Sitchwell 

Spring  and  that  pai*t  of  Ashley's  Croft  which  now  belongs  to  the 

plaintiff.     Also  in  1818  the  defendants  collected  into  a  tank  part 

of  the  water  of  the  Over  Canal  Springs ;  and,  by  means  of  pipes, 

carried  the  same  over  the  brook  into  a  reservoir,  which  received 

the  water  taken  under  the  licence  from  the  Sitchwell  Tree ;  but 

such  licence  did  not  extend  to  take  such  last  mentioned  Avater 

from  the  Over  Canal  Springs. 

After  the  said  dam  was  made,  part  of  the  water  of  the  stream 
which  from  time  to  time  flowed  over  and  through  the  dam,  and 
also  all  the  water  from  the  Sitchwell  Spring,  and  after  the  making 
the  tank  part  of  the  water  from  the  Over  Canal  Springs  not 
collected  in  the  said  tank,  ran  and  flowed  at  all  times  in  its 
ancient  and  natural  course  towards,  into,  through,  and  along  the 
Ashley's  Croft,  and  until  the  diversion  thereof  l)y  the  defendants 
as  hereinafter  next  mentioned. 

The  parol  licence  so  given  by  Thomas  Ashley  the  son  to  the 
defendants,  to  make  the  dam  at  the  Sitchwell  Tree,  did  not  extend 
to  empower  them  to  take  the  water  from  the  Sitchwell  Spring. 

In  1823,  the  plaintiff  erected  and  made  the  manufactory  and 
premises  in  the  declaration  mentioned,  upon  that  part  of  Ashley's 
Croft  which  belongs  to  the  plaintiff,  by  the  side  of  the  stream, 
and  the  plaintiff,  by  the  leave  *and  licence  of  the  defendants,        [  *«  ] 
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MA80N  laid  down  pipes  betweeu  his  mill  and  that  of  the  defendants,  and 
Hill.  ^^  ^he  hot  water  which  came  from  the  engine  and  mill  of  the 
said  defendants  unto  and  into  his  the  plaintiff's  manufactory  for 
the  purposes  thereof,  until  February,  1829,  when  the  communica- 
tion by  means  of  the  pipes  was  cut  off  by  the  plaintiff,  and  at 
that  time  and  until  the  diversion  thereof  by  the  defendants  as 
hereinafter  next  mentioned,  the  plaintiff  appropriated  &nd  used 
part  of  the  water  of  the  stream  which  flowed  over  and  through 
the  dam  so  made  at  the  Sitcliwell  Tree,  and  also  the  whole  of 
the  water  which  flowed  from  the  Sitchwell  Spring,  and  also  from 
such  part  of  the  Over  Canal  Springs  as  were  not  taken  into  the 
tank,  and  also  all  the  water  which  was  returned  by  the  pipes  of 
the  defendants  into  the  stream,  for  the  purposes  of  his  mill  and 
manufactory. 

In  October,  1828,  the  plaintiff  erected  a  steam-engine  and  mill 
for  the  purposes  ^f  his  manufactory,  and  at  that  time,  and  until 
the  diversion  thereof  by  the  defendants  as  next  mentioned, 
appropriated  and  used  part  of  the  water  of  the  stream  w*hich 
flowed  over  and  through  the  dam  so  made  at  the  Sitchwell  Tree, 
and  also  the  whole  of  the  water  which  flowed  from  the  Sitchwell 
Spring,  and  from  such  part  of  the  Over  Canal  Springs  as  was  not 
taken  into  the  tank,  and  also  the  water  which  was  returned  by 
the  pipes  of  the  defendants  into  the  stream,  for  the  purposes  of 
his  said  steam-engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the  defen- 
dant's mill,  manufactory,  and  premises,  which,  in  the  highest 
part,  is  thirteen  feet,  and  in  the  lowest  part,  nine  feet  above  the 
level  of  the  mill  of  the  defendants,  and  which  would  prevent  the 
water  of  the  stream  from  flowing  in  its  natural  course  to  the  mill, 
[  •?  ]  manufactory,  ♦and  premises  of  the  defendants.  The  plaintiff's 
mill  is  eleven  feet  below  the  level  of  the  defendant's  mill. 

In  January,  1829,  the  plaintiff  destroyed  the  dam  made  by  the 
defendants  at  the  Sitchwell  Tree,  which  the  defendants  re-erected, 
and  which  the  plaintiff  again  destroyed,  in  order  that  the  water 
might  run  along  its  ancient  and  natural  course;  and  on  the 
18th  of  February  then  next,  the  plaintiff  gave  notice  to  the  defen- 
dants not  to  divert  or  turn  the  water  of  the  stream  from  its  ancient 
and  natural  channel. 
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In  June,  1829,  the  defendants  erected  and  made  another  dam  Mason 
in  and  across  the  stream,  lower  down  the  stream  than  the  place  hill. 
where  the  Sitchwell  Spring,  and  such  part  of  the  Over  Canal 
Springs  as  were  not  taken  into  the  said  tank,  flow  into  the 
stream,  by  means  of  which  last  mentioned  dam,  all  the  water  of 
the  stream,  and  also  all  the  water  of  the  Sitchwell  Spring,  and 
such  part  of  the  Over  Canal  Springs  as  aforesaid,  was  diverted 
from  its  ancient  and  natural  course,  and  was  prevented  from 
flowing  along  the  same  to  the  said  mill,  engine,  manufactory, 
and  premises  of  the  plaintiff. 

On  certain  days,  to  wit,  twenty  days,  between  the  making  of 
the  last  mentioned  dam  and  the  commencement  of  the  within 
suit,  all  the  water  was  taken  by  the  defendants  by  means  of  the 
last  mentioned  dam  from  the  stream,  and  the  Sitchwell  Spring, 
and  such  part  of  the  Over  Canal  Springs  as  aforesaid,  and  no 
water  was  on  those  days  returned  by  the  defendants  into  the  bed 
or  channel  of  the  stream ;  but  the  water  from  the  stream  and  the 
Sitchwell  Spring,  and  such  part  of  the  Over  Canal  Springs  as 
aforesaid,  was  on  those  days  diverted  by  the  defendants  into  a 
totally  different  direction  down  a  certain  street  called  PenkhuU 
Street. 

Although,  on  other  days,  since  the  last  mentioned  dam  was  [  8  ] 
made,  some  water  Was  returned  by  the  defendants  into  the  stream 
between  the  last  mentioned  dam  and  the  said  engine,  mill,  and 
manufactory  of  the  plaintiff ;  yet,  from  day  to  day,  as  much  water 
was  not  returned  by  the  defendants  into  the  stream  as  was  taken 
from  it  by  them,  and  the  water  which  was  returned  by  the 
defendants  on  such  last  mentioned  days  came  back  in  a  heated 
state. 

The  last-mentioned  dam  so  erected  by  the  defendants  in 
June,  1829,  stopped,  diverted,  and  turned  more  water  than  the 
dam  so  made  by  them  as  aforesaid  at  the  Sitchwell  Tree  in  1818 
by  the  licence  of  Thomas  Ashley. 

After  the  dam  at  the  Sitchwell  Tree  had  been  knocked  down 
by  the  plaintiff,  the  defendants  might  have  put  it  up  again  in 
the  same  place,  and  they  were  not  prevented  from  so  doing  by 
the  acts  of  the  plaintiff;  and  upon  some  occasions  before  the 
erection  of  the    plaintiff's  engine,   the  plaintiff   misconducted 
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Mason  himself  by  throwing  or  penning  back  hot  water  upon  the 
Hill.  defendant's  mill,  from  the  pipes  by  which  the  hot  water  was 
carried  from  the  mill  of  the  defendants  to  the  mill  of  the 
plaintiff.  The  special  verdict  then  stated  that  by  means  of 
the  premises  the  plaintiff  was  jirevented  from  enjoying  his 
mill  and  manufactory,  and  premises,  and  from  carrying  on 
his  business,  &c.  in  manner  and  form  in  the  said  declaration 
mentioned. 

If  it  should  appear  to  the  Court  on  the  whole  matter  that  the 
defendants  were  guilty,  the  jurors  in  that  case  assessed  the 
damages  of  the  plaintiff,  by  reason  of  the  defendants  having 
hindered  and  prevented  so  much  of  the  water  of  the  said  stream 
as  was  formerly  taken  by  the  defendants  under  the  said  parol 
licence,  by  means  of  the  dam  at  the  Sitchwell  Tree,  from  running 
[  **^  ]  and  flowing  '''down  its  ancient  and  natural  course  to  the  mill, 
engine,  manufactory,  and  premises  of  the  plaintiff,  at  Is.  And 
they  further  assessed  the  damages  of  the  plaintiff,  by  reason  of 
the  defendants  having  hindered  and  prevented  so  much  of  the 
water  of  the  said  stream  as  after  the  said  dam  was  made  at  the 
Sitchwell  Tree  flowed  over  and  through  the  same,  and  also  for 
having  hindered  and  prevented  the  whole  of  the  water  of  the  said 
Sitchwell  Spring,  and  also  so  much  of  the  water  of  the  said  Over 
Canal  Springs,  as  after  the  making  of  the  said  tank  was  not 
collected  in  the  same,  from  running  and  flowing  down  its  ancient 
and  natural  course  to  the  mill,  &c.  of  the  plaintiff,  at  Is.  And 
they  further  assessed  the  damages  of  the  plaintiff,  by  reason  of 
the  said  defendants  having  diverted  and  collected  in  the  said 
tank  part  of  the  water  of  the  said  Over  Canal  Springs,  and 
hmdered  and  prevented  the  same  from  running  and  flowing  down 
its  ancient  and  natural  com*se  to  the  mill,  &c.  of  the  plaintiff,  at 
Is.  And  they  further  assessed  the  damages,  by  reason  of  the 
defendants  having  returned  into  the  said  stream,  in  a  heated 
state,  such  part  of  the  water  as  they  did  return  after  having 
diverted  the  same,  at  Is.  If  it  should  appear  to  the  Court  that 
the  defendants  were  not  guilty,  then,  &c.  The  case  was  argued 
in  last  Easter  Term  (i)  by 

(1)  Befoi'e  Denman,  Ch.  J.,  Littledule,  J.,  and  Parke,  J. 
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The  Solicitor-Generaly  for  the  plaintiff :  Mason 

It  has  already  been  decided  after  argument  in  this  very  case  (i),  hill. 
tliat  the  plaintiff,  who  is  the  proprietor  of  lands  contiguous  to  a 
stream,  might,  as  soon  as  he  was  injured  by  the  diversion  of  the 
water  from  its  natural  course,  maintain  "^an  action  against  the  f  *io  ] 
party  so  diverting  it;  and  that  it  was  no  answer  to  the  action, 
that  the  defendants  first  appropriated  the  water  to  their  own  use, 
unless  they  had  had  twenty  years'  undisturbed  enjoymeht  of  it 
in  the  altered  course.  All  the  authorities  were  there  cited  and 
commented  on.  Assuming  even  that  that  decision  was  wrong, 
and  that  the  right  to  water  is,  as  the  defendants  say,  acquired 
by  occupancy,  yet  the  plaintiff  is  entitled  to  recover,  because  it 
is  here  found  that  twenty  yesLVs  before  the  erection  of  the 
defendant's  mill,  the  fonner  owner  and  occupier  of  the  plaintiff's 
land  had  appropriated  and  used  the  water  of  the  stream  and 
springs  for  watering  his  cattle,  and  for  irrigating  the  land  now 
belonging  to  the  plaintiff.  It  will  be  said  that  the  defendants 
were  authorised  by  the  parol  licence  to  take  part  of  the  water. 
But  that  licence  was  revocable,  and  it  was  revoked  by  the 
l)laintiff's  destroying  the  dam  in  1829.  And  even  if  that  were 
]iot  so,  the  licence  being  to  make  a  dam,  and  thereby  take  water 
from  a  particular  spot,  was  an  easement,  and  could  be  granted 
only  by  deed:  Heidins  v.  Shippam{2),  Bryan  v.  Whistler  {s). 
In  Winte^  v.  lirockicell{4)y  and  Liggins  v.  Inge{tj)y  licence  was 
held  irrevocable,  but  there  the  thing  to  be  done  was  on  the  land 
of  the  licensee.  That  distinction  was  taken  in  IleuUns  v. 
Shippam.  Besides,  the  licence  here  could  not  apply  to  a  dam 
erected  in  a  new  place. 

Peake,  Serjt.  contra  : 

The  principal  question  is,  whether  the  right  to  the  use  of 
flowing  water  can  be  acquired  by  the  owner  of  adjoining  land 
unless  it  has   been  enjoyed  *for  twenty  years.     The  former       [  •!!  ] 
decision  in  this  case  proceeded  principally  on  the  authority  of 
Wright  v.  Howard  (6),  but  there  the  authorities  upon  the  subject 

(1)  P.  367,  po$i  (3  B.  &  Ad.  304).     (4)  9  R.  R.  454  (8  East,  308). 

(2)  31  R.  R.  757  (5  B.  &  C.  221).     (5)  33  R.  R.  615  (7  Bing.  682). 

(3)  32  R.  R.  389  (8  B.  &  C.  288).     (6)  24  R.  R.  169  (1  Sim.  &  St.  190). 
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Mason  were  not  cited.  The  dicta  of  Lord  Hale  in  Cox  v.  Matthews  {i)^ 
Hill.  ^^^  o'  ^^  Blanc,  J.  in  Bealey  v.  Shaio  (2),  recognised  by 
HoLROYD,  J.  in  Saunders  v.  Newman  (3) ;  and  those  of  Bayley,  J. 
in  Williams  v.  Morland  (4),  and  Canham  v.  Fisk  (o),  shew  that 
the  right  to  flowiiig  water  is  acquired  by  appropriation  or 
occupancy.  It  was  said  upon  the  former  argument  in  this  case, 
that  flowing  water,  like  light  and  air,  is  j^Mici  juris.  If  that  be 
so,  it  cannot  belong  to  the  owner  of  the  land  adjoining  its 
channel,  until  it  is  appropriated.  Mr.  Justice  Blackstone  in 
his  Commentaries,  vol.  2,  pp.  14  and  18,  states  water  to  be 
one  of  those  things  the  property  in  which  is  acquired  by 
occupancy.  But  assuming  even  that  the  proprietor  of  lands 
contiguous  to  a  stream  is  prt;;ia/ficie  entitled  to  the  use  of  all  the 
water  which  comes  to  his  land,  still  here  the  former  owner  of  the 
plaintiff's  land  having  given  a  licence  to  the  defendants  to  make 
a  dam  near  the  Sitchwell  Tree,  and  to  take  what  water  they 
pleased  from  that  point,  it  was  not  competent  for  him,  or  the 
plaintiff  who  claimed  under  him,  to  revoke  that  licence  :  Tayler 
v.  Waters  (6).  Liggins  v.  Inge  (7)  is  an  express  authority  to  shew 
that  a  parol  licence  (executed),  to  take  water,  is  irrevocable.  It 
may  be  conceded,  that  according  to  the  authorities  cited,  a  party 
[  •12  J  cannot  by  parol  take  an  '''easement  in  the  land  of  another,  but  a 
party  may  by  parol  licence  acquire  a  right  to  the  use  of  water, 
though  not  a  right  to  have  a  passage  for  water  over  another's 
land,  as  in  Ilewlins  v.  Shippam  (8). 

Then  this  action  is  not  maintainable  by  reason  of  the  defendant's 
having  accidentally  taken  more  water  than  they  were  entitled  to. 
The  defendants  were  possessed  of  the  right  to  take  water  either 
by  licence  or  appropriation.  The  plaintiff  then  destroyed  the 
defendant's  dam,  which  they  tried  to  restore,  but,  the  plaintiff 
not  suffering  them  quietly  to  enjoy  his  right,  they  made  another 
dam  on  their  own  land,  below  the  Sitchwell  Spring,  and  thereby 
took  at  certain  times  more  water  than  he  was  entitled  to.    But 

(1)  1  Vent.  237.  2  Tyr.  15o). 

(2)  8  R.  R.  466  (6  East,  208).  (6)  18  R.  R.  49f)  (7  Taunt.  374). 

(3)  19  R.  R.  312  (1  B.  &  Aid.  258).  (7)  33  R.  R.  615  (7  Ring.  682). 

(4)  26  R.  R.  579  (2  B.  &  C.  910).  (8)  31  R.  R.  757  (5  B.  &  C.  221). 

(5)  37  R.  R.  655  (2  Cr.  &  J.  126, 
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as   that   arose  from  the  plaintiff^s  own  misconduct,  he  cannot       Mason 

bring  an  action  on  the  case  for  it,  for  a  party  who  brings  case        hill. 

must  have  justice  on  his  side  :  Bird  v.  Randall  (i).    In  Comyns's 

Dig.  Action  on  the  Case,  (13)  4,  it  is  said  that  it  does  not  lie  where 

the  damage  happens  by  the  default  or  negligence  of  the  plaintiff 

himself.     As  to  the  appropriation  by  Ashley,  he  merely  acquired 

a  right  to  the  water  for  the  purpose  of  irrigating  his  land  and 

watering  his  cattle,  but  the  plaintiff  claims  a  right  to  have  the 

water  for  the  use  of  his  mill. 

Cur.  adv,  vult. 

Den3ian,  Ch.  J.,  in  this  Term,  delivered  the  judgment  of  the 
Court.  After  stating  the  pleadings,  his  Lordship  proceeded 
as  follows : 

The  substance  of  the  special  verdict  is  this  :  The  defendant's 
mill  was  erected  in  1818  ;  the  plaintiff's  in  *1823,  on  a  piece  of        [  'is  J 
land,  the  former  owner  and  occupier  of  which  had,  for  twenty 
years  prior  to  1818,  appropriated  the  water  of  the  stream  and 
springs  for  watering  his  cattle  and  irrigating  that  land. 

At  the  time  when  the  defendant's  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  land  gave  a  parol  licence  to 
the  defendants  to  make  a  dam,  at  a  particular  place  above,  where 
the  Sitchwell  Tree  stood,  and  to  take  what  water  they  pleased 
from  that  point  to  their  mill,  which  water  was  so  taken,  and 
returned  by  pipes  into  the  stream,  above  the  spot  where  the 
plaintiff's  mill  was  afterwards  erected. 

In  1818  the  defendants  conducted  part  of  the  water  of  the 
Over  Canal  Springs,  which  had  before  flowed  hi  to  the  stream, 
into  a  reservoir  for  the  use  of  their  mill. 

After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he 
appropriated  to  its  use  all  the  surplus  water,  viz.  that  which 
flowed  over  and  through  the  dam ;  that  from  the  Over  Canal 
Springs,  which  was  not  conducted  into  the  reservoir;  and  all 
from  the  Sitchwell  Spring  (which  was  another  feeder  of  the 
brook),  and  also  that  which  was  returned  by  the  defendants  into 
the  stream. 

In  January,  1829,  the   plaintiff  demolished  the  dam  at  the 

(1)  ;JBun-.  1545. 
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Mason  Sitchwell  Spring.  The  defendants  erected  a  new  dam  lower 
Hill.  down,  and  by  means  of  it  diverted  from  the  plaintiff's  mill,  at 
some  times,  all  the  stream,  including  all  the  water  so  appro- 
priated ;  at  others,  a  part  of  it,  and  returned  the  remainder  in  a 
heated  state  into  the  stream. 

And  the  questions  upon  this  special  verdict  are, — 

Whether  the  plaintiff  is  entitled  to  recover,  for  the  diversion 
[  *J*  ]  of  the  whole  water  of  the  stream,  or  of  any  *and  what  part  of  it, 
or  for  the  heating  of  the  part  returned  ? 

That  the  plaintiff  has  a  right  to  a  verdict  for  the  injury 
sustained  by  the  abstraction  of  the  whole  of  the  surplus  water, 
and  by  the  abstraction  of  part,  and  the  heating  of  the  remainder, 
of  that  surplus  water  does  not  admit  of  the  least  doubt.  In  any 
view  of  the  law  on  this  subject, — whether  the  right  to  the  use  of 
flowing  water  be  in  the  first  occupant,  as  the  defendants  allege, 
or  in  the  possessor  of  the  land  through  w^hich  it  flows  in  its 
natural  course,  as  is  contended  on  the  other  side, — the  plaintiff 
was  entitled  to  this  surplus,  for  he  filled  both  characters ;  he  was 
the  first  occupant  of  it,  and  the  owner  and  occupier  of  the  land 
through  which  it  flow^ed.  In  this  respect  the  case  is  exactly  like 
that  of  Bcidey  v.  Shaw  (i). 

The  learned  counsel  for  the  defendants  argued,  that  inasmuch 
as  the  plaintiff  pulled  down  the  dam  at  the  Sitchwell  Tree,  in 
consequence  of  which  the  new  dam  was  erected,  he  must  be 
considered  as  the  author  of  the  mischief,  and  has  no  right  to 
complain  of  it.  It  is,  however,  quite  impossible  to  sustain 
such  a  position.  If  the  plaintiff  committed  a  wrongful  act  in 
demolishing  the  dam,  the  defendants  might  have  restored  it,  or 
brought  an  action  ;  they  had  no  right  to  construct  another  at  a 
different  place,  and  by  means  of  it  abstract  more  water  than  the 
other  did. 

The  remaining  questions  are,  whether  the  plaintiff  can  recover, 
in  respiect  of  the  abstracting,  or  the  injury  by  heating,  of  that 
[  •IS  ]  portion  of  water  which  was  before  ^diverted  by  the  licence  of  the 
then  owner  and  occupier  of  the  plaintiff's  field  ;  and,  secondly, 
in  respect  of  that  portion  of  the  Over  Canal  Springs  which  was 
conveyed   in   1818  to  the  defendants'  reservoir,  both  of  which 

(1)  8  R.  B.  4G6  (G  East,  20.S). 
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portions  have  been  at  one  time  entirely,  and  at  another  partially       Mason 
abstracted,  and  in  the  latter  ease  returned  in  a  heated  state  mto        hill. 
the  brook  :  and  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  both. 

As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner 
and  occupier  of  his  land  gave  an  irrevocable  licence  by  parol  to 
the  defendants  to  divert  so  much  water  by  the  Sitchwell  Tree 
Dam :  and  to  prove  that  a  parol  licence  to  divert  water,  which 
had  been  acted  upon  by  the  person  to  whom  it  was  given,  and 
expense  occurred  in  consequence,  is  irrevocable,  the  case  of 
Liffgins  v.  luffe  (i)  was  cited.  But,  admitting  that  the  licence  to 
abstract  the  water  at  that  jmrticular  point,  and  by  means  of 
that  dam,  was  irrevocable,  and  therefore  that  the  plaintiff  was  a 
WTongdoer  in  pulling  the  dam  down,  it  by  no  means  follows  that 
the  plaintiff  is  not  to  recover  for  an  equal  portion  of  water 
abstracted  at  a  different  place.  In  the  first  place,  the  licence  is 
not  general,  to  take  away  at  any  point,  but  at  this  only ;  and  in 
the  second  place,  if  the  licence  had  been  general,  to  take  away 
at  any  place,  it  would  have  been  clearly  revocable,  except  as  to 
such  places  where  it  had  been  acted  upon,  and  expense  incurred 
(for  it  is  on  that  ground  only  that  such  a  licence  can  be 
irrevocable) ;  and  as  it  was  revoked  before  the  last  dam  was 
erected,  *the  defendants  could  not  justify  the  abstraction  of  any  [•!*»] 
portion  of  the  water  by  viiiue  of  the  licence  at  such  dam. 

The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Canal  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
use  of  their  mills  before  any  other  appropriation,  but  has  not 
been  so  appropriated  for  twenty  years;  and  the  point  to  be 
decided  is,  whether  the  defendants,  by  so  doing,  acquired  any 
right  to  this  against  the  plaintiff,  through  whose  field  it  would 
otherwise  have  flowed  in  its  natural  course ;  and  we  are  of  opinion 
that  they  did  not. 

This  i)oint  might,  perhaps,  be  disposed  of  in  favour  of  the 
plaintiff,  even  admitting  the  law  to  be  as  contended  for  by  the 

(1)  :W  E.  E.  615  (7  Bing.  682). 
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Mason  defendants,  that  the  first  occupant  acquires  a  right  to  flowing 
Hill.  water  ;  for,  by  this  special  verdict,  all  the  water  of  the  brook  is 
found  to  have  been  appropriated  by  Ashley  the  father,  and  used 
for  twenty  years  up  to  the  year  1818,  for  watering  his  cattle  and 
irrigating  the  field,  now  the  plaintiff's.  A  right  to  use  the  water, 
thus  acquired  by  occupancy,  in  right  of  the  field,  must  have 
passed  to  the  plaintiff,  and  could  not  be  lost  by  mere  non-user 
from  1819  to  1829  ;  and  the  total  or  partial  abstraction  of  the 
water  may  be  an  injury  to  such  a  right  in  point  of  law,  though 
no  actual  damage  is  found  by  the  jury  to  have  been  sustained  in 
that  respect.  But  we  do  not  wish  to  rest  a  judgment  for  the 
plaintiff  on  this  narrow  ground.  We  think  it  much  better  to 
discuss,  and,  as  far  as  we  are  able,  to  settle  the  principle  upon 
which  rights  of  this  nature  depend. 
[  n  ]  The  proposition  for  which  the  plaintiff  contends  is,  that  the 

possessor  of  land,  through  which  a  natural  stream  runs,  has  a 
right  to  the  advantage  of  that  stream,  flowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his  own, 
not  inconsistent  with  a  similar  right  in  the  proprietors  of  the 
land  above  and  below — that  neither  can  any  proprietor  above 
diminish  the  quantity,  or  injure  the  quality  of  water,  which 
would  otherwise  descend,  nor  can  any  proprietor  below  throw 
back  the  w^ater  without  his  licence  or  grant :  and  that,  whether 
the  loss  by  diversion,  of  the  general  benefit  of  such  a  stream  be 
or  be  not,  such  an  injury  in  point  of  law,  as  to  sustain  an  action 
without  some  special  damage,  yet,  as  soon  as  the  proprietor  of  the 
land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented 
from  so  doing  by  the  diversion,  he  has  a  right  of  action  against 
the  person  diverting. 

The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  jmhlici  juris,  and  that  the  first  person  who  can  get 
possession  of  the  sti'eam,  and  apply  it  to  a  useful  purpose,  has  a 
good  title  to  it  against  all  the  world,  including  the  proprietor 
of  the  land  below,  who  has  no  right  of  action  against  him,  unless 
such  proprietor  has  already  applied  the  stream  to  some  useful 
purpose  also,  with  which  the  diversion  interferes  ;  and  in  default 
of  his  having  done  so,  may  altogether  deprive  him  of  the  benefit 
of  the  water. 
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In  deciding  this  qaestion,  we  might  content  ourselves  by 
referring  to,  and  relying  on,  the  judgment  of  this  Court  in  this 
case,  on  the  motion  for  a  new  trial  (i) ;  but  as  the  point  is  of 
importance,  and  the  form  in  which  it  is  *now  again  presented  to 
us,  leads  to  a  belief  that  it  will  be  carried  to  a  court  of  error  ;  we 
think  it  right  to  give  the  reasons  for  our  judgment  more  at  large. 

The  position,  that  the  first  occupant  of  running  water  for  a 
beneficial  purpose,  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injuries  to  real  property,  possession 
is  a  good  title  against  a  wrong-doer  :  and  the  owner  of  the  land 
who  applies  the  stream  that  runs  through  it,  to  the  use  of  a  mill 


Mason 

r. 
Hill. 


[•18] 


(I)  The  case  on  the  former  trial  is 
reiJoi-ted  iii  3  B.  &  Ad.  304—313, 
and  tlie  judgment  delivered  by  Lord 
Tenterdek,  Ch.  J.  was  as  follows : 

This  case  was  argued  before  us  in 
the  course  of  the  present  Term  on 
cause  shewn  against  a  rule  for  a  new 
trial.  It  was  an  action  for  diverting 
a  stream  of  water,  and  the  verdict 
was  given  for  the  defendants.  His 
Lordship  then,  after  stating  the  facts 
of  the  case,  proceeded  as  folloWvS : 

In  this  state  of  things  the  present 
action  was  brought,  and  for  the  defen- 
dants it  was  insisted  that,  they  having 
tirst  appropriated  the  water  bene- 
ficially to  their  use  at  a  time  when 
the  appropriation  was  not  injurious 
to  the  plaintiff,  had  a  right  to  the 
water  and  to  the  use  of  it,  notwith- 
standing the  div  elusion  had  by  sub- 
sequent acts  of  the  plaintiff  l)ecome 
injurious  to  him.  The  plaintiff,  on 
the  other  hand,  insisted  that  the 
defendants  did  not,  nor  could  by  law, 
acquire  a  right  to  the  water  by  a 
diversion  *and  enjoyment  for  a  period 
short  of  twenty  yeai-s.  The  several 
decisions  and  rlicUi  of  learned  Judges 
on  this  subject  were  quoted  at  the 
Bar,  and  need  not  be  repeated.    It 


appears  to  have  been  held  that  a 
])er6on  could  not  com}>lain  of  a  diver- 
sion or  obstruction  of  water,  from 
which  at  the  time  of  his  complaint 
he  suffered  nothing :  which  seems  to 
have  been  on  the  ground  that  in  such 
a  case  it  was  injuria  sine  damno.  It 
is  not  now  necessary  to  say  whether 
such  a  principle  should  be  admitted. 
The  only  decision  upon  a  question 
like  that  in  the  present  case  is  the 
judgment  of  the  present  Master  of 
THE  Bolls,  then  Vice -Chancellor,  in 
the  case  of  WriyUt  v.  Hnwurd  {2), 
This  judgment  is  expressed  in  lan- 
guage so  perspicuous  and  compre- 
hensive that  I  shall  here  quote  it. 
[He  then  cites  the  passage  of  the 
judgment  in  Wright  v.  Jfoivurdy  as 
reported  in  24  R.  B.,  pp.  169,  170.] 
We  all  agree  in  the  judgment  thus 
delivered ;  and  upon  the  authority  of 
that  decision,  and  the  reasoning  of 
the  learned  Judge,  we  are  of  opinion 
that  the  defendants  did  not  acquire  a 
right  by  their  appropriation,  against 
the  use  which  the  plaintiff  af  terwai^s 
sought  to  make  of  the  water,  and 
consequently  that  the  rule  for  a  new 
trial  must  be  made  absolute. — B.  C. 


[  8  15.  k  Acl. 
311  ] 


MH  ] 
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(2)  24  B.  B.  169  (1  Sim.  &  St.  190). 
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Masox  newly  erected,  or  other  purposes,  i!  the  stream  is  diverted  or 
Hill.  obstructed,  may  recover  for  the  consequential  injury  to  the  mill  : 
The  Earl  of  Rutland  v.  Bowler  (i).  But  it  is  a  very  different 
question,  whether  he  can  take  away  from  the  owner  of  the  land 
below%  one  of  its  natural  advantages,  which  is  capable  of  bein^ic 
a2)plied  toprofitablepurposes,  and  generally  increases  the  fertility 
of  the  soil,  even  when  unapplied ;  and  deprive  him  of  it  altogether 
by  anticipating  him  in  its  application  to  a  useful  purpose.  If 
this  be  so,  a  considerable  part  of  the  value  of  an  estate,  which, 
in  manufacturing  districts  particularly,  is  much  enhanced  by  the 
existence  of  an  unappropriated  stream  of  water  with  a  fall,  within 
its  limits,  might  at  any  time  be  taken  away ;  and  by  parity  of 
reasoning,  a  valuable  mineral  or  brine  spring  might  be  abstracted 
from  the  proprietor  in  whose  land  it  arises,  and  converted  to  the 
profit  of  another. 

We  think,  that  this  proposition  has  originated  in  a  mistaken 
[  *1J»  ]  view  of  the  principles,  laid  down  in  tlie  decided  *ca6es'of  Bealey 
v.  Sluuc(2),  Saunders  v.  Newman  (i^),  Williums  v.  Morland  {a). 
It  appears  to  us  also,  that  the  doctrine  of  Blackstone  and  the 
dicta  of  learned  Judges,  both  in  some  of  those  cases,  and  in  that 
of  Cox  V.  Matthews  (o),  have  been  misconceived. 

In  the  case  of  Bealey  v.  ShaWy  the  point  decided  was,  that  the 
owner  of  land  through  which  a  natural  stream  ran,  (which  was 
diminished  in  quantity,  by  having  been  in  part  appropriated  to 
the  use  of  works  above,  for  twenty  years  and  more,  without 
objection,)  might,  after  erecting  a  mill  on  his  own  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injury  to 
that  mill,  by  a  further  subsequent  diversion  of  the  water.  This 
decision  is  in  exact  accordance  with  the  proposition  contended 
for  by  the  plaintiff,  that  the  owner  of  the  land  through  which 
the  stream  flows,  may,  as  soon  as  he  has  converted  it  to  a  pur- 
pose producing  benefit  to  himself,  maintain  an  action  against  the 
owner  of  the  land  above,  for  a  subsequent  act,  by  which  that 
benefit  is  diminished ;  and  it  does  not  in  any  degree  support  the 
position,  that  the  first  occupant  of  a  stream  of  water  has  a  right 

(1)  Palmer,  290.  (4)  2(>  B.  R.  579,  J81  (2  B.  &  C. 

(2)  8  R.  R.  466  (6  East,  208).  910,  913). 

(3)  19  R.  R.  312  (1  R.  &  Aid.  2oS).  (o)  1  Ventr.  137. 
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to  it  against  the  proprietor  of  land  below.  Lord  Ellbnbobough  Mason 
distinctly  lays  down  the  rule  of  law  to  be,  that,  ''  independent  hill. 
of  any  particular  enjoyment  used  to  be  had  by  another,  every 
man  has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his 
own  land,  without  diminution  or  alteration.  But  an  adverse 
right  may  exist,  founded  on  the  occupation  of  another;  and 
though  the  stream  be  either  diminished  in  quantity,  or  even 
corrupted  in  quality,  as  by  means  of  the  exercise  of  certain  trades, 
yet  if  the  occupation  of  the  party  so  taking  or  using  it  *have  [  ^20  ] 
existed  for  so  long  a  time  as  may  raise  the  presumption  of  a 
grant,  the  other  party,  whose  land  is  below,  must  take  the  stream, 
subject  to  such  adverse  right."  Mr.  Justice  Lawrence  confirms 
the  opinion  of  Mr.  Baron  Graham  on  the  trial,  that  ''persons 
possessing  lands  on  the  banks  of  rivers  had  a  right  to  the  flow 
of  the  water  in  its  natural  stream,  unless  there  existed  before,  a 
right  in  others  to  enjoy  or  divert  any  part  of  it  to  their  own  use." 
Mr.  Justice  Le  Blanc,  in  his  judgment,  says  as  follows :  "  The 
true  rule  is,  that  after  the  erection  of  works,  and  the  appropria* 
tion,  by  the  owner  of  land,  of  a  certain  quantity  of  the  water 
flowing  over  it,  if  a  proprietor  of  other  land  afterwards  takes 
what  remains,  the  first-mentioned  owner,  however  he  might, 
before  such  second  appropriation  have  taken  to  himself  so  much 
more,  cannot  do  so  afterwards ; "  and  this  expression,  in  which, 
in  truth,  that  learned  Judge  cannot  be  considered  as  giving  any 
opinion  upon  the  e£fect  of  a  prior  appropriation,  is  the  only  part 
of  the  case  which  has  any  tendency  to  support  the  doctrine 
contended  for  by  the  defendants. 

The  case  of  JSaunders  v.  Netuman  (i)  is  no  authority  upon  this 
question,  and  is  cited  only  to  shew,  that  Mr*  Justice  Holroyd 
quotes  the  opinion  of  Le  Blanc,  J.  above  mentioned ;  and  he 
confirms  it,  so  far  as  this,  that  the  plaintiff,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 
a  right  of  action  for  any  subsequent  alteration,  to  the  prejudice 
of  his  miU ;  about  which  there  is  no  question. 

The  last  and  principal  authority  cited  is  that  of  WiUiams  v. 
Morland  (2). 

(1)  19  £.  B.  312  (1  B.  &  Aid.  258).  (2)  26  B.  R.  579,  581  (2  B.  &  G. 

910,  913). 

R.R. — VOL.  xxxix.  24 


870  1888.     K.  B.     6  B.  &  AD.  20—22.  [r.r. 


If  ABON  The  case  itself  decides  no  more  than  this :  that  the  ''^plaintiff 

Hill.  having  in  his  declaration  complained,  that  the  defendants  had, 
[  *2i  ]  by  a  floodgate  across  the  stream  above,  prevented  the  water  from 
ranning  in  its  regular  coarse  through  the  plaintiff's  land,  and 
caused  it  to  flow  with  increased  force  and  impetuosity,  and  thereby 
undermined  and  damaged  the  plaintiff's  banks,  could  not  recover, 
the  jury  having  found  that  no  such  damage  was  sustained.  The 
judgments  of  all  the  Judges  proceed  upon  this  ground,  though 
there  are  some  observations  made  by  my  brother  Baylby,  which 
would  seem  at  first  sight  to  favour  the  proposition  contended  for 
by  the  defendants. 

These  observations  are,  that  ''flowing  water  is  originally 
publici  juris.  So  soon  as  it  is  appropriated  by  an  individual,  his 
right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 
priates it.  Subject  to  that  right,  all  the  rest  of  the  water  remains 
pvhlici  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now,  if  this  be  the  true  character  of  the 
right  to  water,  a  party  complaining  of  the  breach  of  such  a  right, 
ought  to  shew  that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  purpose  "  (i). 
-i^  The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  v.  Inge  (2) 

is  to  this  effect :  ''Water  flowing  in  a  stream,  it  is  well  settled 
by  the  law  of  England,  is  publici  juris.  By  the  Boman  law, 
running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes^  and  which  were  defined,  things, 
the  property  of  which  belongs  to  no  person,  but  the  use  to  all. 
And  by  the  law  of  England,  the  person  who  first  appropriates 
[  '22  ]  *any  part  of  this  water  flowing  through  his  land  to  his  own  use, 
has  the  right  to  the  use  of  so  much  as  he  then  appropriates, 
against  any  other ; "  and  for  that  he  cites  Beaky  v.  Shaw  and 
others  (3),  which  case,  however,  is  no  authority  for  this  position, 
as  far  as  relates  to  the  owner  of  the  land  below ;  and  probably, 
therefore,  the  Lord  Chief  Justice  intended  the  expression  "  any 
other"  to  apply  only  to  those  who  diverted  or  obstructed  the 
stream.    To  these  dicta  may  be  added  the  passage  from  Black- 

(1)  26  B.  B.  581  (2  B.  &  C.  913).     (3)  8  B.  B.  466  (6  East,  203).. 

(2)  33  B.  B.  624  (7  Bing.  692). 
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stone's  CommentarieB,  vol.  ii.  14 :  ''  There  are  some  few  things  Mason 
which,  notwithstanding  the  general  introduction  and  continuance  hill. 
of  property,  must  still  unavoidably  remain  in  common,  being 
such  wherein  nothing  but  an  usufructuary  property  is  capable  of 
being  had  ;  and  therefore  they  still  belong  to  the  first  occupant, 
daring  the  time  he  holds  possession  of  them,  and  no  longer. 
Such  (among  others)  are  the  elements  of  light,  air,  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his  gardens, 
his  mills,  and  other  conveniences  :  such,  also,  are  the  generality 
of  those  animals  which  are  said  to  be  /era  naturce,  or  of  a  wild 
and  untameable  disposition,  which  any  man  may  seize  upon  and 
keep  for  his  own  use  or  pleasure.  All  these  things,  so  long  as 
they  remain  in  possession,  every  man  has  a  right  to  enjoy  with- 
out disturbance ;  but  if  once  they  escape  from  his  custody,  or 
he  voluntarily  abandons  the  use  of  them,  they  return  to  the 
common  stock,  and  any  man  else  has  an  equal  right  to  seize  and 
enjoy  them  afterwards." 

And,  2  Blackstone's  Commentaries,  p.  18.  ''  Water  is  a 
moveable  wandering  thing,  and  must  of  necessity  continue 
common  by  the  law  of  nature ;  so  that  I  can  *only  have  a  tem-  [  '23  ] 
porary,  transient,  usufructuary  property  therein ;  wherefore  if 
a  body  of  water  runs  out  of  my  pond  into  another  man's,  I  have 
no  right  to  reclaim  it." 

None  of  these  dictay  when  properly  understood  with  reference  to 
the  cases  in  which  they  were  cited,  and  the  original  authorities  in 
the  Soman  law,  from  which  the  position  that  water  is  ptiblici  juris  is 
deduced,  ought  to  be  considered  as  authorities,  that  the  first  occu- 
pier or  first  person  who  chooses  to  appropriate,  a  natural  stream  to 
a  useful  purpose,  has  a  title  against  the  owner  of  land  below,  and 
may  deprive  him  of  the  benefit  of  the  natural  flow  of  water. 

The  Boman  law  is  (2  Inst.  tit.  1,  s.  1)  as  follows  :  "Et  quidem 
naturaU  jure,  communia  sunt  omnium  hsBc  :  aer,  aqua  profluens, 
et  mare,  et  per  hoc  littora  maris."  It  is  worthy  of  remark,  that 
Fleta,  enumerating  the  res  communes,  omits  ''  aqua  profluens," 
Lib.  8,  ch.  1.  Yinnius,  in  his  commentary  on  the  institutions, 
explains  the  meaning  of  the  text, — "  Communia  sunt  qu8B  a  natura 
ad  omnium  usum  prodita,  in  nullius  adhuc  ditionem  aut  dominium 
pervenerunt:  Hue  pertinent,  prsBcipue  aer  et  mare,  quaa  cum 

24—2 
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Mabon  propter  immenaitatem,  tarn  propter  asum,  quern  in  commune 
Hill.  omnibus  debent,  jure  gentium  divisa  non  sunt,  sed  relicta  in  suo 
jure,  et  esse  primsevo  adeoque  nee  dividi  potuerunt.  Item  aqua 
profluens,  hoc  est  aqua  jugis,  quaa  vel  ab  imbribus  collecta,  vel  e 
venis  t^rrie  scaturiens,  perpetuum  fluxum  agit,  flumenque  aut 
rivum  perennem  facit.  Postremo  propter  mare,  etiam  littora 
maris.  In  hisce  rebus  duo  sunt,  quaa  jure  naturali  omnibus  com- 
petunt.  Primum  communis  omnium  est  harum  rerum  usus,  ad 
quem  natura  comparatsB  sunt,  tum  siquid  earum  rerum  per 
naturam  occupari  potest,  id  eatenus  occupantis  fit,  quatenus  ea 
[  *^  ]  occupatione  *usus  ille  promiscuus  non  laeditur."  And  he  pro- 
ceeds to  describe  the  use  of  water,  ''  aqua  profluens  ad  lavandum 
et  potandum  unicuique  jure  naturali  concessa."  The  law,  as  to 
rivers,  is,  '^  flumina  autem  omnia  et  portus  pubhca  sunt,  ideoque 
jus  piscandi  omnibus  commune  est  in  portu  fluminibusque.'^ 
And  YinniuB,  in  his  commentary  on  this  passage,  says,  "unicuique 
licet  in  flumine  publico  navigare  et  piscari."  And  he  proceeds, 
to  distinguish  between  a  river  and  its  water :  the  former  being,, 
as  it  were,  a  perpetual  body,  and  under  the  dominion  of  those  in 
whose  territories  it  is  contained ;  the  latter  being  continually 
changing,  and  incapable,  whilst  it  is  there,  of  becoming  the 
subject  of  property,  like  the  air  and  sea. 

In  the  Digest,  Book  48,  tit.  18,  in  public  rivers,  whether 
navigable  or  not,  it  appears  that  every  one  was  forbidden  to  lower 
the  water  or  narrow  the  course  of  the  stream,  or  in  any  way  to- 
alter  it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12  dis- 
tinguishes between  public  and  private  rivers ;  and  in  section  4 
it  is  said,  that  private  rivers  in  no  way  differ  Irom  any  other 
private  place. 

From  these  authorities,  it  seems  that  the  Boman  law  considered 
running  water,  not  as  a  bonum  vacans,  in  which  any  one  might 
acquire  a  property,  but  as  public  or  common,  in  this  sense  only» 
that  all  might  drink  it,  or  apply  it,  to  the  necessary  purposes  of 
supporting  life ;  and  that  no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  portion,  which  he  might  have 
abstracted  from  the  stream,  and  of  which  he  had  the  possession ; 
and  during  the  time  of  such  possession  only. 
[  *26  ]  We  think  that  no  other  interpretation  ought  to  be  *put  upon 
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the  passage  in  Blackstone,  and  that  the  dicta  of  the  learned  Mason 
Judges  above  referred  to,  in  which  water  is  said  to  be  pvbUci  hu.l. 
juris,  are  not  to  be  understood  in  any  other  than  this  sense ;  and 
it  appears  to  us  that  there  is  no  authority  in  our  law,  nor,  as  far 
as  we  know,  in  the  Roman  law  (which,  however,  is  no  authority 
in  ours),  that  the  first  occupant  (though  he  may  be  the  proprietor 
of  the  land  above)  has  any  right,  by  diverting  the  stream,  to 
deprive  the  owner  of  the  land  below,  of  the  special  benefit  and 
advantage  of  the  natural  flow  of  water  therein. 

It  remains  to  observe  upon  one  case  which  was  cited  for  the 
defendants  (Cox  v.  Matthews  (i) ),  in  which  Lord  Hale  said,  **  if 
a  man  hath  a  watercourse  running  through  his  ground  and  erects 
a  mill  upon  it,  he  may  bring  his  action  for  divertmg  the  stream, 
and  not  say,  antiquum  molendinum ;  and  upon  the  evidence,  it 
will  appear  whether  the  defendant  hath  ground  through  which 
the  stream  runs  before  the  plaintiff's,  and  that  he  used  to  turn 
the  stream  as  he  saw  cause  ;  for  otherwise  he  cannot  justify  it, 
though  the  mill  be  newly  erected."  What  is  said  by  Lord  Halb 
is  perfectly  consistent  with  the  proposition  insisted  upon  by  the 
plaintiff;  and  the  defendants  in  the  supposed  case,  would  have 
no  right  to  divert  unless  they  had  gained  it  by  prescription  (which 
is  the  meaning  of  Lord  Hale),  or,  according  to  the  modem 
doctrine,  until  the  presumption  of  a  grant  had  arisen. 

And  this  view  of  the  case  accords  with  the  law,  as  laid  down 
by   Serjeant  Adair,   Chief  Justice  of  Chester,   in  Prescott  v. 
Phillips  (2),  and  by  Lord  Ellenborough  in  *Bealey  v.  SJiaw  (3),        [  ^26  ] 
and  by  the  Master  of  the  Rolls  in  his  luminous  judgment  in 
Howard  v.  Wright  (4). 

We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Springs,  as  well  as  the  other  injuries  com- 
plained of ;  and  for  which  damages  have  been  assessed  by  the  jury. 

As  to  the  right  to  recover  for  the  injury  sustained,  by  the  water 
being  returned  in  a  heated  state,  there  can  be  no  question. 

Whether  he  could  have  maintained  an  action  before  he  had 
constructed  his  mill,  or  applied  the  water  of  the  stream  to  some 

(1)  1  Ventr.  237.  (3)  8  E.  E.  466  (6  East,  208). 

(2)  Cited  8  E.  E.  470  (6  East,  213).  (4)  24  E.  E.  169  (1  Sim.  &  St.  190). 
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Mason       profitable  purpose,  \re  need  not  decide.    It  may  be  proper,  how- 
Hill.        ever,  to  refer  to  two  cases  not  cited  in  the  argument.    In  Palmer 
V.  Keblethwaite  (i)  the  declaration  merely  stated  that  the  water, 
used  and  ought  to  run  to  the  plaintiff's  mill,  and  Lord  Holt  said, 
**  Suppose  a  watercourse  run  to  my  ground,  and  I  have  no  use  for 
it,  and  one  upon  another  ground  divert  it  before  it  comes  to  mine, 
will  an  action  lie?    Is  not  this  the  same?    Must  you  not  lay 
•  some  use  for  it  ?    But  you  will  speak  to  it  again."    In  the  report 
of  the  same  case  in  Skinner,  65,  PoUexfen,  in  argument,  said  he 
took  it  to  be  a  clear  case  that,  the  stream  being  the  plaintiff's, 
the  defendant  could  not  divert  it,  and  so  held  the  Court,  that  an 
action  had  lain  for  diverting  the  stream,  though  no  mill  had  been 
erected.     The  final  result  of  that  case  does  not  appear  in  the 
books,  and  the  roll  has  been  searched  for  in  vain. 
[  *27  ]  In  Glynne  v.  Nicholas  (2)  a  similar  question  was  raised,  *which 

appears  from  the  report  of  the  same  case  in  Comberbach,  43,  to 
have  been  decided  for  the  plaintiff. 

It  must  not,  therefore,  be  considered  as  clear  that  an  occupier 
of  land  may  not  recover  for  the  loss  of  the  general  benefit  of  the 
water,  without  a  special  use  or  special  damage  shewn. 

But  be  that  as  it  may,  the  plaintiff  in  this  case,  who  has 
sustained  actual  damage,  is  entitled  to  the  judgment  of  the  Court. 

Jtidffment  f(yi*  the  plaintiff. 


1833.  8WEETAPPLE  v.  JESSE. 

May  23 
_  '  (5  Barn.  &  Adol.  27—32;  S.  C.  2  N.  &  M.  36;  2  L.  J.  (N.  S.)  K.  B.  181.) 

t    '  J  Declaration  stated,  that  defendant  intending  to  cause  it  to  be  believed 

that  plaintiff  had  been  guilty  of  wilfully  setting  his  house  and  premises 
on  fire,  said  of  the  plaintiff,  that  he  had  set  fire  to  his  own  premises, 
meaning  that  he  had  been  guilty  of  wilfully  setting  fire  to  the  premises, 
which,  while  in  his  occupation,  had  been  destroyed  by  fire :  After  verdict 
for  the  plaintiff,  the  judgment  was  arrested,  on  the  groimd  that  wilfully 
setting  his  own  premises  on  fire  was  not,  except  imder  special  circum- 
stances, a  crime  pimishable  by  law  ;  and  the  Court  would  presume  only 
such  circumstances  as  it  was  essentially  necessary  for  the  plaintiff  to  have 
proved  in  support  of  his  declaration. 

Declaration  in  slander  stated,  that  the  plaintiff,  until,  &c., 
was  reputed,  &c.,  and  had  never  been  suspected  to  have  been 

(1)  1  Show.  64.  (2)  2  Show.  507. 
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guilty  of  wilfully  setting  fire  to  his  bouse  and  premises ;  and  that,  Swbbtapple 
before  the  time  of  speaking  the  words  by  the  defendant  as  therein-  Jsssb. 
after  mentioned,  certain  premises  in  the  plaintiff's  possession, 
situate  at  Charlton,  in  the  county  of  Hants,  had  been  destroyed 
by  fire,  yet  the  defendant,  well  knowing,  &c.,  and  intending  to 
bring  the  plaintiff  into  public  scandal  and  disgrace,  and  to  cause 
it  to  be  believed  that  he  had  been,  and  was,  guilty  of  wilfully 
setting  his  house  and  premises  on  fire,  as  thereafter  stated  to 
have  been  charged  upon  and  imputed  to  him  by  the  defendant, 
and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
kingdom  made,  and  provided  for,  and  inflicted  upon  persons 
guilty  thereof,  theretofore,  in  a  certain  discourse  ^which  the  [  *23  ] 
defendant  had  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  premises  which  had  been,  whilst  in  the  posses- 
sion and  occupation  of  the  plaintiff,  destroyed  by  fire  as  aforesaid, 
spoke  and  published  in  the  presence  and  hearing  of  W.  E.  and 
others,  the  false,  scandalous,  malicious,  and  defamatory  words 
following :  ''  Have  you  (meaning  the  said  W.  E.)  heard  the 
report  about  the  fire  at  Charlton  ? "  (thereby  meaning  the  fire 
by  which  the  said  premises,  so  in  the  occupation  and  possession 
of  the  plaintiff,  were  destroyed  as  aforesaid,)  and  upon  the  defen- 
dant being  at  the  time  of  the  speaking  and  publishing  of  the 
words  as  aforesaid,  there  asked,  ''  What  report  ?  "  he,  the  defen- 
dant, answered  thereto,  and  said,  in  the  presence  and  hearing  of 
the  said  W.  E.  and  of  others,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  said  premises  which  had  been,  whilst  in 
the  possession  and  occupation  of  the  plaintiff,  destroyed  by  fire 
as  aforesaid,  the  false,  &c.  words  following,  that  is  to  say :  ''  Why 
that  young  Sweetapple  (thereby  meaning  the  plaintiff)  has  set 
his  own  premises  on  fire,"  thereby  meaning  that  the  plaintiff  had 
been  guilty  of  wilfully  setting  fire  to  the  said  premises,  so  in  the 
possession  and  occupation  of  the  plaintiff  as  aforesaid.  The 
declaration  concluded  in  the  usual  way.  Plea,  general  issue. 
The  plaintiff  obtained  a  verdict  at  the  Hampshire  Summer 
Assizes,  1882,  and  in  the  following  Michaelmas  Term,  a  rule  nisi 
was  obtained  by  Dampier  for  arresting  the  judgment,  on  the 
ground  that  the  words  in  the  declaration,  taken  in  the  sense  there 
charged,  were  not  actionable,  inasmuch  as  the  wilfully  setting  a 
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SwxBTAPPLE  man's  own  house  on  fire  is  not  necessarily  a  crime  punishable 
Jesse.       by  law ;  but,  in  order  to  make  it  a  crime,  the  setting  on  *fire 
[  *29  ]       must  be  an  act  done  with  the  intention,  or  calculated  to  have  the 
effect  of  injuring  others. 

Merewether,  Serjt.  and  FoUett  now  shewed  cause : 

After  verdict  it  must  be  presumed,  that  the  words  spoken  were 
used  by  the  defendant  in  the  sense  charged  by  the  innuendos  in 
the  declaration,  viz.  that  they  were  intended  to  impute  to  the 
plaintiff,  that  he  had  been  guilty  of  wilfully  setting  fire  to  his  own 
premises ;  and  then  Peake  v.  Oldham  (i)  shews,  that  after  verdict 
the  declaration  is  sufficient.  Lord  Mansfield  there  said  ''  that  the 
word  '  guilty '  implied  a  malicious  intent,  and  could  be  applied 
only  to  something  which  was  universally  allowed  to  be  a  crime." 

(Parke,  J. :  The  words  may  have  been  used  in  the  sense 
charged  in  the  innuendo  without  imputing  to  the  plaintiff  any 
crime,  for  he  may  have  set  fire  to  his  own  house  wilfully  without 
any  intention  to  injure  or  defraud  others. 

Patteson,  J. :  The  act  of  setting  on  fire  his  own  house  may 
have  been  wilful,  though  not  unlawful  or  criminal.  It  would  not 
be  sufficient  in  an  indictment  for  such  an  act,  to  allege  merely 
that  the  defendant  had  wilfully  set  fire  to  his  house.) 

The  defendant,  after  verdict,  must  be  taken  to  have  imputed  to 
the  plaintiff  that  he  was  guilty  of  having  wilfully  set  his  house 
on  fire,  and  the  Court,  therefore,  will  presume  all  circumstances 
which  were  necessary  to  constitute  the  wilful  burning  a  crime  in 
point  of  law ;  viz.  either  that  the  house  was  insured,  and  that  the 
intent  was  to  defraud  the  insurers,  in  which  case,  it  would  be  a 
statutable  felony,  by  7  &  8  Geo.  IV.  c.  80,  s.  2  (2) ;  or,  that  it  was 
[  •so  ]  situate  in  a  town,  in  which  case,  the  setting  it  on  fire  would  *have 
been  a  misdemeanour  at  common  law,  Hawkins's  P.  C,  Book  1, 
c.  89,  s.  16.  It  is  sufficient,  after  verdict,  if  the  charge  made  by 
the  defendant  is  consistent  with  the  guilt  of  the  party.  In  a  note 
to  1  Wms.  Saunders,  228  a,  it  is  said,  that  where  in  debt  for  rent, 
by  a  bargainee  of  a  reversion,  the  declaration  omitted  to  allege 

(1)  1  Oowp.  278.  (2)  Repealed,  24  &  25  Vict.  c.  95,  s.  1. 
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the  attornment  of  the  tenant,  which,  before  the  statute  4  &  5  Anne,  swbbtapple 
c.  16,  8.  9,  was  a  necessary  ceremony  to  complete  the  title  of  the       jessb. 
bargainee,  and  upon  nil  debet  pleaded,  there  was  a  verdict  for  the 
plaintiff,  such  omission  was  cured  by  the  vetdict  by  the  common 
law:  Hitchens  v.  Stevens  (i). 

(Patteson,  J. :  The  judgment  in  that  case  proceeded  on  the 
ground,  that  if  the  plaintiff  had  not  given  the  attornment  in 
evidence,  he  must  have  been  nonsuited,  and  the  rule  there  laid 
down  is,  that  wheresoever  it  may  be  presumed  that  any  thing 
must  of  necessity  be  given  in  evidence,  the  want  of  mentioning 
it  in  the  record  will  not  vitiate  it  after  verdict ;  but  Jackson  v. 
Pesked  (2) ,  and  the  authorities  there  cited,  shew  that  the  plaintiff 
is  only  bound  to  prove  what  the  allegations  in  his  declaration 
necessarily  require  to  be  proved.) 

Denman,  Ch.  J. : 

After  a  verdict  for  the  plaintiff,  the  Court  are  bound  to  presume 
all  matters  which  it  was  necessary  for  him  to  prove  in  support  of 
his  declaration.  Here  the  plaintiff  was  bound  to  prove  that  the 
words  were  spoken  with  the  intent  to  impute  to  him  that  he  had 
wilfully  set  fire  to  his  house ;  but  that  is  not  necessarily  a  crime, 
and  therefore  the  words,  though  spoken  with  that  intent,  are  not 
actionable. 

LiTTLEDALE,  J.  :  [  31  ] 

After  verdict  for  the  plaintiff,  the  Court  must  presume  such 
matters  as  it  was  necessary  for  him  to  prove,  in  order  to  support 
the  allegations  in  his  declaration.  Now,  here  the  plaintiff  was 
bound  to  prove  that  the  words  spoken  wore  intended  to  impute 
to  him  that  he  had  wilfully  set  fire  to  his  premises ;  but  it  is 
}>08sible  that  he  may  have  done  such  an  act  with  an  innocent 
purpose.  Such  an  act  is  only  a  crime  punishable  by  law  under 
certain  circumstances ;  and,  it  not  being  averred  that  the  words 
were  intended  to  impute  that  the  plaintiff  had  done  the  act  under 
«uch  circumstances,  the  words  spoken  do  not  necessarily  import 
that  he  had  committed  any  offence,  and  are  not  actionable: 
consequently  the  judgment  must  be  arrested. 

(1)  2  Show.  233 ;  Sir  T.  Eaym.  487.      (2)  14  R.  R.  417  (1  M.  &  S.  234). 
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SwxBTAPPLE  Parke,  J. : 

V. 

Jbbbe.  I  am  of  the  same  opinion.     If  the  house  of  the  plaintiff  w^s 

contigaoQB  to  others,  it  might  have  been  a  misdemeanour  at 
common  law  for  him  to  set  it  on  fire ;  but  if  the  words  in  the 
declaration  were  spoken  with  an  intent  to  impute  that  offence,  it 
ought  to  have  been  averred  that  the  house  was  contiguous  ta 
others.  So,  if  his  house  was  insured,  and  the  words  were  spoken^ 
with  intent  to  impute  to  him,  that  he  had  set  it  on  fire  with 
intent  to  defraud  the  insurers,  it  ought  to  have  been  averred  on 
the  record,  that  the  house  was  so  insured,  and  that  the  words 
were  spoken  with  that  intent.  Nothing  of  that  sort  is  stated. 
There  is  nothing  to  shew  that  any  offence  was  charged.  After 
verdict,  the  rule  is,  as  stated  by  my  brother  Littledale,  that 
those  things  must  be  taken  to  have  been  proved,  which  were 
necessary  to  support  the  averments  in  the  declaration.     If  the 

[  «32  ]  declaration  had  alleged  an  intention  *to  impute  by  the  words, 
that  the  plaintiff  had  been  guilty  of  wilfully  setting  fire  to  his 
premises,  under  circumstances  which  would  have  made  it  a 
crime,  then,  after  verdict,  it  must  have  been  presumed  that  the 
words  were  proved  to  have  been  used  in  that  sense. 

Patteson,  J.  concurred. 

^  Rule  absolute. 

1833.  JAMES  v.  THOMAS  and  Another. 

May  25. 
(6  Barn.  &  Adol.  40—42;  S.  C.  2  N.  &  M.  663;  2  L.  J.  (N.  S.)  K.  B.  207.) 

L       J  On  a  bond  with  a  penalty,  conditioned  for  the  payment  of  money  at  a 

given  day,  and  interest  in  the  mean  time,  with  a  stipulation  that  on  any 
default  in  paying  the  interest,  the  whole  sum  should  be  demandable ; 
the  obligee,  on  the  interest  falling  into  arrear,  brought  an  action  to- 
recover  the  whole  principal  and  interest : 

Held,  that  the  case  was  not  within  8  &  9  Will.  HI.  c.  11,  s.  8  (1),  and, 
therefore,  that  the  plaintiff  was  entitled  after  yerdict,  to  have  judgment 
and  execution  for  the  whole  principal  sum,  and  not  merely  for  the  arrears 
of  interest. 

The  plaintiff  brought  an  action  of  debt  on  a  bond  in  the  penal 
sum  of  560{.,  conditioned  for  the  payment  of  280Z.,  in  three 
years  from  the  date  of  the  bond,  with  5  per  cent,  interest  payable 
half-yearly  ;  ''  and  also  that  the  said  plaintiff  should  be  at  liberty 
to  call  in  and  demand  payment  of  the  said  principal  money  and 

(1)  See  now  B.  S.  C.  Ord.  XXXVI.  r.  57.— R.  C. 
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all  interest  thereon,  in  default  of  the  payment  of  the  said  interest  Jamis 
half-yearly."  The  declaration  stated,  that  one  year's  interest  thomas. 
being  due  and  unpaid,  the  plaintiff  demanded  the  principal  and 
all  interest  thereon,  but  the  defendants  did  not  pay  ;  whereby  the 
bond  became  forfeited.  The  particular  of  demand  stated  the 
action  to  be  brought  to  recover  the  principal  sum  of  2802.,  and 
interest  as  above,  from  the  date  of  the  bond  to  the  day  of  payment 
therein  mentioned. 

E,  V.  Williams  now  moved  for  a  rule  to  shew  cause  why, 
upon  payment  of  the  year's  interest  above  mentioned,  all  further 
proceedings  should  not  be  stayed  ;  and  he  cited  Maafen  v. 
Touchet  (i),  where  the  obligee  pf  a  bond  conditioned  to  pay  600Z. 
and  interest,  in  three  years  from  the  date  of  the  bond,  by  instal- 
ments of  15Z.  half-yearly,  and  615Z.  at  the  end  of  the  term, 
brought  an  action,  on  default  made  in  paying  the  interest,  and 
recovered  for  the  whole  penalty  ;  and  the  Court  ordered  judgment 
to  be  entered  for  the  whole,  with  stay  of  execution  *on  payment  [  *^i  ] 
of  the  interest  due. 

(Pabke,  J. :  The  condition  there  was  different.  Here  it  is, 
that  on  any  default  of  payment  the  whole  sum  shall  be  due.) 

It  is  the  same,  virtually,  on  any  bond  with  a  penalty. 

(Patteson,  J. :  The  judgment  on  an  ordinary  bond  would  be 
for  the  penalty ;  but  then  the  defendant  would  be  relieved  by 
8  &  9  Will.  in.  c.  11,  s.  8,  on  paying  the  arrears  found  due  upon 
trial  or  enquiry. 

Parke,  J. :  In  the  case  cited  the  same  end  was  attained,  only 
by  a  shorter  course.) 

It  is  not  clear,  in  this  case,  that  the  plaintiff  ought  not  to  assign 
breaches,  according  to  the  statute,  to  entitle  himself  under  the 
condition  ;  and  then  he  would  gain  no  more  than  he  may  by  what 
is  now  proposed. 

(Parke,  J. :  Yes ;  by  the  special  agreement  embodied  in  the 
condition,  he  would  recover  2802.  and  interest. 

(1)  2  W.  Bl.  706. 


^80  1888.     K.  B.     5  B.  &  AD.  41—42.  [r.r, 

James  Lfttledale,  J. :  This  is  like  the  case  of  a  warrant  of  attorney, 

Thomas,      where  the  Court  never  holds  a  party  entitled  to  relief  under  the 
statute.) 


Per  Curiam  : 

There  must  be  no  rule. 


Rule  refused. 


The  cause  was  tried  at  the  ensuing  Summer  Assizes  for 
Glamorganshire  before  Bosanquet,  J.,  and  a  verdict  was  found 
for  the  plaintiff  for  1^.,  but  leave  given  to  the  defendant  to  move 
that  a  verdict  should  be  entered  for  such  sum  as  the  Court  should 
think  fit.     In  Michaelmas  Term  (Nov.  6th), 

E.  V.  Williams  moved  that  a  verdict  should  be  entered  upon 
the  record  for  20Z.,  the  actual  arrear  of  interest,  and  no  more,  as 
[  '^2  ]  in  actions  upon  bonds  with  a  *penalty,  within  8  &  9  Will.  III. 
c.  11,  s.  8,  and  the. plain  tiff  be  at  liberty  to  levy  for  that  amount 
only,  the  judgment  standing  as  a  security  in  case  of  future 
breaches.  He  contended  that  the  case  was,  substantially,  within 
the  statute,  the  provision  that,  in  default  of  paying  the  interest, 
the  whole  sum  should  become  due,  being  in  the  nature  of  a 
secondary  penalty.  It  is  as  if  an  annuity  had  been  granted,  with 
a  fixed  sum  to  become  due  on  default  in  any  of  the  payments. 
That  sum  would  be  merely  a  penalty  to  secure  the  payments. 

(Parke,  J. :  You  would  represent  this  as  a  bond  with  two 
penalties.  The  effect  of  the  provision  here  is,  that  on  any  default 
the  280{.  becomes  payable  as  the  debt ;  it  is  not  a  mere  penal 
sum  to  secure  the  interest.) 

The  intention  of  the  statute  of  William  was  to  prevent  the 
necessity  of  going  into  a  court  of  equity.  That  reason  applies 
to  the  present  case.     A  court  of  equity  would  relieve  the  defendant. 

(Parke,  J. :  I  question  whether  it  would.)  (i) 
The  Court  (2)  refused  a  rule. 

(1)  See,   as    to    converse  case  in  585. — K.  C. 

equity,    SeaUm    v.    Twyfwd    (1870)  (2)  Denman,      Ch.      J.,      Parke, 

L.   K.    11    Eq.    591 ;    AU.-Oeii,   v.  Taunton,  and  Patteson,  JJ. 
Fetheretonhaugh  (1892)  30  L.  E.  Ir. 
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DOE  D.  SMITH  AND  Others  v.  GALLOWAY.  i833. 

May  25. 
(5  Bam.  &  Adol.  43—51 ;  S.  0.  2  N.  &  M.  240;  2  L.  J.  (N.  S.)  K.  B.  182.)  

r  43 1 

Under  a  lease  of  all  that  part  of  the  park  called  B.,  situate  and  being 
in  the  county  of  O.,  and  now  in  the  occupation  of  S.,  lying  within  certain 
specified  abuttals,  with  all  houses,  &o,  belonging  thereto,  and  which  now 
are  in  the  occupation  of  S.,  a  house  on  a  part  which  is  within  the  abuttals, 
but  not  in  the  occupation  of  S.,  will  pass. 

Ejectment.  At  the  trial  before  Gumey,  B.,  at  the  Oxford 
Sommer  Assizes,  1882,  it  appeared  that  the  premises  claimed 
consisted  of  a  cottage  with  the  appurtenances,  in  the  possession 
of  the  defendant,  in  Blenheim  Park.  Marsh,  Stracey,  and 
Stewart  had  extended  a  moiety  of  Blenheim  Park  onder  a  writ 
of  elegit.  The  moiety  was  regularly  set  out  upon  the  inquisition, 
and  delivered  to  Marsh,  Stracey,  and  Stewart,  who  leased  it  to 
one  Richard  Smallbones.  Smallbones  held  also  the  remainder 
of  the  Park  under  another  title,  and  he  held  the  moiety  leased 
to  him  by  Marsh,  Stracey,  and  Stewart  up  to  the  22nd  of  June, 
1824.  By  deed  dated  that  day.  Marsh,  Stracey,  and  Stewart 
demised  to  Smith,  Gleeve,  and  Southam,  all  that  part  of  the 
park,  called  or  known  by  the  name  of  Blenheim  or  Woodstock 
Park,  situate  and  being  in  the  county  of  Oxford,  and  now  in  the 
occupation  of  one  Bichard  Smallbones,  in  a  direct  line  across 
the  said  park  from  the  gate  called  Old  Woodstock  Lodge,  (follow- 
ing the  words  of  the  inquisition,)  lying  on  the  north-west  side 
of  the  said  line,  (setting  out  the  other  abuttals  in  the  words 
of  the  inquisition,)  together  with  the  farm  houses,  and  other 
houses,  &c.  belonging  or  appertaining  to  the  said  premises,  and 
which  now  are  in  the  occupation  of  the  said  B.  S.,  except  and 
always  reserved  *unto  the  said  W.  Marsh,  J.  H.  Stracey,  and  [  •44  ] 
M.  Stewart,  their  executors,  administrators,  and  assigns,  all 
mines  and  quarries  of  stone,  timber,  and  other  trees  whatsoever 
(with  a  like  exception  and  reservation  of  hedges,  of  a  right  of 
hunting,  shooting,  fishing,  and  fowling,  and  of  the  liberty  of 
keeping  a  herd  of  deer  in  the  park,  and  depasturing  three 
heads  of  cattle  there).  Since  the  execution  of  this  deed. 
Marsh,  Stracey,  and  Stewart  had  become  bankrupts,  and  all 
their  property  had  been  regularly  assigned  before  the  action 
was  brought;   the  plaintiff,  therefore,  relied  upon  the  lease  to 
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Doe  d.       Smith,  Gleeve,  and  Southam.   The  premises  claimed  were  within 
p  the  line  and  abuttals  set  out  in  the  inquisition  and  lease ;  but 

Galloway.  ^jJjq  defendant  had  occupied  them,  by  the  permission  of  the 
original  owner,  up  to  the  time  of  the  inquisition,  without  paying 
any  rent,  no  demise  having  been  made  to  her.  Smallbones  had 
also  suffered  her  to  occupy  them  in  the  same  way  during  the 
whole  time  of  his  tenancy ;  and  she  had  continued  in  a  similar 
occupation  up  to  the  time  of  the  action  brought.  It  was  now 
insisted  for  her,  that  the  premises,  not  having  been  in  the 
occupation  of  Smallbones,  did  not  pass  by  the  lease.  The 
learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 
The  defendant  obtained  a  rule  to  that  effect  in  Michaelmas 
Term,  1832. 

Talfourd,  Serjt.  and  Walesby  now  shewed  cause : 

There  can  be  no  doubt  that  the  intention  of  the  parties  to  the 
lease  of  the  22nd  of  June,  1824,  was  that  all  which  the  lessors 
held  by  the  elegit  should  pass ;  and  the  words  of  the  demise  are 
[  *^'y  ]  sufl&cient  to  carry  that  into  *effect.  The  premises  are  locally 
within  the  line  set  out  in  the  later  part  of  the  description,  and 
the  words  added  respecting  the  occupation  are  mere  surplusage. 
Besides  this,  the  defendant  resided  on  the  premises  by  the 
permission  of  Smallbones;  they  may,  therefore,  be  considered 
to  have  been  in  his  occupation.  If  it  be  contended  that  the  part 
granted  is  limited,  by  grammatical  construction,  to  the  part 
occupied  by  Smallbones,  the  answer  is  that,  by  such  a  con- 
struction, all  that  was  occupied  by  Smallbones  would  be  within 
the  grant.  Now  that  would  comprehend  parts  of  the  park 
without  the  described  line.  Besides,  the  lease  goes  on  to  make 
certain  exceptions ;  and,  if  the  present  premises  were  not  within 
the  intention  of  the  lessors,  they  also  would  have  been  marked 
off  from  the  property  within  the  prescribed  line  by  a  specific 
exception.  In  Wrottesley  v.  Adams  (i),  the  words  of  a  lease, 
as  set  out  on  the  record,  were  '^  granted  and  to  farm  let  to  the 
same  B.  W.,  the  tenements  aforesaid,  with  the  appurtenances, 
by  the  name  of  the  reversion  of  all  their  [the  grantors']  farm 

(1)  Plowd.  187. 
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in  B.,  and  by  the  name  of  one  other  tenement  there,  with  all        doe  d. 
the  lands,  leasows,  pastures,  and  meadows  to  the  same  belonging,  «.. 

and  with  all  and  singular  their  appurtenances  then  in  the  tenure    ^-^^I'^o^'^^' 
and  occupation  of   the  aforesaid  B.  W."    On  demurrer,   an 
exception  was  taken  that  the  ''tenements  aforesaid"  (being  the 
premises  mentioned  in  the  declaration)  were  not  averred  to  have 
been  in  the  tenure  and  occupation  of  B.  W.  (i).    But  the  Court 
held  that  the  averment  was  not  necessary,  and  said  that ''  another 
certainty  put  to  a  thing  which  was  certain  enough  before  *was        [  *46  ] 
of  no  manner  of  effect ;  and  therefore  there  is  a  diversity  where 
a  certainty  is  added  to  a  thing  which  is  incertain,  and  where 
to  a   thing  certain."     Therefore  it  was  considered  not  to  be 
material,  whether  the  farm  of  B.  was  in  the  tenure  of  B.  W. 
or  not.     The  Court  also  held,   that  the  words   ''one  other 
tenement"  were  not  material  to  make  the  lease  good;   and, 
consequently,  that,  so  far  as  the  farm  of  B.  was  concerned,  no 
averment  was  necessary  (2).     So,  where  a  demise  was  made 
of  "  all  that  their  [the  grantors']  glebe  lands  lying  in  C,  viz. 
seventy-eight  acres  of  land,  and  also  the  demesnes  of  the  said 
seventy-eight  acres,  with  all  profits,  commodities,  tithes  personal 
and  predial,  &;c.,  belonging  to  the  said  subchanter  and  vicars, 
as  parsons  and  proprietaries  of  the  parish  church  of  C,  &c.,  and 
all  other  tithes  whatsoever,  and  also  the   tithes  of  the  said 
seventy-eight   acres,   all   which   were  lately  in   the  farm  and 
occupation  of  M.  P. ;  "  and  it  was  found,  on  special  verdict,  that 
none  of  the  tithes  of  the  lands  mentioned  had  been  in  the 
possession  of  M.  P.,  but  that  other  tithes  and  lands  were  in  the 
tenure  of  M.  P. ;  it  was  held,  that  the  tithes  of  the  lands  mentioned 
passed  by  the  demise :  Sivtft,  Subchanter,  and  one  of  the  Vicars 
Choral  of  Litchfield  v.  Eyres  and  others  (3).     The  maxim,  that 
where  there  is  sufficient  certainty  in  a  description  a  false  refer- 
ence added  shall  not  destroy  its  effect,  was  lately  recognised 
in  Doe  d.  Ashforth  v.  Bower  (4). 

(Parke,  J.:   The  general  rule  is  laid  down  in  Doddington*8 
case  (6),  and  in  the  note  added  at  the  end  of  the  "^judgment  there.       [  *47  ] 

(1)  5th  exception,  p.  191.  435. 

(2)  S.  a  195.  (4)  37  R.  R.  466  (3  B.  &  Ad.  453). 

(3)  Cro.  Car.  546 ;  S,  C,  W.  Jones,  (5)  2  Co.  Rep.  32  b. 
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/Doe  d.       There  are  also  cases  on  the  same  point  in  Belle's  and  Yiner's 

i..  Abridgments,  Grant  (i).) 

Galloway. 

Jervis  and  Cooper  in  support  of  the  rule : 

It  must  be  conceded  that  if  the  words  ''and  now  in  the 
occupation/'  &c.  had  followed  the  particular  description,  the 
case  would  have  fallen  within  the  rules  laid  down  in  the  cases 
cited.  But  here  the  words  relied  upon  by  the  defendant,  precede 
the  particular  description;  therefore,  according  to  WroUeBley 
V.  Adams  (2),  and  Svdji  v.  Eyres  (3),  and  Doddington*s  case  (4), 
the  particular  description  must  be  rejected,  if  there  be  any 
inconsistency.  And  this  was  held  in  the  case  of  Stukeley  v. 
Butler  (6).  There  a  bargain  and  sale  was  made  of  aU  woods, 
underwoods,  &c.  standing,  growing,  &c.  in  the  whole  of  the 
bargainor's  manor  of  C,  viz.  in  all  his  wood  called  E.,  and 
in  all  his  wood  called  B.,  and  in  other  woods  expressly  named : 
and  it  was  adjudged  that  woods  in  C,  not  being  in  any  of 
the  woods  afterwards  expressly  named,  should  pass  by  the 
conveyance. 

(Denhan,  Ch.  J. :  As  you  construe  the  sentence,  the  question 
would  be,  whether  you  are  compelled  to  resort  to  all  the  descrip- 
tion for  the  purpose  of  understanding  the  meaning.  Suppose 
the  premises  had  been  described  by  reference  to  a  coloured  plan, 
and  the  words  had  been  ''all  the  part  coloured  green  and  now 
in  the  occupation  of  A.  B.,"  all  the  green  must  have  passed, 
[  *48  ]       though  some  of  *it  had  not  been  in  the  occupation  of  A.  B. 

LiTTLEDALE,  J. :  Is  it  uot  the  same  thing,  whether  the  place 
be  expressly  named,  or  its  limits  particularly  set  out  ?) 

In  Doe  d.  Parkin  v.  Parkin  (6),  it  was  held  that  a  devise  of  all 
hereditaments  in  T.  and  then  in  the  devisor's  own  occupation, 

(1)  2  BoL  Abr.  54  ;  14  Yin.  Abr.  anything  of  the  grant  of  his  father, 

87.    See  also  2  Bol.  Abr.  423  and  yet  this  shall  create  a  rent.'' 
425,  Rent,  B.  6,  D.  7.     *'If  a  man  (2)  Plowd.  187. 

grants  and  confirms  to  another  in  (3)  Oro.  Car.  546. 

fee  10^.  rent,  to  take  out  of  certain  (4)  2  Co.  Bep.  32. 

land,  which  rent  he  has  of  the  grant         (5)  Hob.  168  (edit.  1724). 
of  his  father ;  though  he  never  had  (6)  15  B.  B.  515  (5  Taunt.  321). 
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would  not  pass  hereditaments  in  T.  not  occupied  by  the  devisor.       doe  d. 

Smith 
In  Blague  v.  Gold  (i),  it  was  held  that  the  devise  of  '*  the  corner  «. 

house  in  A.  in  the  tenure  of  B.  and  H.,"  passed  a  comer  house    ^^^^^^y- 

in  A.  which  was  in  the  tenure  of  B.  (2),  (though  not  a  house 

in  the  tenure  of  H.  not  being  a  corner  house) ;  and  the  reason 

given  was,  that  the  devise  was  of  a  thing  certain  at  the  first. 

Where  a  lease  was  made  of  a  room,  a  cellar,  a  vault,  and  a  yard, 

all  expressly  set  out  and  described  to  have  been  late  in  A.'s 

occupation,  it  was  held  that  a  cellar,  not  expressly  named,  which 

was  under  the  yard,  but  which  had  not  been  in  the  occupation 

of  A.,  would  not  pass :  Doe  v.  Burt  (3).     The  word  "  and,"  here, 

is  superfluous  in  the  description;   the   meaning  must  be  the 

same  as  if  the  description  of  the  parcels  had  been,  ''AH  that 

part,  &c.  which   is  now  in   the  occupation  of   Smallbones,  in 

a  direct  line,"  &c.     Doe  d.  Ashforth  v.  Bower  (4)  is  in  favour  of 

the  defendant;   for  there  the  Court  held  that  such  premises 

only  passed  by  the  devise,  as  were  within  the  whole   of  the 

description,  excluding  such  as  corresponded  to  a  part  only  of  the 

description.     In  Swift  v.  Eyres  (5),  *there  was  an  exception  of       [  *^^  ] 

the  small  tithes,  which  shewed  the  intention  of  the  parties  to 

pass  all   the  great  tithes;  here  all  that  is  excepted  may  be 

considered  as  merely  in  the  nature  of  an  easement  or  a  privilege. 

Denmak,  Ch.  J.  : 

Two  parts  only  of  the  description  of  the  premises  can  be  relied 
upon  in  support  of  the  restrictive  construction  of  this  lease.  The 
first  part  is  the  expression  which  occurs  early  in  the  description ; 
''  all  that  part  of  the  park  called  or  known  by  the  name  of 
Blenheim  or  Woodstock  Park,  situate  and  being  in  the  county 
of  Oxford,  and  now  in  the  occupation  of  Bichard  Smallbones." 
But,  as  to  this  expression,  it  is  impossible  not  to  see  that  the 
words  "and  now  in  the  occupation  "  are,  as  it  were,  in  the  genitive 

(1)  Cro.  Car.  447,  473.     See  alao      tenure  of  B.,  and  another  part  in  the 
Hunt  V.  Singleton^  Cro.  Eliz.  473.  tenure  of  N.,  the  former  part  only 

(2)  This  house  was  found  by  the      should  pass. 

jury  to  be  in  the  tenure  of  B.  and  N.  (3)  1  B.  B.  367  (1  T.  B.  701). 

and  the  Court  held,  that  if  it  were  (4)  37  B.  B.  466  (3  B.  &  Ad.  453). 

a  joint  tenure,  all  the  house  should  (5)  Cro  Car.  546. 
pass,  but  that  if  one  part  were  in  the 
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DoBd.       case,  agreeing  with  "park,"  not  with  "part."     The  other  part 

Su  ITH 

V.  of  the  description,  which  seems  to  favour  the  restrictive  con- 

Galloway.  gtruction,  occurs  towards  the  close  of  the  description ;  "  together 
with  the  farm  houses  and  other  houses,  &c.  appertaining  to  the 
said  premises,  and  which  now  are  in  the  occupation  of  the  said 
Richard  Smallbones."  Had  this  occurred  in  a  will,  it  might 
possibly  have  been  interpreted  as  a  qualifying  restriction :  but 
we  cannot  hold  that  general  words  added,  as  here,  for  the 
protection  of  a  grantee,  qualify  the  words  by  which  the  boundary 
of  the  district  is  set  forth. 

LiTTLEDALE,  J.  '. 

I  am  entirely  of  the  same  opinion.  If  the  words  "  now  in  the 
occupation  of  one  R.  S.,"  had  followed  the  words  "county  of 
Oxford"  directly,  there  might  have  been  some  ground  for  con- 
tending that  the  lease  was  intended  to  pass  only  all  the  part  of 
Blenheim  Park  then  in  the  occupation  of  Smallbones.  Even 
[  *so  ]  then,  it  *would  have  admitted  of  considerable  doubt  whether 
such  a  construction  were  admissible.  But  the  interposition  of 
the  word  "  and  "  precludes  it  altogether.  It  is  contended  that 
the  words  "now  in  the  occupation,"  i&c.  are  an  essential  part  of 
the  full  description.  If  that  were  so,  the  description  would  mean 
much  more  than  is  suggested ;  for  Smallbones  occupied  in 
Blenheim  Park  much  besides  that  which  the  lessors  had  the 
power  of  passing.  That  which  follows  "  the  county  of  Oxford," 
is  merely  what  is  called  false  demonstration ;  and  false  demon- 
stration cannot  restrict.  Taking  the  words  as  they  are,  it  appears 
to  me  that  all  which  is  described  in  the  words  following  the 
description  of  the  occupation,  will  pass.  Many  cases  have 
certainly  gone  upon  the  circumstance  that  the  particular  descrip- 
tion came  first ;  in  which  it  has  been  held  that  the  effect  of  such 
a  description  is  not  altered  by  words  of  suggestion,  or  false 
demonstration,  following  it.  Such  are  Doe  d.  Beach  v.  The  Earl 
of  Jersey  (i),  and  of  Doe  d.  Ashforth  v.  Bower  {2).  And,  in  the 
present  case,  it  is  contended  that  as  the  first  part  of  the  descrip- 
tion is  sufficiently  certain,  its  effect  cannot  be  destroyed  by  what 

(1)  19  E.  R.  380  (1  B.  &  Aid,  550).      (2)  37  E.  E.  466  (3  B.  &  Ad.  453). 
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follows.     But  in  Cliamberlaine  v.  Turner  (i),  the  later  words  were        Dob  d. 

Smith 
held  to  enlarge  a  devise  beyond  the  effect  of  the  earlier  ones.  r. 

There  the  words  were  "  the  house  or  tenement  wherein  William    Q^i-I'Owat. 

NichoUs  dwelleth,  called  the  *  White  Swan,' "  and  William  NichoUs 

occupied  only  the  entry  or  alley  and  three  upper  rooms.     But  it 

was  considered  that  the  words  '*  White  Swan/'  shewed  that  all 

the  house  was  meant.    And  the  same  argument  would  apply 

here,  even  if  we  were  to  take  the  words  "  now  in  occupation  " 

*a8  referring  to  the  word  "  part."    Cliamberlaine  v.  Turner  closely        t  *^^  ^ 

resembles  the  present  case. 

Pabkb,  J. : 

I  am  of  the  same  opinion.  The  question  is,  what  passed  by 
this  demise.  Now  the  rule  is  clearly  settled,  that  when  there 
is  a  sufficient  description  set  forth  of  premises  by  giving  the 
particular  name  of  a  close,  or  otherwise,  we  may  reject  a  false 
demonstration:  but  that  if  premises  be  described  in  general 
terms,  and  a  particular  description  be  added,  the  latter  controuls 
the  former.  Here  is  a  grant  of  all  that  part,  &c.  in  general 
terms ;  had  it  been  a  grant  of  all  that  part  now  in  the  occupation 
of  Bichard  Smallbones,  and  lying  on  the  north-west  side  of  the 
line,  the  occupation  would  have  been  a  material  part  of  the 
description,  and  nothing  would  have  passed  which  was  not  both 
in  the  occupation  of  Smallbones,  and  on  the  north-west  side  of 
the  line.  But  if  the  terms  ''now  in  the  occupation  "  apply,  not 
to  **  part,"  but  to  "  park,"  they  may  be  rejected,  for  they  can  be 
no  more  than  an  additional  description  of  the  park  ;  so  that  the 
meaning  would  be,  ''all  that  part  of  the  park  which  is  called 
Blenheim  Park,  and  is  now  in  the  occupation  of  Smallbones ; " 
and  then  follows  the  description  of  the  part  which  is  to  be 
demised.  Therefore,  under  the  clause  following,  all  the  farm 
houses,  &c.  belonging  to  the  part  demised,  pass  also ;  so  that  we 
may  reject  the  false  demonstration  which  comes  after  this  clause. 
It  seems  to  me  that  this  is  the  true  construction  of  the  early  part 
of  the  grant,  in  consequence  of  the  word  "  and ;  "  and  the  minute 
description  which  follows,  cannot  be  brought  into  doubt  by  the 

words  which  come  after  it. 

Rule  discharged. 
(1)  Cro.  Car.  129. 

25—2 
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1833.  EEX  V.  SUTTON. 

May  25. 
(5  Bam.  &  Adol.  52—57  ;  S.  C.  2  N.  &  M.  57;  2  L.  J.  (N.  S.)  M.  C.  75.) 

On  indictment  for  non-repair  of  a  highway,  which  defendant  was  stated 
to  be  liable  to  repair  raU'one  ienwcp,  and  verdict  found  for  the  defendant, 
a  new  thai  was  moved  for  on  the  ground  of  misdirection,  and  the  improper 
rejection  of  evidence.  The  Court  refused  a  new  trial,  but  suspended  the 
judgment,  in  order  that  a  new  indictment  might  be  preferred. 

Qu(tre,  whether  a  new  trial  is  grantable  after  acquittal  in  any  criminal 
case,  except  a  penal  action  ? 

The  defendant  was  indicted  for  the  non-repair  of  Eelham 

Bridge,  in  the  county  of  Nottingham,  which,  it  was  alleged,  he 

was  bound  to  repair  ratione  tenura.     Plea,  not  guilty.     At  the 

trial  before  Parke,  J.,  at  the  Summer  Assizes  for  Lincolnshire, 

1832,  a  verdict  was  given  for  the  defendant.    In  the  ensuing 

Term  Sir  James  Scarlett  obtained  a  rule  to  shew  cause  why  the 

verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 

grounds,  first,  of  misdirection,  and,  secondly,  that  the  learned 

Judge  had  refused  to  admit  as  evidence  certain  rules  of  Court  of 

the  reign  of  Charles  II.,  which  were  relied  upon  on  the  part  of 

the  prosecution,  as  shewing  that,  on  an  indictment  preferred  in 

that  reign,  the  liability  of  an  ancestor  of  the  defendant  to  repair 

the  bridge,  by  reason  of  his  tenure  of  the  same  lands,  had  come 

in  question,  and  he  had  been  found  liable.     The  objection  made 

to  the  reception  of  these  documents  was,  that  they  could  only 

be  admissible  as  secondary  evidence  of   a  judgment  against 

the  ancestor,  and  no  ground  was  laid  for  the  admission  of  such 

secondary  evidence,  inasmuch  as  the  want  of  the  original  records 

was  not  accounted  for,  and  it  did  not  sufficiently  appear  that  the 

ancestor  was  a  party  to  the  proceedings  in  question. 

The  Solicitor 'Generaly  Adams,  Serjt.,  and  Amos,  now  shewed 
cause : 

[  ♦sa  ]  The  Court  cannot  grant  a  new  trial  *after  acquittal,  in  a  case 

of  misdemeanor.  There  is  no  distinction,  in  this  respect,  between 
one  kind  of  offence  and  another,  nor  is  there  any  authority  for 
the  practice. 

(Parke,  J. :  May  it  not  be  granted  for  misdii-ection  ?  (i) ) 

(1)  See  (as  to  a  penal  action)  the  observations   of  Lord  EsmroN   in. 
Oalcra/t  v.  Gibbs,  5  T.  E.  at  p.  20. 
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By  consent  only,  as  in  Rex  v.  Russell  (i) .     It  is  against  the  general  Rxx 

rule,  that  a  party  shall  not  be  twice  in  jeopardy  on  the  same  button 
charge.  The  case  of  a  penal  action  is  different  from  that  of  a 
misdemeanor  at  common  law,  because  in  the  first  the  punishment 
is  limited,  in  the  other,  discretionary.  A  quo  warranto  information 
is  excepted  out  of  the  rule  (2) ;  but  that  is  a  merely  civil  pro- 
ceeding. The  practice  where  a  defendant  has  been  acquitted  on 
indictment  is  laid  down  in  2  Tidd,  911.  The  Court  has,  indeed, 
under  very  special  circumstances,  suspended  the  entry  of  judg- 
ment, to  give  opportunity  for  another  trial :  Rex  v.  Wandsworth  (3) ; 
but  this  is  not,  in  its  circumstances,  a  case  for  such  interference; 
and  there  was  here  neither  consent  of  parties,  nor  any  point 
reserved  at  the  trial.  In  Rex  v.  Reynell  (4),  and  Rex  v.  Mann  (5), 
the  Court  (relying  upon  the  general  rule)  refused  to  grant  a  new 
trial  after  verdict  for  the  defendant,  notwithstanding  the  instances 
which  had  occurred  of  such  rule  being  granted,  after  acquittal, 
in  a  penal  action,  and  in  a  quo  warranto.  So  in  Rex  v. 
Inhabitants  ofBurhon  (6),  a  new  trial  was  refused,  when  the  defen- 
dants had  been  acquitted  on  indictment  for  non-repair  of  a 
highway,  Lord  Ellenborough  observing  that  the  right  was  not 
bound. 

(Parke,  J. :  The  same  case  is  *mentioned  in  a  note  to  Rex  v.       [  *64  ] 
Cohen  and  Jacob  (7),  where  the  Court  is  stated  to  have  said  that 
the  rule  might  be  relaxed  in  some  cases,  in  which  rights  would 
otherwise  be  compromised.) 

Here  it  is  not  so  ;  the  verdict  of  not  guilty  might  have  been  given 
on  the  ground  that  no  want  of  repair  was  proved.  In  Rex  v. 
Cotton  (s)y  a  prosecution  for  non-repair  of  a  highway,  evidence 
was  offered  for  the  prosecution,  which  Dampier,  J.,  rejected,  and 
the  consequence  was  a  verdict  for  the  defendant.  That  learned 
Judge,  in  deciding  upon  the  inadmissibility  of  the  evidence,  said, 
"  I  wish  that  my  opinion  upon  it  could  be  reviewed  ;  but  in  the 
manner  in  which  it  arises,  that  is  impossible."     Lord  Eenyon 

(1)  30  R.  B.  432  (6  B.  &  C.  669).  (5)  16  B.  B.  480  (4  M.  &  S.  337). 

(2)  Rex  V.  Francu,  2  T.  B.  484.  (6)  17  B.  B.  369  (5  M.  &  S.  392). 

(3)  18  R.  R  434  (1  B.  &  Aid.  63).  (7)  1  Stark.  516. 

(4)  8  R.  B.  493  (6  East,  315).  (8)  14  B.  B.  780  (3  Camp.  444). 
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Rex  said,  in  Rex  v.  Mawbey  (i) :  "  In  misdemeanors  there  is  no 
SuTTOH.  authority  to  shew  that  we  cannot  grant  a  new  trial,  in  order 
that  the  guilt  or  innocence  of  those  who  have  been  convicted, 
may  be  again  examined  into  "  (2).  There  two  of  the  defendants 
had  been  acquitted  ;  but  the  observation  clearly  must  be  applied 
only  to  those  who  were  convicted.  In  Rex  v.  Cohen  and  Jacob  (3), 
an  attempt  was  made  to  distinguish  between  motions  for  a  new 
trial,  on  the  ground  of  misdirection,  and  on  the  merits ;  but 
Lord  Ellenborough  did  not  admit  the  distinction.  And  there 
is  no  instance,  except  in  the  particular  cases  which  have  been 
pointed  out,  where,  after  acquittal  on  a  criminal  charge,  the 
Court  Jias  granted  a  new  trial.  (They  then  went  into  an 
argument  upon  the  evidence,  which  it  is  unnecessary  to  notice 
here,  as  the  Court  pronounced  no  opinion  on  that  part  of  the 
case.) 

[  55  ]  Sir  Javies  Scarlett,  contra  : 

The  only  instances  in  which  it  has  been  laid  down  that  the 
Court  would  not  grant  a  new  trial  after  acquittal  in  a  case  of 
this  description,  have  been  where  the  verdict  was  upon  the  merits, 
and  where  the  parties  acquitted  were  charged  by  common  right 
with  the  repairs,  so  that  the  verdict  of  not  guilty  would  not  bind 
any  right.  Lord  Ellbnborough's  ruling  in  Rex  v.  Mann  (4) 
was,  that  a  new  trial  is  not  granted  on  indictments  for  mis- 
demeanor, *'  where  a  verdict  has  passed  for  the  defendant  upon 
the  merits."  That  was  an  indictment  for  a  nuisance ;  and  it 
does  not  appear  that  any  right  was  concluded  by  the  verdict. 
In  Rex  V.  Inhabitants  of  Wandsworth  (5),  which  has  been  alluded 
to,  the  ground  of  motion  was,  that  the  verdict  was  against 
evidence ;  and  there  the  Court  adhered  to  the  general  rule,  in 
refusing  to  set  the  verdict  aside,  but  considering  the  peculiar 
circumstances,  and  that  a  judgment  for  the  defendants  would 
have  been  conclusive  as  to  the  right  upon  another  trial,  the  Court 
suspended  the  entry  of  judgment  till  a  fresh  indictment  could  be 
tried.     Until  the  decision  in   Wilson  v.  Rastall  (6)  an  opinion 

(1)  3  E.  E.  282  (6  T.  R.  619).  (4)  16  E.  E.  480  (4  M.  &  S.  337). 

(2)  See  Parke  v.  Oodin,  2  Str.  813 ;  (o)  18  E.  E.  434  (1  B.  &  Aid.  63). 
Bull.  N.  P.  326  b.  (6)  2  E.  B.  515  (4  T.  E.  753). 

(3)  1  Stark.  516. 
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prevailed  that  the  Court  could  not  grant  a  new  trial  after  verdict         Rex 


•r. 


for  the  defendant  in  a  penal  action  :  bat  the  Court  there  granted      suttok. 
the  rule,  and  Lord  Ken  yon  said,  *'  there  is  not  a  single  instance 
where  a  new  trial  has  been  refused  in  a  case  where  the  verdict 
has  proceeded  on  the  mistake  of  the  Judge."     Technical  distinc- 
tions may  be  drawn  between  a  penal  action  and  an  indictment, 
bat  an  action  for  penalties  under  the  Bribery  Act  is  in  its  nature 
as  much  a  criminal  prosecution  as  an  indictment  for  non-repair 
of  a  highway.     That  case  *alone,  therefore,  would  be  a  precedent       [  '56  ] 
for  granting  the  present  application.     The  form  of  the  record 
makes  no  substantial  difference.     Before  the  statute  4  &   5 
W.  &  M.  c.  18,  any  person  might  file  an  information  in  this 
Court  in  the  name  of  the  Master  of  the  Crown  Office,  and  hence 
the  statutes  which  give  a  remedy  by  penal  action  commonly 
enable  the  party  to  proceed  by  either  plaint,  action,  or  informa- 
tion.    Having,  then,  his  choice  to  adopt  either  course,  if  he 
brought  an  action,  and  an  issue  were  found  against  him,  he 
might,  in  case  of  misdirection,  move  for  a  new  trial,  and  have 
the  case  reconsidered.     It  cannot  be  contended  that  if  he  had 
chosen  to  try  the  same  question  by  information,  the  form  of  the 
record  would  have  precluded  him  from  having  the  case  reviewed, 
if  a  verdict  had  been  found  against  him.  in  consequence  of  a 
misdirection.     The  mere  circumstance,  therefore,  of  the  action 
being  brought  in  a  civil  or  a  criminal  form,  ought  not  to  weigh 
with  the  Court.     An  indictment  for  non-repair  of  a  highway  is 
in  the  nature  of  a  civil  remedy,  its  true  object  not  being  punish- 
ment, but  the  ascertaining  and  enforcing  of  a  right.     The  greatest 
inconvenience  would  result  from  holding  that  a  new  trial  could 
not  be  granted  in  such  a  case,  where  the  question  was  of  a  special 
liability  to  repair.     A  parish,  being  indicted,  might  plead  that 
J.  8.  was  liable,  ratione  tenune,  and  the  jury,  under  an  erroneous 
direction,  might  find  for  them  upon  that  plea.     J.  S.  might  then 
be  indicted  as  liable  ratione  tenurce ;  and  the  Judge  who  tried 
that  case  might  give  such  a  direction  to  the  jury,  upon  the  same 
evidence,  that  the  party  would  be  acquitted.    If  no  new  trial  can 
be  had  after  acquittal  on  any  indictment,  neither  verdict  could 
be  disturbed.    A  verdict  of  not  guilty  on  an  ^indictment,  charging       [  *57  ] 
an  individual  with  a  prescriptive  obligation,  discharges  him  from 
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Rex  that  obligation,  and  tends  to  fix  it  on  the  public  or  on  some  other 
Sutton.  party.  It  would  be  hard  that  a  civil  right  should  be  thus  shifted, 
and  the  aggrieved  party  deprived  of  the  assistance  which  this 
Court  renders  in  other  civil  cases,  bv  a  mere  technical  adherence 
to  the  rules  of  the  criminal  law.  (He  then  proceeded  to  contend, 
that  there  had  been  a  misdirection  in  this  case ;  and  also  that 
the  documentary  evidence  had  been  improperly  rejected.) 

Denman,  Ch.  J. : 

Upon  consideration  of  all  the  points  that  have  been  raised,  we 
are  not  disposed  at  present  to  make  the  precedent  of  granting  a 
new  trial ;  but  we  think  the  precedent  in  Rex  v.  Inhabitants  of 
Wandsworth  (i)  may  be  very  properly  followed  here,  by  suspending 
the  judgment.  Then  a  new  indictment  may  be  preferred ;  and 
the  points  that  have  arisen  may  be  discussed  upon  that. 

LiTTLBDALB,  Parke,  and  Patteson,  JJ.  concurred. 

Ihile  absolute  to  suspend  the  judgment. 


1833.  GOSS   V.   LOKD  NUGENT (2). 

^^;^'         (5  Barn.  &  Adol.  58—67;  S.  C.  2  N.  &  M.  28;  2  L.  J.  (N.  S.)  K.  B.  127.) 

[  58  ]  By  agreement  in  writing  A.  contracted  to  sell  B.  several  lots  of  land, 

and  to  make  a  good  title  to  them ;  and  a  deposit  was  paid.  It  was  after- 
wards discovered  that  a  good  title  could  not  be  made  to  one  of  the  lots, 
and  it  was  then  verbally  agreed  between  the  parties,  that  the  purchaser 
should  waive  the  title,  as  to  that  lot.  The  vendor  delivered  possession 
of  the  whole  of  the  lots  to  the  purchaser,  which  he  accepted. 

In  an  action  brought  by  the  vendor  against  the  purchaser  to  recover  the 
remainder  of  the  purchase-money,  the  declaration  stated  that  the  plaintiff 
had  made  out  a  good  title  to  all  the  lots  except  one,  and  that  the  defendant 
discharged  and  exonei'ated  him  from  making  out  a  good  title  to  that  lot, 
and  waived  his  right  to  ixjquire  the  same : 

Held,  that  oral  testimony  was  not  admissible  to  shew  the  waiver  of  the 
purchaser's  right  to  a  good  title  as  to  that  lot,  inasmuch  as  the  effect  of 
such  waiver  was  to  substitute  a  different  contract  for  the  one  in  writing ; 
and  by  the  Statute  of  Frauds,  in  every  action  brought  to  charge  a  person 
on  a  contract  for  the  sale  of  lands,  the  agreement  must  be  in  writing. 

Dbclabation  stated,  that,  on  the  18th  of  August,  1830,  the 
plaintiff  was  about  to  expose  for  sale,  by  public  auction,  fourteen 

(1)  18  R.  B.  434  (1  B.  &  Aid.  63).       cited    and  followed    in    subsequent 

(2)  This  case  has  been  frequently      cases:  Harvty  v.  Qrahham  (1836)  6 
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lots  of  freehold  land,  upon  the  following,  among  other,  conditions :  Gosb 
"  That  the  purchasers  should  pay  down  immediately,  into  the  lobd 
hands  of  the  auctioneer,  a  deposit  of  15i.  per  cent,  on  the  pur-  Nugent. 
chase  money,  and  should  sign  an  agreement  for  the  payment  of 
the  remainder  on  the  29th  of  September  then  next ;  that  the 
vendor,  at  his  own  expense,  should  deliver  to  each  purchaser,  or 
his  sohcitor,  an  abstract  of  the  title  of  the  property  sold,  and 
should  deduce  a  good  title  thereto;  and  upon  the  purchaser's 
payment  of  the  remainder  of  the  purchase  money,  and  complying 
with  those  conditions,  the  vendor  should,  at  the  purchaser's 
expense,  convey  his  lot  to,  or  as  directed  by  him."  Averment, 
that,  before  the  land  was  exposed  to  sale,  by  a  certain  agreement 
between  the  plaintiff  and  the  defendant,  the  plaintiff,  in  considera- 
tion of  80/.  paid  by  the  defendant  at  the  time  of  the  signing  the 
agreement,  and  of  the  further  sum  of  3702.,  to  be  paid  by  him 
on  the  29th  of  September  then  next,  agreed  to  sell,  and  the 
defendant  agreed  to  purchase,  the  same  land,  under  the  con- 
ditions of  sale  as  near  as  might  be,  "^or  such  of  them  as  were  [  •bd  ] 
then,  under  the  said  agreement,  capable  of  taking  effect.  The 
declaration  then  stated  mutual  promises  to  perform  the  agree- 
ment and  conditions  of  sale,  and  averred  that  the  plaintiff  delivered 
an  abstract  of  the  title  to  the  property  so  sold,  and  deduced  a 
good  title  thereto,  and  had  always  been  ready  to  convey,  &c. 
Breach,  non-payment  of  d70Z.  The  second  count  differed  from 
the  first  in  stating,  ''  that  the  plaintiff  delivered  an  abstract 
of  the  title  to  the  land,  and  made  out  a  good  title  to  all  the 
land  excepting  thirty-five  feet  thereof,  and  that  after  making 
the  agreement,  the  defendant  discharged  and  exonerated  the 
plaintiff  from  making  out  or  deducing  any  other  title  to  the 
last-mentioned  part  of  the  land,  and  waived  his  right  to  require 
the  same  under  the  conditions  of  sale  and  agreement.  Plea, 
general  issue. 

At  the  trial  before  Gaselee,  J.,  at  the  Buckingham  Spring 
Assizes,  1832,  it  appeared  that  the  plaintiff  having  advertised  the 

A.   &  E.   61 ;    Stowell    v.   Jtobinsoii  195) ;    Hickman    v.   Hayne$    (1875) 

(1837)  3  Bing.  N.  C.  928 ;  TyerB  v.  L.  R.  10  C.  P.  598,  44  L.  J.  C.  P. 

Boiedale^   t^c.   Iron  Co,  (1873)  L.  B.  358;     Sanderson    v.    Graves    (1875) 

8  fix.  305,  42  L.  J.  Ex.  185  (reversed  L.  E.  10  Ex.  234,  44  L.  J.  Ex.  210. 

in  the  Ex.  Ch.  (1875)  L.  B.  10  Ex.  — B.  C. 
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Go88        property  in  queBtion  for  sale  by  public  auction,  the  defendant 
LoBD        agreed  to  purchase  it  by  private  contract,  agreeably  to  the  printed 
NuoKNT.     conditions  of  sale.     The  memorandum  of  agreement,  which  was 
annexed  to  the  conditions  of  sale,  was  as  follows :  "  Thomas  Ooss, 
in  consideration  of  802.  paid  to  him  by  George  Lord  Nugent  at 
the  time  of  signing  this  agreement,  and  of  8702.  to  be  paid  to 
him  on  the  29th  day  of  September  next,  doth  agree  to  sell  to 
6.  Lord  Nugent,  and  G.  Lord  Nugent  agrees  to  purchase  of 
T.  Goss  all  the  ground  and  premises  described  in  the  particulars 
of  sale  hereunto  annexed,  as  near  as  may  be,  or  such  of  them 
as  are  now  under  the  present  agreement  capable  of  taking  effect." 
The  fifth  condition  of  sale  was  as  follows :  **  That  the  vendor,  at 
[  •eo  J       his  own  expense,  *shall  deliver  to  each  purchaser  or  his  solicitor, 
an  abstract  of  the  title  to  the  property  sold,  and  deduce  a  good 
title  thereto,  and  upon  the  purchaser's  payment  of  the  remainder 
of  the  purchase-money  and  complying  with  these  conditions,  the 
vendor  shall,  at  each  purchaser's  expense,  convey  his  or  her  lot 
or  lots  to  or  as  directed  by  him."     The  agreement  was  drawn  up 
at  the  request  of  the  defendant,  by  Hatten,  the  plaintiff's  attorney. 
The  defendant  was  afterwards  informed  by  Hatten,  that  as  to  one 
lot  of  thirty-five  feet,  there  was  a  defect  in  the  title.     The  defen- 
dant said  he  would  accept  the  title  notwithstanding  that  defect ; 
and  possession  of  the  whole  was  delivered  to  him.     The  vendor 
was  called  upon  by  the  defendant's  solicitor,  to  furnish  an  abstract 
of  title,  and  he  delivered  one  on  the  10th  of  September.     In 
November  the  defendant's  solicitor  objected  to  the  title  as  to  the 
.thirty-five  feet.     Hatten  said  the  objection  had  been  waived. 
The  defendant  then  refused  to  complete  the  purchase.     It  was 
objected  that  oral  evidence  of  the  defendant's  waiver  of  his  right 
to  have  a  good  title  made  out  to  the  thirty-five  feet,  was  not 
admissible,  because  the  action  being  brought  to  charge  him  on  a 
contract  for  the  sale  of  land,  the  Statute  of  Frauds  (29  Car.  II. 
c.  8,  s.  4)  required  the  whole  agreement  to  be  in  writing.     The 
learned  Judge  received  the  evidence,  and  finally  directed  the  jury 
to  find  for  the  plaintiff  if  they  thought  there  had  been  a  waiver 
by  the  defendant  of  the  right  in  question.     The  jury  having 
found  for  the  plaintiff,  leave  was  given  to  the  defendant  to  move 
to  enter  a  nonsuit  upon  the  point  as  to  the  admissibility  of  the 
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oral  testimony.     A   rule  nisi  having  been  obtained   for  that 
parpoee, 

Kelly  in  last  Easter  Term  shewed  cause  (i) : 

It  may  be  conceded,  that  oral  evidence  of  any  thing  which 
occurred  at  the  time  when  the  written  contract  was  entered  into 
cannot  be  received  to  vary  it :  Meres  v.  AmeU  (2)  ;  but  here,  the 
agreement  in  writing  not  being  under  seal,  is  a  mere  parol  agree- 
ment, and  being  executory,  it  might,  without  any  violation  of  the 
common  law  rule,  (that  every  contract  ought  to  be  dissolved  by 
matter  of  as  high  a  nature,)  be  discharged  and  abandoned,  before 
breach,  by  a  subsequent  unwritten  agreement.  The  only  ques- 
tion, therefore,  is,  whether,  by  the  Statute  of  Frauds,  evidence 
of  such  unwritten  agreement  is  excluded.  That  statute  contains 
no  provision  for  the  dissolution  of  agreements.  It  will  be  said, 
this  agreement  being  one  concerning  an  interest  in  land,  is  within 
the  fourth  section,  which  enacts,  that  no  action  shall  be  brought 
to  charge  any  person  upon  any  contract  or  sale  of  lands,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon  which 
the  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing.  Here,  the  plaintiff  in  the  second  count 
declares  upon  the  written  agreement,^  and  alleges  that  the  defen- 
dant waived  his  right  to  insist  on  a  good  title  to  part  of  the  land. 

(Pabke,  J. :  Assuming  that  a  written  contract  concerning  land 
may  be  wholly  waived  by  a  new  agreement  not  in  writing  ;  here 
there  has  not  been  a  waiver  of  the  entire  agreement,  but  of  a 
part  of  it  only,  and  the  effect  of  that  waiver  is  to  substitute  for 
the  original  contract  a  new  one,  which  is  to  be  proved  partly  by 
matter  in  writing,  and  partly  by  oral  testimony.) 

The  original  agreement  consists  of  two  parts  :  the  first  is  for  the 
sale  of  land ;  the  second  is  for  making  a  good  title  "^to  that  land. 
The  agreement,  so  far  as  it  is  a  contract  for  the  sale  of  land, 
cannot  be  altered  by  matter  not  in  writing ;  but  so  far  as  it 
relates  to  making  a  good  title  to  the  land,  it  may  be  so  varied. 


GOSB 
V, 

Lord 

NUOKNT. 

[61] 


[•62] 


(1)  Before Denman,  Ch.  J.,  Little- 
dale  atid  Parke,  JJ. 


(2)  3  Wils.  275,  and  in  Haynea  v. 
Harey  2  E.  E.  810  (1  H.  Bl.  659). 
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Goss        Here,  the  verbal  alteration  does  not  in  any  degree  vary  what  is 


V. 


Lord  ^  ^  <ione  by  either  party.  The  same  land  is  to  be  conveyed, 
Nugent,  y^^  game  extent  of  interest,  at  the  same  time,  and  the  same  price 
is  to  be  paid.  The  oral  evidence,  therefore,  is  offered,  not  to 
vary  the  original  agreement,  but  to  shew  that  it  was  discharged 
in  part.  There  are  cases,  even  within  the  scope  of  the  Statute 
of  Frauds,  where  parol  evidence  is  admissible  to  shew  a  dispensa- 
tion with  the  performance  of  part  of  the  original  contract ;  such 
as  an  agreed  substitution  of  other  days  than  those  stated  in  the 
contract  for  the  delivery  of  goods  sold  :  Cuff  v.  Penn  (i),  Warren 
V.  Stagg  (2).  There  is  no  difference  in  principle  between  a  waiver 
of  title,  and  a  waiver  of  the  time  for  completing  the  contract. 

StorkSy  Serjt.,  and  Follett,  contra  : 

A  written  contract  concerning  an  interest  in  land  cannot  be 
abandoned  or  discharged  by  matter  not  in  writing ;  but  even  if 
it  may,  it  cannot  be  altered  by  parol.  In  Buckhouse  v.  Crosshy  (a), 
to  a  bill  filed  by  a  purchaser  for  a  specific  performance,  the 
vendor  of  lands  objected  that  the  contract  had  been  discharged 
by  parol.  Lord  Hardw^cke  said,  *'  an  agreement  to  waive  a  pur- 
chase contract  is  as  much  an  agreement  concerning  lands  as  the 
original  contract,"  and  he  would  not  decide  that  it  might  be 
discharged  by  parol ;  and  in  Bell  v.  Howard  (4)  he  said,  **  that 
[  *63  ]  it  was  certain  *that  an  interest  in  land  could  not  be  parted  with, 
or  waived  by  naked  parol  without  writing."  In  Parteriche  v. 
Powlett  (5),  the  same  noble  and  learned  Judge  said,  that  "  to  add 
any  thing  to  an  agreement  in  writing,  by  admitting  parol  evidence, 
which  would  affect  land,  is  not  only  contrary  to  the  Statute  of 
Frauds  and  Perjuries,  but  to  the  rule  of  common  law  before  that 
statute  was  in  being."  Assuming,  however,  that  an  agreement 
for  the  purchase  of  land  may  be  wholly  waived  and  discharged 
by  parol,  it  cannot  be  varied.  In  Price  v.  Dyer  (6),  where  the 
plaintiff  prayed  a  specific  performance  of  an  agreement  for  a 
lease  under  which  the  plaintiff  had  taken  possession,  and  after- 
wards  the  parties  had  mutually  abandoned  the  terms  of  the 

(1)  14  E.  R.  384  (1  M.  &  S.  21).  (4)  9  Mod.  305. 

(2)  Cited  in  Litthr  v.  Holland,  3  (5)  2  Atk.  383. 

T.  R.  591.  (6)  11  B.  B.  102  (17  Ves.  356). 

(3)  2  Eq.  Ca.  Abr.  32,  pi.  44. 
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written  agreement,  and  made  another  agreement  by  parol,  as         Goss 


r. 


to  the  duration  of  the  term,  the  rent  and  other  particulars ;         lord 

Sir  W.  Grant,  Master  of  the  Rolls,  said,  "  that  the  waiver,  spoken      Nugent. 

of  in  the  cases,  was  an  entire  abandonment  and  dissolution  of 

the  contract,  restoring  the  parties  to  their  former  situation.     No 

such  thing  was,  for  a  moment,  in  contemplation  of  these  parties. 

All  that  they,  at  any  time,  meant,  was  to  add  to  or  to  modify  the 

terms  of  the  original  agreement."     So,  in  this  case,  the  parties 

never  intended  entirely  to  abandon  the  written  contract,  but 

merely  to  modify  one  of  the  terms  of  it  as  to  part  of  the  property. 

The  effect  of  the  oral  evidence  is  not  to  shew  that  the  written 

contract  was  put  an  end  to,  or  that  the  parties  were  restored  to 

their  original  situation,  but  to  substitute  a  different  contract, 

which  must  be  proved  partly  by  writing  and   partly  by  oral 

evidence.     The  contract  in  writing  was  to  make  a  good  title  to 

all  the  lots ;  the  substituted  contract  is  to  make  a  good  title  to 

all  but  one.     The  result  of  the  authorities  as  to  a  *parol  varia-        [  •tj^  ] 

tion,  is  stated  by  Mr.  Sugden  in  his  Law  of  Vendors  (i),  to  be, 

that  evidence  of  it  is  totally  inadmissible  at  law. 

(Parke,  J. :  In  Cuff  v.  Penn  (2),  and  some  other  cases  relating 
to  contracts  for  the  sale  of  goods  of  the  value  of  lOZ.,  (which  the 
Statute  of  Frauds  requires  to  be  in  writing,)  it  has  been  held  that 
the  time  in  which,  by  the  agreement  in  writing,  the  goods  were 
to  be  delivered,  might  be  extended  by  a  verbal  agreement ;  but 
I  never  could  understand  the  principle  on  which  those  cases  pro- 
ceeded, for  the  new  contract,  to  deliver  within  the  extended  time, 
must  then  be  proved  partly  by  written,  and  partly  by  oral, 

evidence.) 

Cur,  adt\  vult, 

Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

By  an  agreement  in  writing,  the  plaintiff  contracted  to  sell  the 
defendant  several  lots  of  land  for  the  sum  of  450Z.,  and  to  make 
a  good  title  to  them  ;  and  80Z.  was  paid  to  him  as  a  deposit.  It 
was  afterwards  discovered,  that,  as  to  one  of  the  lots,  a  good 
title  could  not  be  made ;  and  it  was  then  subsequently  agreed  by 

(1)  Sth  edit.  142.  (2)  14  R.  B.  384  (1  M.  &  S.  21). 
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Go8s        the  defendant,  that  he  woald  waive  the  necessity  of  a  good  title 

Lord        being  made  as  to  that  lot ;  and  the  plaintiff  afterwards  delivered 

fuoKNT.      jx)8session  of  the  whole  of  the  lots  to  the  defendant,  which  he 

accepted,  but  now  refuses  to  pay  the  remainder  of  the  purchase 

money,  and  he  relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a  contract 
which  has  been  reduced  into  writing,  verbal  evidence  is  not 
allowed  to  be  given  of  what  passed  between  the  parties,  either 
before  the  written  instrument  was  made,  or  during  the  time  that 
[  *65  ]  it  was  in  a  state  of  ^preparation,  so  as  to  add  to  or  subtract  from, 
or  in  any  manner  to  vary  or  qualify  the  written  contract :  but 
after  the  agreement  has  been  reduced  into  writing,  itls  competent 
to  the  parties,  at  any  time  before  breach  of  it,  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul  the 
former  agreements,  or  in  any  manner  to  add  to,  or  subtract  from, 
or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  con- 
tract ;  which  is  to  be  proved,  partly  by  the  written  agreement, 
and  partly  by  the  subsequent  verbal  terms  engrafted  upon  what 
will  be  thus  left  of  the  written  agreement. 

And  if  the  present  contract  was  not  subject  to  the  controul 
of  any  Act  of  Parliament,  we  think  that  it  would  have  been 
competent  for  the  parties,  by  word  of  mouth,  to  dispense  with 
requiring  a  good  title  to  be  made  to  the  lot  in  question,  and  that 
the  action  might  be  maintained. 

But  the  Statute  of  Frauds  has  made  certain  regulations  as  to 
contracts  for  the  sale  of  lands ;  and  by  the  29  Car.  II.  c.  8,  s.  4, 
it  is  enacted,  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  the  same,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in  distinct 

terms  that  all  contracts  or  agreements  concerning  the  sale  of 

lands  shall  be  in  writing ;  all  that  it  enacts  is,  that  no  action 

shall  be  brought  unless  they  are  in  writing.     And  as  there  is 

[  *B6  ]       no  clause  in  the  Act  ^which  requires  the  dissolution  of  such 


VOL.  XXXIX.]     1888.     K.  B.     5  B.  &  AD.  66—67.  399 

contracts  to  be  in  writing,  it  shoald  rather  seem  that  a  written         Goss 
contract  concerning  the  sale  of  lands  may  still  be  waived  and        lqbd 
abandoned  by  a  new  agreement  not  in  writing,  and  so  as  to      nugbkt. 
prevent  either  party  from  recovering  on  the  contract  which  was 
in  writing.      It  is  not,  however,  necessary  to  give  an  opinion 
upon  that  point,  as  this  is  not  a  waiver  and  abandonment  of  the 
whole  written  agreement,  but  only  a  part  of  it ;  and  the  question 
is,  what  is  the  effiect  of  that  ? 

It  may  be  said  by  the  plaintiff,  that  this  does  not  in  any  degree 
vary  what  is  to  be  done  by  either  party ;  that  the  same  land  is 
to  be  conveyed,  there  is  to  be  the  same  extent  of  interest  in  the 
land,  and  it  is  to  be  conveyed  at  the  same  time,  and  the  same 
price  is  to  be  paid,  and  that  it  is  only  an  abandonment  of  a 
collateral  point. 

But  we  think  the  object  of  the  Statute  of  Frauds  was  to  exclude 
all  oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that 
any  contract  which  is  sought  to  be  enforced  must  be  proved  by 
writing  only. 

But,  in  the  present  case,  the  written  contract  is  not  that  which 
is  sought  to  be  enforced,  it  is  a  new  contract  which  the  parties 
have  entered  into,  and  that  new  contract  is  to  be  proved,  partly 
by  the  former  written  agreement,  and  partly  by  the  new  verbal 
agreement ;  the  present  contract,  therefore,  is  not  a  contract 
entirely  in  writing ;  and  as  to  the  title  being  collateral  to  the 
land,  the  title  appears  to  us  to  be  a  most  essential  part  of  the 
contract ;  for,  if  there  be  not  a  good  title,  the  land  may,  in  some 
instances,  better  not  be  conveyed  at  all ;  but  our  opinion  is  not 
formed  upon  the  stipulation  about  the  title  being  an  essential 
part  of  the  agreement,  but  upon  *the  general  effect  and  meaning  [  *67  ] 
of  the  Statute  of  Frauds,  and  that  the  contract  now  brought 
forward  by  the  plaintiff  is  not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence  may  not  be  given  of 
customs  and  usages  applicable  to  the  subject-matter  of  the 
written  contract  where  the  contract  is  silent ;  that  has  been  done 
in  a  great  variety  of  instances. 

Whether  the  plaintiff  may  not  have  relief  in  a  court  of  equity, 
we  give  no  opinion ;  it  would  be  for  the  Court  to  decide  upon  the 
case  which  should  be  brought  before  them.     There  have,  however, 
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Gos8         been  some  cases  at  law  on  contracts  within  the  Statute  of  Frauds, 

mm 

Lord         where  verbal  evidence  has  been  allowed :    Warren  v.  Stagg,  cited 
NuoKNT.      ^  i^^^fi^j.  ^  Holland  (i),  Thresh  v.  Rake  (2),  and  Cuff  v.  Penn  (3). 

These  were  cases  where  the  time  for  the  performance  of  the 
contract  had  been  enlarged  by  a  verbal  agreement,  and  they  were 
decided  on  the  ground  that  the  original  contract  continued,  and 
that  it  was  only  a  substitution  of  different  days  of  performance. 
It  is  not  necessary  to  say  whether  these  cases  were  rightly  decided ; 
if  they  were  so,  still  the  present  is  a  different  case,  for  here, 
without  doubt,  the  terms  of  the  original  contract  were  varied. 

Rule  absolute. 


1833.  COOMBS  AND  Another  v.  BEAUMONT. 

May  27. 
(5  Bam.  &  Adol.  72—77  ;  S.  C.  2  N.  &  M.  235 ;  2  L.  J.  (N.  S.)  K.  B.  190.) 

r  72 1 

•■       -'  A  steam  engine  erected  for  the  purpose  of  working  a  colliery,  to  be 

used  by  the  lessee  of  the  colliery  during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject  to  such  use,  will  not  pass  to  the 
assignees  of  the  tenant  on  his  bankruptcy,  for  it  does  not  come  within 
the  description  of  **  goods  "  within  the  reputed  ownership  clause  of  the 
Acts  relating  to  bankruptcy  (4). 

Trover  for  steam  engines,  other  engines,  trams,  tram  waggons, 
carts,  waggons,  weighing  machines,  &c.  Plea,  not  guilty.  At 
the  trial  before  Gurney,  B.,  at  the  Monmouth  Summer  Assizes, 
1832,  the  following  appeared  to  be  the  facts  of  the  case :  The 
bankrupt,  on  the  31st  of  May,  1825,  became  tenant  under  a  lease 
granted  to  him  and  his  partners  by  Philip  Jones  of  a  farm  called 
Gelly  Deg  Farm,  and  coal  mines  under  it.  There  was  a  proviso 
that  an  inventory  and  valuation  should  be  made  of  the  workmen*s 
tools,  moveable  engines,  and  machines,  and  all  the  timber  and 
other  materials,  being  the  property  of  P.  Jones,  then  being  in  and 
upon  the  collieries  ;  that  the  lessees  should  have  the  full  use  and 
enjoyment  of  all  and  singular  the  said  stock  and  moveable 
engines  and  materials  during  the  continuance  of  the  demise ; 
and  that,  at  the  expiration  or  sooner  determination  of  the  term, 
the   said   stock,  workmen's  tools,  and   moveable  engines  and 

(1)  3  T.  R.  591.  (4)  See  now  the  Bankruptcy  Act, 

(2)  1  Esp.  53.  1883  (46  &  47  Vict.  c.  52),  s.  44.— 

(3)  14  R.  R.  384  (1  M.  &  S.  21).  R.  C. 
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materials,  together  with  all  improvements,  additions,  and  repara-       Coombs 
tions  which  should  be  made  of,  in,  or  to  the  same  by  the  lessees,  their    beaumont. 
executors,  administrators,  or  assigns,  at  any  time  during  the  said 
term,  should  be  delivered  up  to  P.  Jones,  his  executors,  adminis- 
trators, or  assigns,  for  his  and  their  own  use  and  benefit.     Proviso 
for  re-entry,  if  the  rent  should  be  in  arrear  thirty  days,  or  in  case 
the  lessees  should  become  bankrupt  or  insolvent,  or  any  judgment 
should  be  ^entered  up  and  execution  issue  thereon  against  them.        [  *78  ] 
Philip  Jones  afterwards  died,  and  his  interest  vested  in  Mrs. 
Mary  Jones. 

It  being  deemed  advantageous  for  the  lessees  to  obtain  a  lease 
of  the  coal  under  an  adjoining  estate  called  the  Bryn,  the 
property  of  one  John  Jones,  a  verbal  agreement  was  entered  into 
for  a  lease  of  that  coal,  under  which  agreement  the  lessees  were 
permitted  to  take  possession ;  and  it  was  provided  by  the  agree- 
ment, that  any  erections  or  machinery  to  be  put  up  by  them 
should  belong  to  the  landlord  at  the  end  or  determination  of  the 
term,  and  that  in  all  respects  the  lease  should  conform  to  that 
previously  granted.  It  was  also  provided  that  Mr.  Jones  should 
contribute  to  the  erection  of  the  engine  and  the  sinking  of  a  new 
pit.  On  the  7th  of  August,  1829,  a  memorandum  of  agreement 
was  executed  by  the  lessees  and  the  defendant  as  the  agent 
of  John  Jones,  whereby  it  was  agreed  that  the  steam-engine, 
machinery,  pumps,  pipes,  castings,  chains,  tram  plates,  and 
other  materials  in  and  about  the  pits  the  lessees  were  then 
sinking  upon  part  of  the  Great  Penllwyn  Farm,  near  the  Bryn, 
and  all  additions  which  should  be  thereafter  made  to  the  same 
were  then,  and  should  at  all  future  times,  be  held  as  the  property 
of  John  Jones,  subject  to  the  use  of  them,  on  the  part  of  the 
lessees,  for  raising  coal  from  the  said  part  of  Penllwyn  Farm, 
upon  all  the  terms,  conditions,  and  covenants  contained  in  the 
lease  of  Oelly  deg  Colliery,  which  they  (the  lessees)  held  under 
his  mother  Mrs.  Mary  Jones.  AH  the  lessees  except  Coombs, 
having  failed,  the  work  was  carried  on  by  him  alone:  he 
committed  an  act  of  bankruptcy  on  the  7th  of  February,  1831, 
and  a  commission  issued  against  him.  The  defendant  was  the 
agent  both  of  John  ^Jones  and  Mrs.  Mary  Jones,  and  had  taken  [  *74  ] 
possession  of  the  stock,  machinery,  &c.  on  their  behalf.     It  was 
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Coombs      proved  to  be  a  well  known  usage  to  let  old  coal  mines  ready 
BBAVjfoirr.    furnished,  but  virgin  collieries  always  without  furniture. 

It  was  contended  for  the  plaintiffs,  that  they  were  entitled  to 
recover  the  value  of  the  whole  stock,  as  having  been  in  the 
reputed  order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy.  On  the  other  hand,  it  was  argued  for  the  defendant, 
that  the  Bryn  Colliery  and  the  Gelly  deg  Colliery  were  one,  and 
that  the  case  fell  within  Storerv.  Hunter  (i).  The  learned  Judge 
told  the  jury  that  the  usage  proved  of  demising  machinery  with 
old  collieries,  the  landlord  retaining  the  right  to  it  on  the 
determination  of  the  tenant's  lease,  rebutted  the  presumption 
of  reputed  ownership  which  would  otherwise  arise  from  the 
tenant's  possession  of  the  articles  and  machinery  at  the  Gelly  deg 
Colliery;  but  this  usage  did  not  apply  to  the  Bryn  Colliery, 
which  was  only  opened  in  1828  and  therefore  as  to  the  machinery 
and  other  articles  there,  at  the  time  of  Coombs's  bankruptcy, 
there  was  nothing  to  rebut  the  presumption  of  reputed  ownership 
arising  from  the  possession  by  the  bankrupt ;  and  the  jury  found 
first,  that  at  the  time  of  the  bankruptcy,  the  bankrupt  was  the 
reputed  owner  of  the  machinery  bought,  and  brought  to  the 
Bryn,  including  the  steam-engine ;  secondly,  that  he  was  not  the 
reputed  owner  of  what  was  brought  from  the  Gelly  deg  to  the 
Bryn,  nor  of  what  remained  at  the  Gelly  deg.  A  verdict  was 
then  entered  for  the  plaintiff,  the  amount  to  be  fixed  by 
[  *75  ]  an  *arbitrator,  but  the  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  reduce  the  verdict  by  the  amount  of  the 
value  of  the  steam-engine. 

A  rule  nisi  was  obtained  in  last  Michaelmas  Term  for  entering 
a  nonsuit,  on  the  ground  that  all  the  machinery  at  the  Bryn 
belonged  to  the  landlord ;  or  to  reduce  the  damages  by  the 
amount  of  the  value  of  the  steam-engine. 

The  Solvcitor-General  and  Matde  now  shewed  cause : 

The  learned  Judge  was  clearly  right  as  to  the  moveables.  (To 
this  the  CouBT  assented.)  Then,  as  to  the  steam-engine,  that 
would  pass  to  the  assignees  as  part  of  the  property  of  the 
bankrupt,  because  it  was  a  fixture  put  up  for  trading  or  manu- 

(1)  3  B.  &  C.  368. 
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facturing  purposes,  and  removeable  by  the  tenant  at  the  end  of       Coombs 


r. 


his  term  :  Lawton  v.  Latvton  (i).  At  all  events  it  was  a  tenant's  beaumont. 
fixture,  and  then  it  \Yas  in  the  order  and  disposition  of  the 
bankrupt  within  6  Geo.  IV.  c.  16,  s.  72.  In  Ex  parte  Atistin  (2) 
Sir  George  Bose  said,  that  where  fixtures  are  capable  of 
removal  by  an  outgoing  tenant,  without  injury  to  the  freehold, 
they  are  in  the  order  and  disposition  of  such  tenant  within  the 
bankrupt  law. 

LtidloWy  Serjt.,  RicJiards,  and  Whately  in  support  of  the  rule  : 

According  to  Harn  v.  Baker  (s),  (recognised  and  acted  on  in 
the  late  case  of  Clark  v.  Crownshaio  (4),)  the  steam-engine  at  the 
Bryn  did  not  pass  to  the  assignees.  There  it  was  held  that 
certain  stills  fixed  to  the  freehold,  which  had  been  leased,  together 
with  a  ^distill  house,  to  the  bankrupt,  did  not  pass  to  his  [  *76  ] 
assignees  under  the  description  of  goods  and  chattels  within  the 
21  Jac.  I.  c.  19,  8. 11.  In  that  case  the  Court  took  a  distinction 
between  those  articles  and  certain  other  utensils  which  were  not 
fixed,  but  merely  stood  upon  frames  or  horses,  which  they  held 
would  pass  to  the  assignees  under  the  words  of  the  statute.  In 
Storer  v.  Hunter  (5)  it  was  held  that  the  possession  by  a  tenant 
of  certain  fixed  machinery,  which  he  had  taken  on  lease  together 
with  some  collieries,  and  of  new  machinery  which  he  had  erected 
to  replace  some  of  the  old,  was  not  to  be  considered  a  reputed 
ownership  within  the  meaning  of  the  statutes  of  bankruptcy 
either  during  the  term,  or,  after  he  had  forfeited  it,  between  a 
judgment  in  ejectment  by  his  landlord  and  the  execution  of  the 
writ  of  habere  facias  possessionem. 

(Parke,  J. :  The  Court  there  relied  on  a  usage  which  was 
proved  of  demising  the  machinery  with  the  collieries,  the  land- 
lord retaining  a  right  to  it  on  the  determination  of  the  tenant's 
lease,  for  that  usage  rebutted  the  presumption  of  a  reputed 
ownership  arising  from  the  possession  of  the  articles.  In  this 
case  the  evidence  is,  that  there  is  no  such  usage  as  to  a  virgin 
<jolliery  like  the  Bryn.) 

(1)  3  Atk.  13.  (4)  3  B.  &  Ad.  804. 

(2)  1  Deacon  &  Chitty's  Eep.  207.  (5)  3  B.  &  C.  368. 

(3)  9  B.  B.  541  (9  East,  215). 
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Coombs       Dbnman,  Ch.  J. : 

V, 

Beaumont.  As  to  the  steam-engine,  I  think  this  case  must  be  governed  by 
Horn  V.  Baker  (i),  and  that  the  engine  does  not  pass  to  the 
assignees. 

LiTTLEDALE,  J.  I 

I  see  no  reason  to  deviate  from  the  rule  laid  down  in  Horn  v. 
Baker.  The  steam-engine  is  part  of  the  freehold,  and  does  not 
[  *77  ]  come  under  the  description  *of  goods  and  chattels.  Indepen- 
dently of  that,  property  affixed  to  the  freehold  is  not  within  the 
intent  of  the  statute,  because  the  possession  of  such  property 
does  not  create  a  visible  ownership  in  the  bankrupt,  so  as  to 
procure  him  credit. 

Parke,  J. : 

The  steam-engine  if  affixed  to  the  freehold  clearly  does  not 
pass  to  the  assignees,  because  it  does  not  come  within  the 
description  of  goods  and  chattels  in  the  6  Geo.  IV.  c.  16,  s.  72. 
This  was  determined  in  the  case  of  Horn  v.  Baker  (i),  and 
since  that  case,  as  far  as  my  experience  goes,  I  never  knew  that 
any  distinction  was  made  between  such  fixtures  as  would  be 
removeable  between  landlord  and  tenant,  and  such  as  would 
not.  But  then  it  is  said,  that  this  steam-engine  vested  in  the 
assignees  ^s  part  of  the  property  of  the  bankrupt.  I  think  it 
was  not  his  property ;  for  it  was  agreed  on  the  7th  of  August, 
1829,  between  the  lessor  and  lessee,  that  the  steam-engine, 
machinery,  &c.  then  were,  and  should  at  all  future  times  be 
held  as  the  property  of  the  lessor,  subject  to  the  lessee's  right 
to  use  them.  The  Qteam-engine,  therefore,  was  the  absolute 
property  of  Jones  the  landlord,  and  the  bankrupt  had  the  mere 
right  to  use  it  during  the  term. 


r  * 


Patteson,  J.  concurred. 

Rule  discharged  as  to  entering  a  nonsuit;  absolute 
for  reducing  the  damages. 

(1)  9R.  R.  541  (9  East,  215). 
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CARR,  Administratrix  of  JOSEPH  WALKER,  i^^s. 

V.  ROBERT  ROBERTS  (1).  ^""^^^ 


(5  Bam.  &  Adol.  78—85 ;  S.  C.  2  N.  &  M.  42 ;  2  L.  J.  (N.  S.)  K.  B.  183.) 

Declaration  stated,  that  by  indenture  between  defendant  and  J.  W., 
reciting  that  defendant  for  certain  considerations  had  agreed  to  pay  off 
certain  mortgages  and  debts  of  J.  W. ;  defendant  covenanted  to  and  with 
J.  W.  to  save,  protect,  defend,  keep  harmless,  and  indemnify  J.  W.,  his 
heirs,  executors,  administrators,  &c.,  from  the  payment  of  the  said  debts, 
and  from  all  actions,  &c.  in  respect  of  them.  Breach,  that  500/.  of  an 
annuit}%  for  payment  of  which  J.  W.  had  bound  himself,  his  heirs, 
executors,  and  administrators,  became  in  arrear,  and  remained  so  after 
J.  W.'s  death ;  and  that  defendant  did  not  pay  the  same,  nor  protect 
or  indemnify  J.  W.,  his  executors  and  administrators,  &c.  by  reason 
whereof  the  annuity  bond  became  forfeited,  and  the  grantee  recovered 
against  the  plaintiff,  administratrix  of  J.  W.,  and  had  judgment  for 
20/.  the  amount  of  assets  admitted  to  be  in  hand,  and  for  the  residue, 
judgment  of  assets  ^uam/o  : 

Held,  that,  looking  to  the  whole  of  the  deed  declared  upon,  there 
appeared  a  covenant  by  the  defendant,  not  only  to  indemnify,  but  to 
pay  the  debt. 

SemUe,  per  Pauke,  J.,  and  held  by  Patteson,  J.,  that  if  the  express 
covenant  to  protect  and  indemnify  had  stood  alone,  a  sufficient  breach 
of  that  covenant  appeared.     (Littledale,  J.  duhitante,) 

Held,  that  the  plaintiff  might  recover  the  whole  arrears,  for  which  she 
was  liable,  as  administratrix,  to  the  grantee  of  the  annuity,  though  she 
had  only  paid  a  part. 

Covenant.  The  declaration  stated,  that  Joseph  Walker  the 
intestate,  in  his  lifetime,  in  consideration  of  600Z.,  became 
bound  to  one  Anne  Smith  in  the  penalty  of  1,200{.  for  the 
payment  by  him  the  said  J.  W.,  his  heirs,  executors,  and 
administrators,  of  an  annuity  of  lOOZ.  to  the  said  Anne  for  the 
term  of  her  natural  life.  That  afterwards,  by  indenture  of 
bargain  and  sale,  made  between  the  intestate  of  the  first  part, 
the  defendant  of  the  second  part,  and  William  Roberts  and 
John  Roberts  of  the  third  part,  reciting  that  the  said  Joseph 
Walker  was  seised  of,  and  entitled  to,  certain  freehold  and 
other  premises,  described  in  a  schedule  to  that  indenture,  but 
that  the  same  were  subject  to  divers  mortgages,  incumbrances, 
and  payments ;  and  that  the  said  J.  W.  was  indebted  to  divers 

(1)  Cited  and  followed  in  ^«/i(2ou;n  of  the  C.   A.,   In   re   Perkins,  '98, 

V.  InffameUs  (1880)  5  Ex.  Div.  280,  2  Ch.  182,  187,  189;  67  L.  J.  Ch. 

50  L.  J.  Q.  B.  109 ;  and  referred  to  454,  C.  A.— R.  C. 
by  North,  J.  and  in  the  judgment 
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Carr        persons  in  certain  sums  in  another  schedule  also  enumerated ; 

R0BEBT8.     and  that  J.  W.  had  proposed  to  convey  the  said  premises  to  the 

defendant,  and  that  he  should,  in  consideration  thereof,  pay 

the  said  mortgages  and  sums  of  money,  and  also  an  annuity 

of  200Z.  to  J.  W.  for  his  life,  which  proposal  the  defendant  had 

[  '79  ]  agreed  to  *comply  with :  It  was  witnessed  that,  in  pursuance 
of  the  agreement,  &c.,  J.  W.  granted,  bargained,  sold,  and 
confirmed  to  the  defendant  the  said  freehold  premises  (subject 
to  the  said  incumbrances  as  far  as  they  were  affected  by  them), 
to  the  defendant  in  fee;  and  also  bargained,  sold,  assigned, 
transferred,  and  set  over  the  leasehold  premises  to  him,  his 
executors,  &c.,  for  all  the  terms  and  interests  which  J.  W.  had 
therein,  subject  as  before.  And  the  defendant  covenanted  ''  that 
he  the  said  defendant,  his  heirs,  executors,  or  administrators, 
should  and  would  from  time  to  time,  and  at  all  times  thereafter, 
well  and  sufficiently  save,  protect,  defend,  keep  harmless  and 
indemnified  the  said  Joseph  Walker,  his  heirs,  executors, 
administrators,  and  assigns,  and  his  and  their  goods  and 
chattels,  estates,  and  effects  whatsoever  and  wheresoever, 
from  and  against  the  payment  of  the  same  several  sums 
of  money  mentioned  in  the  schedule  to  the  said  indenture,  or 
any  of  them,  and  from  and  against  all  actions,  suits,  claims, 
or  demands,  for  or  upon  account  of  the  same  or  any  of  them." 
The  declaration  then  averred,  that  the  annuity  of  lOOZ.  to 
Anne  Smith  was  mentioned  in  the  second  schedule  to  the 
indenture,  and  was,  and  from  thenceforth  continued  to  be,  a 
sum  of  money,  against  which  the  defendant  by  the  said 
indenture  so  covenanted  to  save,  protect,  defend,  keep  harm- 
less, and  indemnify  the  said  J.  W.,  his  executors,  &c. :  that 
the  defendant  by  virtue  of  the  said  bargain  and  sale,  and  of 
the  statute  for  transferring  uses  into  possession,  became  seised 
and  possessed  of  the  above-mentioned  premises  respectively: 
that  afterwards,  to  wit,  in  December,  1829,  in  the  lifetime  of 
Anne,  500Z.  of  the  annuity  became,  and  was,  and  still  is,  in 

[  '80  ]  arrear :  that,  in  November,  1829,  the  intestate  *died,  and  the 
plaintiff  took  out  administration,  of  all  which  premises  the 
defendant  had  notice :  yet  the  defendant  did  not,  nor  would 
pay,  or  cause  to  be  paid,  the  said  arrears  of  the  said  annuity, 
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to  wit,  the  sum  of  500Z.,  or  any  part  thereof,  to  the  said  Anne,        Cabr 

At 

or  \7ell  and  sufficiently  save,  protect,  defend,  keep  harmless,  robebt& 
and  indemnified  the  said  Joseph  Walker,  his  executors  or 
administrators,  and  his  and  their  goods,  estates,  and  effects 
from  and  against  the  payment  of  the  said  sum  of  money  so 
mentioned  in  the  said  schedule,  and  of,  from,  and  against  all 
actions,  suits,  claims,  and  demands  for  or  upon  account  of  the 
same,  but  wholly  neglected  and  refused  so  to  do,  and  by  reason 
and  on  account  thereof  the  said  bond  became  forfeited,  and  an 
action  accrued  thereon  to  the  said  Anne  against  the  plaintiff  as 
administratrix :  that  the  said  Anne  thereupon  sued  the  present 
plaintiff  as  such  administratrix,  and  obtained  judgment  for 
1,200L,  and  72.  damages;  the  sum  of  20/.,  part  thereof  to  be 
levied  of  the  ^oods  acknowledged  by  the  present  plaintiff  to  be 
then  in  her  hands  to  be  administered,  and  the  rest  of  assets 
quando  acciderint :  and  that  the  present  plaintiff,  as  adminis- 
tratrix, was  obliged  to  pay  the  said  20/.,  and  incurred  costs  to 
the  amount  of  502.  in  defending  the  action.  The  defendant 
pleaded,  1st,  That  he  did  pay  the  arrears,  and  did  indemnify,  &c. 
2ndly,  That  if  the  plaintiff  was  damnified,  it  was  of  her  own 
wrong.  3rdly,  Ne  uncques  administratrix.  The  plaintiff  on  a 
former  trial  obtained  a  verdict  for  34Z.,  but  on  motion  for  an 
increase  of  damages,  or  for  a  new  trial,  the  latter  was  granted  (i). 
At  the  second  trial  before  Denman,  Gh.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1832,  *the  plaintiff  had  a  verdict  [  *8i  ] 
for  534Z. ;  but  Coltman,  for  the  defendant,  obtained  leave  to  move 
that  this  verdict  might  be  reduced  to  34!.,  on  the  ground  that 
the  covenant  declared  upon  was  only  to  indemnify,  and  it  did 
not  appear  that  the  plaintiff  had  been  actually  damnified  to  a 
greater  amount  than  341.     A  rule  nisi  having  been  granted. 

The  SoUcitor-General  and  White  now  shewed  caqse : 

The  plaintiff  is  entitled  to  recover  the  whole  arrears  of  the 
annuity.  It  is  contended  on  the  other  side,  that  the  intestate's 
estate  being  insolvent  (which  is  assumed  as  the  consequence  of 
the  assignment  made  by  him),  the  administratrix  cannot  be 
compelled   to  pay  those    arrears,  and,   consequently,  has  no 

(1)  2  B.  &  Ad.  905. 
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Cabr  interest  upon  which  the  present  action  can  be  grounded,  except 
BoBEBTs.  as  to  the  sum  of  34/.  That  is  assuming  that  her  only  claim 
is  to  indemnity  for  loss  actually  sustained.  But  the  defendant's 
covenant  was,  in  effect,  to  pay,  as  well  as  to  indemnify.  The 
Court  will  collect  this  from  the  whole  of  the  contract  between 
the  parties,  as  set  out  in  the  instrument  declared  upon.  So  in 
Sampson  v.  Easterly  (i),  an  indenture  of  demise  recited  that  the 
lessee  had  entered  by  virtue  of  a  former  agreement,  had  pulled 
down  a  smelting-mill  on  the  premises,  and  had  engaged  to  build 
a  new  one ;  and  in  a  subsequent  part  of  the  deed,  the  lessee 
covenanted  to  keep  in  repair  the  said  mill  engaged  to  be  erected 
by  the  defendant ;  but  there  was  no  direct  covenant  to  build  the 
mill.     The  Court,  however,  held,  that  the  recital  of  an  agree- 

L  •82  ]  ment  to  build,  followed  by  the  express  covenant  to  *maintain 
the  mill  to  be  erected,  made  a  sufficient  covenant  in  law  to  erect 
the  building;  and  they  relied  upon  Saltoxm  v.  Ho\ist(mn{2)^ 
where  the  same  modq  of  construction  was  adopted. 

(Parke,  J. :  Any  words  of  the  deed  by  which  you  can  establish 
an  agreement  and  connect  it  with  the  parties,  will  make  a 
covenant.) 

Besides,  the  administratrix  is  damnified,  within  the  meaning  of 
the  covenant  to  indemnify  by  the  judgment  of  assets  quando  (3). 

Coltman,  contra  : 

It  cannot  be  collected  here  that  anything  more  was  intended 
between  the  parties  than  an  indemnity  to  the  testator  against 
any  mischief  that  might  happen  to  him  in  respect  of  the  annuity 
and  other  debts.  The  plaintiff  herself  has  so  treated  it ;  for  the 
declaration,  after  setting  out  the  prior  parts  of  the  deed,  states 
that  the  defendant  did  thereby  covenant  "  to  indemnify ;  "  not 
to  pay  thei  debts.  In  Saltoun  v.  Houstoun  (2)  the  declaration 
stated  the  defendant's  covenant  according  to  the  effect  which  the 
plaintiffs  contended  it  ought  to  have;  and  the  deed,  when  set 
out  on  oyer,  was  held  to  bear  out  that  statement.     Here,  if  the 

(1)  33  R.  R.  239  (9  B.  &  C.  505).  tion    appeared   imperfect,   as   there 

(2)  25  B.  B.  665  (1  Bing.  433).  ought  to  have  been  an  assessment 

(3)  LiTTLEDALE,  J.  observed,  that  of  damages  under  the  statute, 
the  judgment  as  stated  in  the  declai'a- 


YOL.  XXXIX.]     1833.    K.  B.     5  B.  &  AD.  82—83.  409 

deed  had  been  set  out  in  its  own  words,  it  might  have  been        Cabb 
contended  that  the  effect  was  that  which  the  plaintiff  now  seeks     bobebts. 
to  give  it;  but  she  has  not  done  so,  and  has  stated  the  effect 
differently  in  her  pleading.      Could  it  be  contended  that  this 
action  would  have  been  maintainable  before  the. plaintiff  was 
sued? 

(Pabke,  J. :  It  might  have  been  so  contended,  if  the  time  for 
payment  of  the  annuity  had  expired  and  the  defendant  had  not 
paid  it.      ♦The  covenant  is  not  to  indemnify  merely,  but  to        ['SB] 
*'  save,  protect,  defend,  and  keep  harmless.") 

It  is  not  every  covenant  to  a  testator  or  intestate,  not  even  every 
personal  covenant,  that  can  be  sued  upon  by  an  executor  or 
administrator.  There  must  be  a  damage  to  the  personal  estate. 
Non  constat  here  that  the  personal  estate  would  be  charged.  In 
the  deed  granting  this  annuity,  the  intestate  charges  not  only 
his  administrators  but  his  heirs ;  and  the  defendant's  covenant 
is  to  indemnify  the  heirs  as  well  as  the  administrators.  It 
would  be  hard,  therefore,  if  the  defendant  were  liable  to  the 
administratrix  before  she  had  actually  paid  the  arrears ;  for  if 
she  recovers  from  him,  she  may  keep  the  money,  or  apply  it  to 
other  purposes,  and  in  the  meantime  the  annuitant  may  have 
recovered  from  the  heir,  who  may  then  likewise  proceed  against 
the  defendant  for  an  indemnity. 

LiTTLEDALE,  J.  (l)  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
whole  sum  claimed.  (His  Lordship  then  read  the  parts  of  the 
declaration  setting  out  the  annuity  deed,  and  the  recital  in 
the  indenture  between  the  plaintiff  and  defendant,  of  an  agree- 
ment by  the  latter  to  pay  the  mortgages  and  sums  scheduled.) 
So  &br  it  appears  that  the  defendant  had  agreed  to  pay  the 
debts  mentioned  in  the  schedule,  of  which  that  in  question  is 
one.  He  then  goes  on  to  covenant,  that  he  will  at  all  times, 
"  well  and  sufBcientlj'  save,  protect,  defend,  keep  harmless, 
and    indemnify,"   Joseph    Walker,    his    heirs,   executors,  and 

(1)  Denman,  Ch.  J.  had  gone  to  attend  the  Privy  Council. 
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Gabr  administrators,  against  the  payment  of  the  sums  of  money 
RoBBBTs.  mentioned  in  the  ^schedale,  and  all  actions,  suits,  claims,  or 
[  *84  ]  demands  on  account  of  them.  As  far  as  the  words  of  this 
clause  go,  if  there  were  nothing  more,  it  might  be  a  doubt 
whether  the  plaintiff  was  entitled  to  recover  more  than  the  201. 
and  the  costs  incurred  by  the  plaintiff;  but  the  former  part 
of  the  instrument  clearly  shews  that  there  is  an  agreement,  in 
effect,  that  the  defendant  shall  take  this  debt,  among  others, 
upon  himself.  That  is,  therefore,  the  defendant's  covenant. 
Then  an  action  is  brought  against  the  plaintiff  for  arrears  of 
the  annuity  to  the  amount  of  500Z.,  and  judgment  is  given 
against  her.  That  arises  from  the  defendant  not  discharging 
the  arrears,  as  it  was  his  duty  to  do ;  and  he  is  bound  to  put 
her  in  a  situation  to  pay  that  which,  by  his  default,  she  has 
become  liable  to  pay.  To  a  certain  extent,  namely,  201.  and 
her  costs,  she  has  been  actually  damnified.  The  defendant 
suffers  no  prejudice  in  being  called  upon  to  pay  the  whole 
amount :  it  is  his  duty  to  pay  it ;  and  it  makes  no  difference  as 
to  that,  whether  she  applies  it  in  discharge  of  the  debt  or  not. 

Parke,  J. : 

The  Court,  in  effect,  decided  this  point  when  they  ordered 
a  new  trial  on  payment  of  costs;  it  would  else  have  been 
nugatory  to  grant  such  a  rule.  There  are,  in  fact,  two 
covenants  in  this  deed ; — to  pay  the  debts,  and  to  indemnify 
the  testator  and  his  representatives.  I  doubt  if,  upon  the 
second  alone,  this  action  was  not  maintainable,  for  by  that 
the  defendant  was  bound  to  protect  and  save  harmless  the 
covenantees.  But,  at  all  events,  there  is  a  breach  of  the  first 
covenant,  and  it  is  well  assigned ;  and  as  covenants  which 
relate  to  the  personal  estate  go  (with  some  few  exceptions)  to 
[•85]  the  personal  representatives,  *it  is  clear  that  the  administratrix 
in  this  case  was  entitled  to  sue  for,  and  recover,  the  whole  sum 
demanded.  The  intestate  might,  if  a  judgment  for  the  arrears 
had  been  recovered  against  him ;  so,  therefore,  may  the  adminis- 
tratrix.    This  case  is,  in  principle,  like  Lethbridge  v.  Mytton  (i). 

(1)  2  B.  &  Ad.  772.     See  Huntley  v.  SandersoN,  38  R  B.  663  (1  Cr.  & 
M.  467). 
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Pattbson,  J. :  Carr 

The  express  covenant  in  this  case  is  not  only  to  indemnify,  Roberts. 
but  to  protect ;  and  a  sufficient  breach  of  that  engagement 
is  alleged,  when  the  plaintiff  states  that  the  defendant  did  not 
protect  the  covenantees,  and  by  reason  thereof  an  action  was 
brought,  and  judgment  recovered,  against  the  administratrix, 
to  the  extent  of  all  the  assets  she  had.  I  do  not  mean,  however, 
that  I  entertain  any  doubt  as  to  there  being  also  a  breach  of 
a  covenant  by  the  defendant  to  pay  the  debt.  As  to  the  amount 
of  damages,  I  think  the  plaintiff  is  entitled  to  the  whole  sum 
claimed.  The  argument  to  the  contrary  is  only  this,  that  if  she 
recovered  it,  she  might  not  make  a  proper  use  of  it. 

Rule  discharged. 

DOE  D.  KNIGHT  v.  NEPEAN,  Bart.  ^^ 

(o  Barn.  &  Adol.  86—96  ;  S.  0.  nom.  Doe  d.  Slade  v,  Nepean,  2  N.  &  M.  219  ;  [  86  ] 

2  L.  J.  (N.  S.)  K.  B.  150.) 

[The  question  in  this  case  was  the  subject  of  a  second  action 
which  was  carried  into  the  Exchequer  Chamber,  where  it  is 
reported  (1837,  in  2  Meeson  &  Welsby)  under  the  name  of  Nepean 
V.  Doe  d.  Knight,  The  case  w411  be  reported  in  the  Kevised 
Reports  in  the  corresponding  place. — E.  C] 


GIBSON  V.  WINTEK  and  Another.  i833. 

(5  Bam.  ft  Adol.  96—105  ;  S.  C.  2  N.  &  M.  737 ;  2  L.  J.  (N.  S.)  K  B.  130.)        *^^^2. 

A  trustee  suing  as  a  plaintiff  in  a  court  of  law,  must  be  ti*eated  in  all  l  ^^  J 
respects  as  a  party  to  the  cause,  and  any  defence  against  him  is  a 
defence  in  that  action  against  the  beneficiary,  who  uses  his  name  :  And, 
therefore,  where  a  broker,  in  whose  name  a  policy  of  insurance  imder 
seal  was  effected,  brought  covenant,  and  the  defendants  pleaded  payment 
to  the  plaintiff  according  to  the  tenor  and  effect  of  the  policy,  and  the 
proof  was,  that  after  the  loss  happened,  the  assurera  paid  the  amount  to 
the  broker  by  allowing  him  credit  for  premiums  due  from  him  to  them, 
it  was  held,  that  although  that  was  no  payment  as  between  the  assured 
and  assurers,  it  was  a  good  payment  as  between  the  plaintiff  on  the 
record  and  the  defendants ;  and,  therefore,  an  answer  to  the  action. 

Covenant  on  a  policy  of  assurance  under  seal,  executed  by  the 
defendants,  two  of  the  directors  of  the  Indemnity  Mutual  Marine 
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Gibson       Assurance  Company,  wherein,  after  reciting  that  the  plaintiff 

WiNTBB.      had  represented  to  the  defendants  that  he  was  interested  in, 

or  duly  authorised  as  owner,  agent,  or  otherwise,  to  make  the 

assurance,  and  had  covenanted  to  pay  the  premium,  it  was 

[  •97  ]  witnessed,  that  in  consideration  of  the  premises,  and  of  *80Z., 
the  defendants  covenanted  with  the  plaintiff  that  the  capital 
stock  and  funds  of  the  Company  should  be  liable  to  pay  and 
make  good  all  such  losses  as  might  happen  to  the  subject-matter 
of  that  policy  in  respect  of  the  sum  of  4,000Z.  thereby  assured, 
which  assurance  was  thereby  declared  to  be  upon  goods  laden 
on  board  the  ship  called  The  Courier,  lost  or  not  lost,  at  and 
from  Bio  de  Janeiro  to  a  market  in  Europe.  The  usual  clauses 
of  the  policy  describing  the  risks,  &c.  were  then  set  out.  The 
interest  in  the  goods  was  averred  to  be  in  one  Le  Quesne,  and 
a  loss  by  the  perils  of  the  sea.  Breach,  nonpajrment  of  the  sum 
of  4,000Z.  by  the  defendants.  Plea,  (among  others)  that  the 
defendants  within  a  reasonable  time  after  the  loss,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  paid  to  the 
plaintiff,  out  of  the  capital  stock  and  funds  of  the  Company 
the  said  sum  of  4,0002.  in  the  said  policy  of  assurance  mentioned, 
according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  policy ;  and  upon  this  issue  was  joined.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.  at  the  London  sittings  after 
Hilary  Term,  1883,  the  following  appeared  to  be  the  facts  of  the 
case :  The  policy  was  effected  on  goods  the  property  of  Mr.  Le 
Quesne  of  Jersey,  who  employed  the  plaintiff  and  his  partner, 
one  Poindestrie,  insurance  brokers  in  London,  for  that  purpose. 
A  loss  having  occurred,  a  partial  adjustment  to  the  amount 
of  3,000L  took  place  in  1829  between  the  plaintiff  and  defendants, 
the  defendants  then  knowing  that  Le  Quesne  was  the  party 
interested  in  the  goods  insured.  The  defendants  on  that  occasion 
gave  credit  to  the  plaintiff  for  1,524Z.  9«.  due  from  him  to  them 
for  premiums  of  insurance  on   ships  and  property  of  other 

[  *98  ]  persons,  in  part  payment  of  this  ''^3,000/.,  and  paid  the  balance, 
1,475Z.  11a.,  in  cash  to  the  plaintiff.  On  the  17th  of  July  the 
plaintiff  informed  Le  Quesne,  by  letter,  that  he  had  obtained 
a  settlement  of  8,0002.  on  account,  which  sum  would  appear 
to  the  credit  of  his,  Le  Quesne's,  account  at  two  months  from 
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that  date.     Le  Quesne,  in  his  answer,  said,  '^  The  same  is  placed       Gibson 

in  due  conformity."     In  the  first  week  of  October,  1829,  the      winter. 

plaintiff   became  bankrupt,   without  haying  paid  over  to  Le 

Quesne  either  the  amount  received  by  him  or  that  allowed  in 

account  by  the  defendants,  and  this  action  was  in  fact  brought 

by  Le  Quesne  in  the  name  of  the  plaintiff  to  recover  from  the 

defendants  1,5242.  9«.,  on  the  ground  that  the  plaintiff  was 

authorised  to  receive  the  amount  of  the  loss  in  money  only, 

and  that  a  payment  in  any  other  way  was  not  binding  on  his 

principal.    Lord  Tenterden  was  of  opinion  that  that  general 

rule  ought  to  prevail,  unless  Le   Quesne  had,  in  this  case, 

recognised  and  adopted  the  mode  of  payment;   and  observed 

that  if  the  mode  of  payment  had  been  made  known  to  Le 

Quesne,  and  he  had  not,  within  a  reasonable  time,  objected 

to  it,  he  must  be  taken  to  have  adopted  it;  that  the  question 

was,  whether  he  did  know  it.     Gibson,  his  Lordship  observed, 

in  his  letter  of  the  17th  of  July,  informed  Le  Quesne  only  that 

he  had  obtained  an  adjustment  to  the  amount  of  3,000Z.,  not 

that  he  had  received  actual  payment  of  that  sum,  and  that  that 

sum  would,  at  the  end  of  two  months,  be  placed  to  his,  Le 

Quesne's,  credit :  Le  Quesne,  in  his  answer,  after  adverting  to 

the  adjustment,  said,  ''  the  same  is  placed  in  due  conformity." 

And  he  told  the  jury  to  find  for  the  defendants  if  they  thought 

Le  Quesne  meant  to  give  credit  for  3,000Z.  to  Gibson,  and  to 

accept  him  as  his  debtor  instead  of  the  defendants.     The  jury 

found  for  the  defendants. 

A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  [  9^  ] 
that  Le  Quesne's  assent  was  not  proved,  and  that  although 
in  general  where  an  agent  is  employed  to  receive  money  of 
a  debtor,  and  the  debtor  pays  him  money,  the  debtor  is  dis- 
charged; yet  if  the  debtor  does  not  pay  in  money,  but  settles 
the  account  by  writing  off  so  much  money  as  may  be  due 
from  the  agent  to  him,  the  latter  is  not  discharged:  Todd  v. 
Beid{i)y  Russell  v.  Bangley{2),  Bartlett  v.  Pentland{s),  Scott 
V.  Irving  (4). 

(1)  4  B,  &  Aid.  210.  (4)  35   R.    R.   396  (1    B.   &  Ad. 

(2)  4  B.  &  Aid.  395.  605). 

(3)  34  B.  E.  560  (10  B.  &  C.  760). 
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Gibson  The  Solicitor- General,  Sir  J.  Scarlett,  and  Tomlinson  in  the 

AS  

WixTEB.  1^^^  Term  shewed  cause  (i) : 

Though  it  be  true  that  a  broker  has  no  authority  to  settle  on  any 
other  terms  than  those  of  payment  in  money,  yet  if  he  receives 
payment  in  another  mode,  as  by  a  set-off  in  a  general  account 
with  the  underwriter,  and  the  assured  afterwards  recognises  and 
adopts  that  mode  of  payment,  he  cannot  afterwards  repudiate 
it.  Here,  the  jury  have  found  that  there  was  such  adoption, 
and  there  was  ample  evidence  to  warrant  that  finding.  The 
plaintiff  acted  as  Le  Quesne's  agent  in  effecting  insurances  for 
several  years ;  he  informed  him,  on  the  17th  of  July,  that  he 
had  obtained  a  settlement  of  8,000Z.  on  account  of  the  loss,  and 
that  that  sum  would  appear  to  his,  Le  Quesne's,  credit,  at  two 
months  after  date.  Le  Quesne,  in  his  answer,  assents  to  that, 
by  stating  ''  that  the  3,0001.  shall  be  placed  in  due  conformity," 
in  other  words,  that  he  will  debit  Gibson  with  that  sum  at  the 
end  of  two  months. 

(Parke,  J. :  That  might  be  an  assent,  if  Le  Quesne  had  had 
notice  of  the  mode  in  which  payment  had  been  made  to  Gibson ; 
[  •100  ]       *but  he  was  not  informed  that  any  payment  had  been  made, 
and  much  less  that  it  was  made  by  set-off  in  account.) 

Assuming  that  the  finding  of  an  assent  cannot  be  supported,  the 
cases  cited  in  moving  for  the  rule  do  not  apply ;  for,  in  those, 
the  actions  were  brought  in  the  name  of  the  assured,  and  not 
of  the  broker,  and  the  assured  disputed  the  authority  of  the 
broker  to  bind  them  ;  but  here  the  action  is  brought  in  the  name 
of  the  broker,  and  he  attempts  to  repudiate  his  own  act,  and 
claims  to  be  permitted  to  say  that  a  payment  which  he  himself 
has  received  is  no  payment  at  all.  Any  act  done,  or  admission 
made  by  a  party  on  the  record,  is  evidence  against  him,  even 
though  he  sue  as  trustee  for  another:  Baiieiman  v.  Radeimu{2), 
An  admission  by  the  obligee  of  an  assigned  bond  (by  whom  the 
action  must  be  brought),  is  evidence  to  bar  the  action:  Craib 
V.  D*Aeth  (3).     The  issue  raised  on  the  record  is,  whether  the 

(1)  Before  Denman,  Ch.  J.,  Little-  (2)  7  T.  R.  663. 

dale,  J.,  and  Parke,  J.  (3)  7  T.  R.  670,  w. 
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8am  mention  in  the  plea  was  paid  to  the  plaintiff ;  and  the  fact       Oibsox 
of  payment  to  the  plaintiff  was  made  oat.  Winteb. 

R.  V.  Richards,  contra  : 

The  issae  is,  whether  payment  was  made  according  to  the 
tenor  and  effect  of  the  policy.  It  is  consistent  with  the  policy 
that  Gibson  may  have  effected  it  as  agent,  and  that  payment 
may  have  been  made  to  him  (as  in  fact  it  was)  in  that  character. 
Then  this  payment  to  him  by  set-off  in  accoant,  was  not  one 
which  he  had  aathority  to  receive  as  agent,  and  therefore  not 
a  payment  made  according  to  the  tenor  and  effect  of  the  policy. 
Secondly,  there  was  no  evidence  to  warrant  the  finding  of  the 
jary  that  Le  Qaesne  had  ever  assented  to  the  payment  by 
set-off  in  accoant  between  the  defendants  and  Gibson,  for  there 
*wa8  no  proof  that  Le  Qaesne  was  ever  informed  that  the  [  'i^i  ] 
payment  was  made  to  Gibson  in  that  mode. 

(Parke,  J. :  The  difficalty  is,  that  Gibson  is  the  party  to  the 
record.  Is.  there  any  aathority  for  saying  that  a  plaintiff,  who 
has  received  payment  in  a  mode  satisfactory  to  himself,  can 
be  permitted  afterwards  to  say  that  it  is  no  payment  ?) 

In  Carr  v.  Hinchliffeii),  to  assampsit  for  goods  sold  and 
delivered,  the  defendant  pleaded  that  the  goods  were  sold  and 
delivered  to  the  defendant  by  A.,  the  factor  and  agent  of  the 
plaintiff,  with  the  privity  of  the  plaintiff,  as  and  for  the  goods 
of  A,  and  that  the  defendant  did  not  know  that  the  goods  were 
not  the  property  of  A. ;  that  at  the  time  of  the  sale  and  delivery, 
A.  was  and  still  is  indebted  to  the  defendant  in  more  than  the 
valae  of  the  goods,  and  that  the  defendant  is  ready  and  willing 
to  set-off  and  allow  to  the  plaintiff  the  valae  of  the  goods,  oat 
of  the  monies  so  dae  and  owing  from  A. ;  and  it  was  held, 
on  special  demarrer,  that  the  plea  was  good. 

(Parkb,  J. :  There,  the  principal  was  the  plaintiff  on  the 
record ;  here,  the  agent  is.) 

The  covenant  being  with  him,  he  is  the  only  person  who  coald 
sue  on  it,  and  the  qaestion  is,  whether,  thoagh  a  plaintiff  sae 

(1)  4  B.  &  C.  547. 
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OiBsoN      in  fact  for  the  benefit  of  another,  any  thing  which  would  be 
wiKTEB.     matter  of  defence  against  him,  the  party  on  the  record,  is  an 

answer  to  an  action. 

Cur.  adv.  vulU 

Denman,  Gh.  J.,  in  the  course  of  this  Term  delivered  the 
judgment  of  the  Court,  and,  after  stating  the  facts  of  the 
case,  proceeded  as  follows : 

[  ♦102  ]  On  the  trial  before  the  late  Lord  Tenterden,  at  the  *sittings 

after  Trinity  Term,  the  defendant  had  a  verdict,  on  the  ground 
that  Le  Quesne  had  acquiesced  in,  and  adopted  the  mode  of, 
payment  to  the  plaintiff,  and  was  bound  by  it.  Mr.  Pollock 
moved  for  a  new  trial  in  the  following  Term.  The  case  was 
afterwards  fully  argued  before  us  ;  and  if  it  had  depended  upon 
the  propriety  of  the  verdict  we  should  have  thought  it  right 
to  submit  the  case  to  the  consideration  of  another  jury,  for 
we  are  by  no  means  satisfied  that  there  was  sufficient  evidence 
of  adoption  by  Le  Quesne,  as  he  was  never  correctly  informed 
of  the  real  state  of  facts. 

Another  objection  was,  that  as  the  covenant  was  with  Gibson, 
and  he  only  could  sue  upon  it,  payment  to  him,  in  any  mode 
by  which  he  was  bound,  would  be  a  good  payment  as  against 
Le  Quesne ;  and  that  as  the  settlement  with  the  plaintiff  bound 
him,  it  equally  bound  Le  Quesne  suing  in  his  name.  And 
upon  full  consideration,  we  are  of  opinion  that  this  objection 
is  valid. 

The  plaintiff,  though  he  sues  as  a  trustee  of  another,  must, 
in  a  court  of  law,  be  treated  in  all  respects  as  the  part^  in  the 
cause:  if  there  is  a  defence  against  him,  there  is  a  defence 
against  the  cestui  que  trust  who  uses  his  name;  and  the  plaintiff 
cannot  be  permitted  to  say  for  the  benefit  of  another  that  his 
own  act  is  void,  which  he  cannot  say  for  the  benefit  of  himself. 

The  following  are  the  authorities  which  appear  to  us  fully 
to  warrant  this  position.  Li  Bauerman  v.  Radenhis  (in  which 
the  question  was,  whether  the  admission  by  the  plaintiff,  who 
was  clearly  a  trustee  for  another,  could  be  received  in  evidence). 
Lord  Kenyon  (i)  says :   ''If  the  question  that  has  been  made 

(1)  7  T.  R.  at  p.  668. 
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in  this  case  had  arisen  before  Sir  Matthew  Hale,  or  Lords  Holt  Gibbon 
or  *Hardwicke,  I  believe  it  would  never  have  occurred  to  them,  wintkb. 
sitting  in  a  court  of  law,  that  they  could  have  gone  out  of  the  [  *103  ] 
record,  and  considered  third  persons  as  parties  to  the  cause. 
If  the  plaintiffs  may  be  taken  to  be  off  the  record,  then  they 
may  be  examined  as  witnesses ;  and  yet  it  is  not  pretended  they 
could  have  been  examined.  I  cannot  conceive  on  what  ground 
it  can  be  said  that  they  may  be  considered  not  as  the  parties 
to  the  cause  for  the  purpose  of  rejecting  their  admissions,  and 
yet  as  the  parties  to  the  cause  for  the  purpose  of  preventing 
their  being  examined  as  witnesses.  I  take  it  to  be  an  incontro- 
vertible rule,  that  an  admission  made  by  the  plaintiff  on  the 
record  is  admissible  evidence."  So  a  release  by  the  plaintiff 
on  the  record  suing  for  the  benefit  of  another,  was  decided,  in 
a  case  before  Lord  Mansfield  (cited  in  Bauemian  v.  RadeniiLs  (i)), 
to  be  a  good  answer  at  law,  and  Lawrbnce,  J.  expresses  the 
same  opinion  in  the  case  last  mentioned;  and  courts  of  law 
have  been  in  the  habit  of  exercising  an  equitable  jurisdiction 
on  motion,  and  setting  such  releases  aside,  or  preventing  the 
defendant  from  pleading  them,  as  in  Legh  v.  Legh  (2),  Payne 
v.  Rogers  {z),  Jones  v.  Herbert  (4k)  ^  and  Abbott,  Ch.  J.  in  Scaife 
V.  Johnson  (6),  and  many  other  cases,  which  practice  shews  very 
clearly  the  opinion  of  the  Courts,  that,  but  for  their  equitable 
interference,  the  real  plaintiff  would  be  barred.  In  Craib  v. 
iyAeth{6)  the  circumstances  of  fraud  upon  the  real  plaintiff 
were  replied;  but  no  objection  appears  to  have  been  taken 
on  this  ground,  and  the  general  practice  is  undoubtedly  to  apply 
specially  to  the  Court.  Again,  in  *Alner  v.  George  (7),  where  [  •lo*  ] 
trustees,  for  the  benefit  of  creditors,  sued  in  the  name  of  the 
insolvent,  Lord  Ellbnborouoh  held  that  a  receipt  in  fuU  for 
the  amount  by  the  plaintiff,  was  an  answer  to  the  action ;  and 
his  Lordship  said :  ''  If  a  motion  had  been  made  in  Term  time 
to  prevent  the  defendant  from  availing  himself  of  this  defence, 
perhaps  we  might  have  interfered.    Sitting  here,  I  can  only  look 

(1)  7  T.  B.  at  p.  666.  (5)  3  B.  &  0.  422. 

(2)  1  Bofl.  A  P.  447.  (6)  7  T.  B.  670,  n. 

(3)  Doug.  407.  (7)  1  Camp.  392. 

(4)  18  B.  B.  520  (7  Taunt.  421). 
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Gibson  to  the  strict  legal  rights  of  the  parties  upon  the  record;  and 
WiNTEB.  there  can  be  no  doubt,  that  a  receipt  in  full,  where  the  person 
who  gave  it  was  under  no  misapprehension,  and  can  complain 
of  no  fraud  or  imposition,  is  binding  upon  him.  The  plaintiff 
might  have  released  the  action;  and  it  is  impossible  to  admit 
evidence  of  his  attempting  to  defraud  others." 

In  Jones  v.  Yates {\)y  Lord  Tbntbbden  says:  ''We  are  not 
aware  of  any  instance  in  which  a  person  has  been  allowed,  as 
plaintiff  in  a  court  of  law,  to  rescind  his  own  act,  on  the  ground 
that  such  act  was  a  fraud  on  some  other  person,  whether  the 
party  seeking  to  do  this  has  sued  in  his  own  name  only,  or 
jointly  with  such  other  person ; "  and  therefore  it  was  held, 
that  where  one  of  two  partners  disposed  of  some  of  their  effects 
in  fraud  of  the  other,  both  could  not  sue  in  a  court  of  law 
to  recover  for  them,  in  an  action  of  trover. 

Upon  principle,  and  upon  these  authorities,  we  are  of  opinion 
that  if  there  be  a  good  defence  against  the  plaintiff,  there  is 
a  good  defence  against  Le  Quesne  suing  in  his  name. 

The  only  remaining  question  is,  whether  there  is  a  good 
defence  against  the  plaintiff. 

Now,  if  the  plaintiff  was  suing  for  himself,  it  is  clear  that  the 
[  *105  ]  plea  of  payment  would  have  been  proved,  for  *credit  given  to 
the  plaintiff  by  mutual  agreement  for  the  amount  of  the 
premiums,  was  equivalent  to  payment  by  the  plaintiff  to  the 
defendants  of  that  amount  on  account  of  the  premiums,  and 
a  payment  by  the  defendants  to  the  plaintiff  of  the  same  sum 
on  account  of  the  loss. 

We  therefore  think  that  the  defendants  were  no  longer  liable, 

but  as  this  point,  upon  which  we  decide  the  case,  was  intended 

to  have  been  reserved,  if  necessary,  by  Lord  Tentebden,  in  which 

case  a  nonsuit  would  have  been  directed,  we  think  that  a  similar 

rule  should  be  now  pronounced. 

Nonsuit  to  he  entered, 

(1)  33  B.  B.  255,  257  (9  B.  ft  C.  532,  538). 
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GRAVES  V.  WELD.  isss. 
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A  tenant  for  a  term  determinable  upon  a  life,  sowed  the  land  in  spring,  ^  ^ 
first  with  barley,  and  soon  after  with  clover.  The  life  expired  in  the 
following  siunmer.  In  the  autumn  the  tenant  mowed  the  barley, 
together  with  a  little  of  the  clover  plant  which  had  sprung  up.  The 
clover  so  taken  made  the  barley  straw  more  valuable,  by  being  mixed 
with  it;  but  the  increase  of  the  value  did  not  compensate  for  the  expense 
of  cultivating  the  clover,  and  a  farmer  would  not  be  repaid  such  expense 
in  the  autumn  of  the  year  in  which  it  was  sown.  The  reversioner  came 
into  possession  in  the  winter,  and  took  two  crops  of  the  same  clover  after 
more  than  a  year  had  elapsed  from  the  sowing :  Held,  that  the  tenant 
was  not  entitled  to  emblements  of  either  of  these  two  crops ;  first,  because 
emblements  can  be  claimed  only  in  a  crop  of  a  species  which  ordinarily 
repays  the  labour  by  which  it  is  produced  within  the  year  in  which  that 
labour  is  bestowed ;  and,  secondly,  because,  even  if  the  plaintiff  were 
entitled  to  one  crop  of  the  vegetable  growing  at  the  time  of  the  cesser  of 
his  interest,  this  had  been  already  taken  by  him  at  the  time  of  cutting 
the  barley. 

Troybr  for  clover,  the  clover  hay,  and  clover  seed.  Plea,  not 
guilty.  At  the  trial  before  Taunton,  J.,  at  the  Dorsetshire 
Summer  Assizes,  1882,  a  verdict  was  found  for  the  plaintiff 
subject  to  the  following  case : 

The  plaintiff  being  possessed  of  a  close  under  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives,  in  the  course  of  the  spring 
of  1830,  sowed  it  with  barley ;  and  in  May  of  the  same  year,  he 
80wed  broad  clover  seed  with  the  barley.  The  last  of  the  three 
lives  expired  *on  the  27th  of  July,  1830,  the  reversion  then  being  [  '106  ] 
in  the  defendant.  In  the  autumn  of  1880,  the  plaintiff  took  the 
crop  of  barley,  in  the  mowing  of  which  a  little  of  the  clover  plant 
which  had  sprung  up  was  cut  off  and  taken  together  with  the 
barley.  In  January,  1831,  the  plaintiff  gave  up  the  possession 
of  the  close  to  the  defendant.  According  to  the  usual  course  of 
good  husbandry,  broad  clover  is  sown  about  April  or  May,  and 
the  crop  is  fit  to  be  taken  for  hay  about  the  beginning  of  June  in 
the  following  year.  The  clover  in  question  was  cut  by  the  defen- 
dant about  the  end  of  May,  1831,  which  was  more  than  a  twelve- 
month after  the  seed  had  been  sown.  After  the  barley  is  cut, 
the  clover  is  sometimes  depastured  by  sheep  in  the  autumn, 
whereby  the  crop  is  made  thicker ;  if  not  so  fed  off,  the  shoots 
would  be  killed  by  the  frost  in  the  winter.    In  this  case  the 

27—2 
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Gbaysb  clover  was  not  depastured.  Broad  clover  is  sometimes  sown  by 
Weld.  itself;  but  more  frequently  with  barley,  flax,  oats,  or  wheat. 
The  part  of  the  clover  plants  cut  off  with  the  barley  at  the  time 
of  mowing  it,  makes  the  barley  straw  better  as  fodder ;  but  the 
clover  is  sown  for  hay,  or  seed,  and  not  to  improve  the  barley 
straw.  When  the  clover  grows  up  high,  it  is  injurious  to  the 
barley.  It  is  the  common  course  of  husbandry,  to  take  for  hay 
a  second  crop  of  the  clover  in  the  autumn  of  the  year  after  it  is 
Hown ;  and  a  second  crop  was  so  taken  by  the  defendant  in  the 
autumn  of  1881.  But  when  it  is  intended  for  seed,  no  crop  is 
taken  for  hay  in  the  summer.  Sometimes  the  clover  is  left  for 
a  third  year,  but  it  is  not  then  a  good  crop.  The  usual  course  of 
husbandry  is  to  plough  up  the  land  in  the  autumn  of  the  second 
year  for  wheat.  There  was  no  covenant  in  the  lease  as  to  the 
[  ♦107  ]  away  *going  crop,  or  binding  the  tenant  to  any  particular  course 
of  husbandly. 

The  learned  Judge  took  the  opinion  of  the  jury  on  the  two 
following  questions.  First,  whether  the  plaintiff  received  any 
benefit  from  taking  the  clover  with  the  barley  straw,  sufficient 
to  compensate  him  for  the  cost  of  the  clover  seed,  and  the  extra 
expense  of  sowing  and  rolling.  Secondly,  whether  a  prudent  and 
experienced  farmer,  knowing  that  his  term  was  to  expire  at 
Michaelmas,  would  sow  clover  with  his  barley  in  the  spring, 
where  there  was  no  covenant  that  he  should  do  so  ;  and,  whether, 
in  the  long  run,  and  on  the  average,  he  would  repay  himself  in 
the  autumn  for  the  extra  cost  incurred  in  the  spring.  The  jury 
answered  both  these  questions  in  the  negative. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  the  clover  cut  in  May,  1831,  as- 
emblements. 

The  case  was  argued  in  this  Term. 

FoUetty  for  the  plaintiff : 

The  question  is,  whether  the  tenant,  whose  interest  has  been 
put  an  end  to  by  the  death  of  cestui  que  vie,  is  to  have  the  crop 
of  clover  as  emblements?  The  rule  is,  that,  where  a  tenant 
holding  for  an  uncertain  time  sows  and  manures  the  land,  or 
generally  bestows  labour  and  expense  upon  it,  for  the  purpose  of 
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raising  a  crop,  he  is  entitled  to  that  crop  as  emblements ;  though  Gravbs 
he  is  not  entitled  to  any  thing  of  a  permanent  natare,  as  trees  wbld. 
planted  by  him,  or  their  produce.  The  objection  to  the  right  of 
the  tenant  in  this  case  will  probably  be,  that  the  clover  was  sown 
early  in  the  May,  and  not  cut  to  the  end  of  the  May  of  the 
following  year  ;  and  *that  because  some  of  the  old  authorities,  [  *108  ] 
in  describing  emblements,  use  the  words  ''annual  profits,"  the 
tenant  here  cannot  be  entitled,  the  clover  not  coming  under  that 
description.  This  use  of  the  word  "  annual "  arises  from  the 
fact,  that  the  crop  sown,  in  most  cases,  is  taken  in  the  course  of 
a  year.  There  are,  however,  several  sorts  of  crops  which  are  not 
cut  in  that  time,  as  to  which,  nevertheless,  the  tenant  is  entitled 
to  emblements.  The  principle  is  thus  laid  down  by  Mr.  Justice 
Blackstone  :  ''  If  a  tenant  for  his  own  life  sows  the  lands,  and 
dies  before  harvest,  his  executors  shall  have  the  emblements  or 
profits  of  the  crop,  for  the  estate  was  determined  by  the  act  of 
God  ;  and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemini  facit 
injuriam.  The  representatives,  therefore,  of  the  tenant  for  life 
shall  have  the  emblements,  to  compensate  for  the  labour  and 
expense  of  tilling,  manuring,  and  sowing  the  lands  ;  and  also  for 
the  encouragement  of  husbandry,  which  being  a  public  benefit, 
tending  to  the  increase  and  plenty  of  provisions,  ought  to  have 
the  utmost  security  and  privilege  that  the  law  can  give  it  (i).  .  .  . 
The  doctrine  of  emblements  extends  not  only  to  corn  sown,  but 
to  roots  planted,  or  other  annual  artificial  profit,  but  it  is  other- 
wise of  fruit  trees,  grass,  and  the  like;  which  are  not  planted 
annually  at  the  expense  and  labour  of  the  tenant,  but  are  either 
a  permanent,  or  natural,  profit  of  the  earth.  For  when  a  man 
plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplation  of 
any  present  profit,  but  merely  with  a  prospect  of  its  being  useful 
to  himself  in  future,  and  to  future  successions  of  tenants  "(2). 
Both  the  reasons  here  given,  the  justice  of  compensating  the 
tenant,  and  the  importance  ''^of  encouraging  husbandry,  apply  to  [  *109  ] 
crops  which  are  not  annual.  The  doctrine  of  the  passage  in 
Blackstone  is  taken  from  Lord  Coke's  commentary  on  the  sixty- 
eighth  section  of  Littleton  (3).     The  distinction  is  between  those 

(1)  2    Bl.    Com.    122     (Book    2,  (2)  2  Bl.  Com.  123. 

ch.  yiii.).  (3)  Co.  Litt.  do  a,  b. 


422  1888.     K.  B.     5  B.  &  AD.  109—110.  [r.r. 

Graves  cases  where  an  expense  has  been  incurred  by  the  tenant,  on  the 
Weld.  expectation  that  the  crop  was  to  repay  him,  and  those  where  the 
tenant  has  not  been  put  to  expense  on  such  expectation,  as  in 
the  instance  of  trees  not  planted  by  himself.  Therefore,  if  the 
lessee  for  life  of  a  hop-ground  die  in  August,  before  the  hops  are 
severed,  the  executor  shall  have  them,  though  growing  on  ancient 
roots :  Latliam  v.  AUvood  (i). 

(LiTTLEDALB,  J.  *.  What  would  you  say  of  liquorice,  or  madder? 

Parke,  J. :  Or  teazles  ?) 

The  Court  of  Common  Pleas  has  allowed  the  right  to  emblements 
of  teazles :  Kingsbury  v.  Collins  and  another  (2) :  at  any  rate, 
the  right  was  not  contested.  But,  in  fact,  no  distinction  can  be 
taken  between  annual  and  other  artificial  crops.  The  party  sows, 
and  must  receive  compensation  for  so  doing ;  otherwise  no  tenant 
for  an  uncertain  interest  would  sow  or  manure.  And  the  ques- 
tions put  to  the  jury  by  the  learned  Judge  who  tried  the  cause 
were  intended  to  ascertain  the  nature  of  the  crop,  not  the  time  it 
takes  to  come  to  maturity  :  the  real  ground  of  the  tenant's  claim 
being  the  expense  and  the  labour. 

(Parke,  J. :  Would  you  extend  that  to  four  or  five  crops  ?  the 
effect  of  manuring  may  continue  for  ten  years.) 

Only  one  crop  is  claimed. 

(Pattbson,  J. :  That  you  have  had,  the  crop  of  barley.) 

The  finding  of  the  jury  is  conclusive  against  that.  Suppose  the 
clover  had  been  sown  without  the  barley  ;  as  the  facts  are  found, 
[  *iio  ]  the  ^plaintiff  would  be  situated  exactly  as  he  is  at  present.  The 
clover  is  not  sown  to  benefit  the  barley :  it  may  be  injurious  to 
it.  The  clover  was  sown  with  a  view  to  repayment  by  cutting 
the  clover ;  the  barley,  with  a  view  to  repayment  by  cutting  the 
barley. 

(Parke,  J. :  But  you  have  had  a  crop  of  clover.) 

(1)  Cro.  Car.  515.  (2)  29  R.  R.  534  (4  Bing.  202). 
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Glover  is  sown  that  it  may  be  mown  in  the  following  year.     The       Oraybs 
plaintiff  has  had  no  compensation  for  sowing  the  clover.  weld. 

(Parke,  J. :  Some  compensation  he  has  had  :  yoa  are  insisting 
that  he  must  have  an  adequate  one.) 

It  may  perhaps  be  questionable  whether  the  plaintiff  be  entitled 
to  a  second  crop  of  clover ;  but  that  he  does  not  seek ;  he  does 
not  complain  of  the  crop  cut  in  autumn  1831,  but  of  that  cut 
in  May. 

(Patteson,  J. :  The  question  is  this  ;  if  you  sow  a  crop  to  be 
taken  eighteen  months  after,  are  you  to  have  emblements  ?) 

The  sowing  and  the  rolling  were  exclusively  for  the  clover. 
Suppose  the  cestui  que  vie  had  died  a  week  before  the  maturity  of 
the  crop,  would  there  not  have  bebn  emblements  ?  Then  why 
not  in  the  present  case  ?  When  is  the  year  to  begin  ?  Is  it  to 
be  the  next  calendar  year  ?  if  so,  the  crop  was  taken  by  the 
defendant  before  the  year  was  expired. 

(LiTTLEDALE,  J. :  The  year  may  be  reckoned  from  the  sowing. 

Parke,  J. :  In  the  case  of  hops,  the  year  runs  from  the  time  at 
which  the  additional  expense  is  incurred  which  is  necessary  to 
make  the  hops  grow.) 

There  is  no  ground  for  confining  the  time  to  a  year  at  all :  it  is 
a  mere  question  of  repayment.  The  distinction  between  crops 
which  are  usually  annual  and  those  which  are  permanent,  is 
intelligible,  only  on  the  ground  that  expense  is  incurred  in  one 
case  and  not  in  the  other.  And  the  distinction,  so  understood, 
would  be  consistent  with  the  allowance  of  emblements  of  crops 
which  came  to  *maturity  thirteen  months  after  they  were  sown ;  [  •m  ] 
a  case  which  is  clearly  within  the  mischief  sought  to  be  prevented 
by  the  privilege  of  emblements.  Dr.  Burn  (i)  remarks,  that  the 
matter  had  not  come  in  question;  but  gives  his  opinion  that, 
*'  for  clover,  saintfoin,  and  the  like,  the  reason  of  manurance, 
labour,  and  cultivation,  is  the  same  as  for  com.'' 

(1)  4  Ecc.  Law,  299.     Cited  in  1  Williams,  Executors,  454. 
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Oraybb  Gambier,  for  the  defendant : 

Weld.  The  true  principle  is,  that  the  law  confines  its  allowance  of 

emblements  to  those  cases  in  which  there  is  an  outlay  of  cost  or 
labour  in  one  part  of  the  year,  the  recompence  for  which  cost 
or  labour  is  to  arise,  in  the  shape  of  a  crop,  in  another  part  of 
the  same  year.  If  the  decision  in  this  case  should  be  in  favour 
of  the  plaintiff,  it  would  lead  to  innumerable  questions  hereafter, 
all  of  which  will  be  precluded  by  a  strict  adherence  to  the  ancient 
rule,  which  is  consistent  with  all  the  authorities  cited  on  behalf 
of  the  plaintiff.  With  respect  to  the  passage  cited  from  Blackstone, 
although  it  is  true  that  the  privilege  of  emblements  was  established 
for  the  purpose  of  encouraging  husbandry,  and  of  compensating 
the  tenant  for  his  labour  and  expense,  yet  neither  of  these  pur- 
poses furnishes  the  test  by  which  it  is  to  be  determined  to  what 
extent  that  privilege  is  to  be,  allowed.  It  is  good  husbandry  to 
convert  unproductive  grass  land  into  fertile  meadow  land,  yet  the 
law  allows  no  compensation  for  so  doing  (i).  It  is  good  husbandry 
to  plough  and  manure  land ;  yet  if  the  tenant's  estate  determine 
before  he  puts  in  the  seed,  he  will  be  entitled  to  no  compensa- 

[•112]  tion(2).  *Br.  Abr.  (3).  Then  as  to  the  compensation.  If  a 
tenant  by  statute  merchant  sow  the  land,  and  before  the  maturity 
of  the  crop  he  be  satisfied  by  a  casual  profit,  he  shall  have  the 
com,  and  therefore  receives  more  than  compensation  for  his 
expense  and  labour  (4).  Therefore  these  two  tests  must  be 
abandoned ;  and  this  destroys  any  argument  which  could  be 
drawn  from  the  finding  of  the  jury,  for  that  finding  really 
amounts  only  to  this,  that,  generally,  a  tenant  who  sowed  clover 
in  the  spring  would  not  receive  compensation  before  the  following 
Michaelmas,  and  that,  in  this  particular  instance,  the  tenant  has 
not  received  compensation.  It  might  be  added,  too,  that  the 
finding  is  imperfect,  even  as  to  the  question  of  compensation  ; 
it  ought  to  have  extended  to  the  July  of  the  succeeding  year. 
Again,  clover  is  ordinarily  fed  in  the  autumn,  and  the  feeding 
has  not  been  taken  into  the  account.     But  the  rule,  instead  of 

(1)  Co.  Litt.  69  a.  per  Copie,  &c.,  3 ;  11  Hen.  IV.  90, 

(2)  Hale's  MSS.  note  (4)  to  Co.      cited  in  each  place. 

Litt.  65  a  (ed.  H.  &  B.).  (4)  Vin.   Abr.    Emblements  (A.), 

(3)  Emblements,    7  :   also  Tenant      pi.  20 ;  Co.  Litt.  55  b. 


VOL.  XXXIX.]     1888.     K.  B.     5  B.  &  AD.  112—118.  425 

being  dependent  apon  these  tests,  has  been  laid  down  in  positive  ORAvm 
and  arbitrary  terms.  The  compensation  must  arise,  in  the  wbld. 
shape  of  a  crop,  within  the  year  in  which  the  cost  is  incurred. 
Lord  Coke,  after  speaking  of  a  corn  crop,  which  is  the  instance 
put  by  Littleton,  says  (i),  ''And  so  it  is,  if  he  set  rootes,  or  sow 
hempe  or  flax,  or  any  other  annual  profit,  if,  after  the  same  be 
planted,  the  lessor  oust  the  lessee ;  or,  if  the  lessee  dieth,  yet  he 
or  his  executors  shall  have  that  yeare's  crop.  But  if  he  plant 
young  fruit  trees,  or  youug  oaks,  ashes,  elmes,  &c.,  or  sow  the 
ground  with  acornes,  &c.,  there  the  lessor  may  put  him  out  not- 
withstanding, *because  they  will  yeeld  no  present  annuall  profit."  [  'ns  ] 
So  Chief  Baron  Comyns(2),  after  speaking  of  corn  and  roots,  as 
going  to  the  tenant's  executor,  adds  the  following  cases  :  ''  If  he 
plant  hops  from  old  roots ;  for  he  annually  manures  the  land,  &c. 
If  he  sow  hemp,  flax,  or  other  thing  of  an  annual  profit."  So  in 
BoUe's  Abridgment (3),  "If  lessee  at  will  sows  the  land  with 
grain,  roots,  flax,  hemp,  or  other  annual  profit,  and  the  lessor 
enters  before  severance,  yet  he  shall  have  it."  The  exceptions 
made  by  Blackstone,  in  the  passage  cited  on  the  other  side  (4), 
recognise  the  same  criterion.  The  old  law  seems  to  have  allowed 
emblements  within  the  year  to  that  tenant  only  who  had  actually 
sown.  The  case  of  Latham  v.  Atwood  (5)  went  further ;  for,  in 
that  case,  the  party  might,  or  might  not,  have  put  into  the 
ground  that  which  produced  the  crop.  The  language  of  the 
report  is,  that  hops  were  like  emblements.  Cruise  remarks  upon 
this  case  (6),  ''  This  determination  was  probably  on  the  account 
of  the  great  expense  of  cultivating  the  ancient  roots ; "  from 
which  language  it  may  be  collected  that  the  writer  considered 
the  decision  to  have  introduced  a  novelty. 

(Denman,  Ch.  J. :  There  was  some  discussion  as  to  the  time 
at  which  hops  began  to  be  cultivated  at  all  in  this  country,  in  a 
case  in  the  House  of  Lords  :  Knight  v.  Halsey  (7).) 

In  Kingsbury  v.  Collins  (8),  the  question  was  not  argued  at  the 

(1)  Co.  Litt.  55  b.  ante,  p.  421. 

(2)  Com.  Dig.  Biens  (G.  1).  (5)  Cro.  Oar.  515. 

(3)  1  Boll.  Abr.  728,  Emblements  (6)  Cruise's  Dig.  (I.)  110  (ed.  3). 
(A.)  22.                                                            (7)  2  Bos.  &  P.  172,  180. 

(4)  2Bl.Com.l23(Book2,cli.viii.),  (8)  29  R.  R.  354  (4  Bing.  202). 
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OBATE8  Bar ;  the  point  as  to  emblements  was  merely  suggested  by  the 
Wbld.  *Court  towards  the  end  of  the  argument.  No  reference  was 
[  *114 1       made,  in  the  pleadings  or  elsewhere,  to  the  nature  of  the  crop  of 

teazles,  or  of  their  cultivation,  nor  to  the  time  of  their  being 

planted,  or  coming  to  maturity,  or  being  cut. 

(Pabke,  J. :  And  it  was  assumed  that  tenant  from  year  to  year 
was  entitled  to  emblements,  without  any  custom  of  the  country 
to  that  effect  being  shewn  to  exist.) 

In  point  of  fact,  teazles  are  sown  in  March,  thinned  and  hoed 
after  they  come  up,  thinned  and  hoed  again  in  the  following  year, 
and  the  crop  is  taken  in  the  August  of  that  following  year. 
Again,  in  the  case  of  hops,  the  fact  is  that  they  grow  by  the 
manurance  and  industry  of  the  owner,  by  the  making  of  hills 
and  setting  of  poles.  So  that,  in  each  case,  there  is  not  merely 
the  original  outlay,  but  an  annual  outlay  and  labour,  which 
cannot  be  said  in  the  present  case.  With  respect  to  the  passage 
cited  from  Burn,  it  is  alluded  to  in  a  manuscript  note  of 
Mr.  Serjeant  Hill,  on  the  following  passage  in  Viner's  Abridg- 
ment (i)  :  '^  So,  if  lessee  at  will  sows  the  land  with  hay-seed,  and 
by  this  increases  the  grass,  and  the  lessor  enters  and  ejects  him, 
yet  the  lessee  shall  not  have  it.*'  The  note  is  as  follows : 
**  V.  Burn's  Eccl.  Law,  2  Vol.  647  (2),  that  it  seems  otherwise 
as  to  clover,  saintfoin,  and  the  like,  but  that  no  case  occurs 
wherein  these  matters  have  come  in  question.  If  arable  land  is- 
sown  with  a  crop  of  corn  and  clover,  &c.,  in  March,  and  the 
estate  of  the  tenant,  being  uncertain,  determine,  not  by  his  own 
act,  after  harvest,  and  before  the  next  year's  crop  of  clover  is. 
[  'lis  ]  ripe  (which  is  usually  *in  May  or  June),  it  seems  that  this  crop 
of  clover  will  belong  to  him  in  remainder  or  reversion  ;  for  thia 
crop  was  not  a  present  annual  profit,  according  to  the  expression 
in  Co.  Litt.  65  b.  But  if  the  land  had  been  sown  only  with  clover, 
&c.,  and  the  estate  had  determined  as  aforesaid,  before  the  clover 
was  ripe,  whether  the  first  and  second  crops  of  clover  in  the  same 

(1)  Vin.  Abr.  9,  368  (folio),  Emble-      the  edition  of  1763,  and  corresponds 
ments,  25.  to  vol.  iv.,  p.  299,  of  later  editions. 

(2)  Sic  in  MS.    The  reference  is  to 
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year  (for  there  are  usually  two  crops  in  a  year),  or  whether  the      Oravrs 

first  crop  only,  or  neither  of  them,  shall  belong  to  the  tenant,  or       wbld. 

his  executors  or  administrators."    Independently  of  all  authority, 

the  importance  of  a  fixed  arbitrary  rule  is  apparent,  from  the 

disputes  and  inconveniences  which  would  arise  from  allowing  the 

right  to  emblements  in  the  present  case.     Who  is  to  have  the 

benefit  of  the  autumn  feeding  ?    The  case  finds  depasturing  in 

autumn  to  be  necessary ;  is  the  remainder-man  to  do  this,  or 

can  he,  by  neglecting  it,  destroy  the  previous  tenant's  right,  or 

is  the  previous  tenant  himself  to  occupy  that  he  may  depasture  ? 

AVhose  is  the  second  crop  of  the  second  year  ?    The  case  finds 

that,  where  the  clover  is   for  seed,  no  crop  is  taken  for  hay. 

Now,  if  the  lessee  be  entitled  to  the  first  crop  only,  can  he  have 

it  for  seed,  and  so  deprive  the  remainder-man  of  the  second  crop 

altogether  ?    The  case  extends  the  difficulty  even  to  the  third 

year ;  and  the  analogy  will  be  applied  to  artificial  grasses,  some 

of  which  can  not  be  taken  till  the  third  year.     In  the  case  of 

fresh  plants  of  hops,  the  remainder-man  may  be  kept  out  for 

three  years,  if  the  tenant  is  to  have  compensation. 

Follett,  in  reply : 

The  plaintiff  claims  only  that  crop  which  is  the  produce  of 
his  industry,  and  which  is  *actually  growing  at  the  determination  [  '116  j 
of  his  estate.  For  that  is  no  longer  land,  but  personalty :  it  may 
be  considered  as  virtually  severed,  and,  if  the  land  were  occupied 
by  the  tenant  in  fee,  it  would  go  to  his  executor  and  not  to  his 
heir.  And  this  relieves  the  case  from  the  analogies  which  have 
been  suggested  on  the  other  side.  It  might  as  well  be  contended 
that  if  a  tenant  put  up  a  fixture,  for  the  purpose  of  trade,  he 
cannot  take  it  after  the  expiration  of  a  year,  which  would  be  in 
contradiction  to  the  case  of  Penton  v.  Robart  (i).  Suppose  a  crop 
were  delayed  beyond  a  year,  by  a  late  season,  is  the  tenant  to 
lose  this  ?  The  case  of  Evans  v.  Roberts  (2)  shews  that  a  growing 
crop  is  no  part  of  the  real  estate,  for  it  was  there  held  by 
LrrrLEDALB,  J.  not  to  be  an  interest  in  land,  under  the  fourth 
section  of  the  Statute  of  Frauds. 

(1)  6  E.  B.  376  (2  East,  88).  (2)  29  R..  R.  421  (5  B.  &  C.  829). 
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Gbavks       .   (LiTTLBDALE,  J. :  I  am  not  prepared  to  say  that  I  should  not 

an 

Weld.  have  considered  that  a  crop  of  apples  would  go  to  the  executor 
also  ;  so  that  this  proves  too  much.  The  ground  of  the  decision 
was,  that  the  executors  were  entitled  to  such  a  crop  as  chattels.) 

The  crop  might  be  taken  in  execution.  And  all  the  cases  on 
the  Statute  of  Frauds  turn  upon  the  question  of  personalty  or 
not  personalty,  not  upon  the  distance  of  time  at  which  the  crops 
have  been  sowed.  The  expressions  cited  on  the  other  side  apply 
to  the  distinction  between  periodical  and  permanent  produce,  not 
to  the  distinction  between  a  year  and  a  year  and  a  day. 

(Pabke,  J. :  Suppose  the  case  of  a  nurseryman,  who  plants, 
intending  to  remove  what  he  plants.) 

He  would  be  entitled  to  do  so,  if  his  estate  determined  as  in  the 
[  *ii7  ]  *present  case.  No  objection  can  arise  from  a  crop  of  barley 
having  been  taken  by  the  plaintiff  after  the  determination  of  his 
estate;  for,  if  his  estate  had  lasted  over  the  time  at  which  he 
took  the  barley,  the  growing  crop,  without  any  additional  act,  or 
expense,  would  have  been  the  clover  simply. 

•     (Pattbson,  J. :  Who  is  to  hoe  and  weed  ?) 

The  same  party  who  would  hoe  and  weed  in  the  case  of  com 

growing:  the  distinction  between  corn  and  clover  is  denied  by 

the  plaintiff. 

Cur.  adv.  vtdt, 

Denman,  Gh.  J.  on  a  subsequent  day  delivered  the  judgment  of 
the  Court  : 

In  this  case  the  plaintiff  is  undoubtedly  entitled  to  emblements. 
The  question  is,  whether  that  which  is  here  called  the  second 
crop  of  clover  falls  under  that  description?  We  think  it  does 
not. 

In  the  very  able  argument  before  us,  both  sides  agreed  as  to 
the  principle  upon  which  the  law  which  give  emblements  was 
originally  established.  That  principle  was,  that  the  tenant 
should  be  encouraged  to  cultivate,  by  being  sure  of  receiving 
the  fruits  of  his  labour;  but  both  sides  were  also  agreed  that 


VOL.  XXXIX.]     1838.     K,  B.     6  B.  &  AD.  117—118.  4ii9 


the  rule  did  not  extend  to  give  the  tenant  all  the  fruits  of  his  Graves 
labour,  or  the  right  might  be  extended  in  that  case  to  things  weld. 
of  a  more  permanent  nature,  as  trees,  or  to  more  crops  than 
one ;  for  the  cultivator  very  often  looks  for  a  compensation  for 
his  capital  and  labour  in  the  produce  of  successive  years.  It 
was,  therefore,  admitted  by  each,  that  the  tenant  could  be 
entitled  to  that  species  of  product  only  which  grows  by  the 
industry  and  manurance  of  man,  and  to  one  crop  only  of  that 
product.  But  the  plaintiff  insisted  that  the  tenant  was  entitled 
to  the  crop  *of  any  vegetable  of  that  nature,  whether  produced  [  *ii3  ] 
annually  or  not,  which  was  growing  at  the  time  of  the  cesser 
of  the  tenant's  interest;  the  defendant  contended  that  he  was 
entitled  to  a  crop  of  that  species  only  which  ordinarily  repays 
the  labour  by  which  it  is  produced,  within  the  year  in  which 
that  labour  is  bestowed,  though  the  crop  may,  in  extraordinary 
seasons,  be  delayed  beyond  that  period.  And  the  latter 
proposition  we  consider  to  be  the  law. 

It  is  not,  however,  absolutely  necessary  to  decide  this  question ; 
for,  assuming  that  the  plaintiff's  rule  is  the  correct  one,  the  crop 
which  is  claimed  was  not  the  crop  growing  at  the  end  of  the  term. 
The  last  cestui  que  vie  died  in  July :  the  barley  and  the  clover 
were  then  growing  together  on  the  same  land,  and  a  crop  of  both, 
together,  was  taken  by  the  plaintiff  in  the  autumn  of  that  ^ear ; 
though  the  crop  of  clover  of  itself  was  of  little  value.  Thus  the 
plaintiff  has  had  one  crop :  and  if  it  were  necessary,  either 
generally,  or  in  the  particular  case,  that  the  crop  taken  should 
remunerate  the  tenant,  we  must  observe,  that  though  the  crop 
of  clover  alone  did  not  repay  the  expense  of  sowing  and 
preparation,  the  case  does  not  find  that  both  crops  together 
did  not  repay  the  expenses  incurred  in  raising  both.  The 
decision,  therefore,  might  proceed  on  this  short  ground :  but 
as  the  more  general  and  important  question  has  been  most 
fully  and  elaborately  argued,  we  think  it  right  to  say  we  are 
satisfied  that  the  general  rule  laid  down  by  the  defendant's 
counsel  is  the  right  one. 

The  principal  authorities  upon  which  the  law  of  emblements 
depends,  are  Littleton,  sect.  68,  and  Coke's  commentary  on  that 
passage.     The  former  is  as  follows :  ''  If  the  lessee  soweth  the 
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Gbaveb  land,  and  the  lessor,  after  it  *is  sowne  and  before  the  corne  is 
Weld.  '  ^^P^>  P^^  ^^^  o^^>  Y^^  ^^^  lessee  shall  have  the  corne,  and  shall 
[  *ii9  J  have  free  entry,  egresse  and  regresse  to  cut  and  carrie  away  the 
corne,  because  he  knew  not  at  what  time  the  lessor  would  enter 
upon  him."  Lord  Coke  (i)  says,  '*  the  reason  of  this  is,  for  that 
the  estate  of  the  lessee  is  uncertaine,  and,  therefore,  lest  the 
ground  should  be  unmanured,  which  should  be  hurtful  to  the 
commonwealth,  he  shall  reap  the  crop  which  he  sowed  in  peace, 
albeit  the  lessor  doth  determine  his  will  before  it  be  ripe.  And 
so  it  is  if  he  set  rootes  or  sow  hempe  or  flax,  or  any  other  annual 
profit,  if  after  the  same  be  planted,  the  lessor  oust  the  lessee ; 
or  if  the  lessee  dieth,  yet  he  or  his  executors  shall  have  that 
yeare's  crop.  But  if  he  plant  young  fruit  trees,  or  young  oaks, 
ashes,  elms,  &c.  or  sow  the  ground  with  acomes,  &c.  there  the 
lessor  may  put  him  out  notwithstanding,  because  they  will  yield 
no  present  annuall  profit."  These  authorities  are  strongly  in 
favour  of  the  rule  contended  for  by  the  defendant's  counsel ; 
they  confine  the  right  to  things  yielding  present  annual  profit : 
and  to  that  year's  crop,  which  is  growing  when  the  interest 
determines.  The  case  of  hops,  which  grow  from  ancient  roots, 
and  which  yet  may  be  emblements,  though  at  first  sight  an 
exception,  really  falls  within  this  rule.  In  Latham  v.  Atwood  (2), 
they  were  held  to  be  "  like  emblements,"  because  they  were 
''such  things  as  grow  by  the  manurance  and  industry  of  the 
owner,  by  the  making  of  hills,  and  setting  poles :  "  that  labour 
and  expense,  without  which  they  would  not  grow  at  all,  seems  to 
[  •120  ]  have  been  deemed  equivalent  to  the  sowing  and  "^planting  of 
other  vegetables.  Mr.  Cruise  in  his  Digest,  i.  110  (3),  says  that 
this  determination  was  probably  on  account  of  the  great  expense 
of  cultivating  the  ancient  roots.  It  may  be  observed,  that  the 
case  decides  that  hops,  so  far  as  relates  to  their  annual  product 
only,  are  emblements ;  it  by  no  means  proves,  that  the  person 
who  planted  the  young  hops  would  have  been  entitled  to  the 
first  crop  whenever  produced. 

On  the  other  hand,  no  authority  was  cited  to  shew  that  things 
which  take  more  than  a  year  to  arrive  at  maturity,  are  capable 

(1)  Co.  Litt.  65  a.  (3)  Ed.  3. 

(2)  Cro.  Car.  515. 
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of  being  emblements,  except  the  case  of  Kingsbury  v.  Collins  (i),  Gravbb 
in  which  teazles  were  held  by  the  Court  of  Common  Pleas  to  be  wbld. 
so.  But  this  point  was  not  argued,  and  the  Court  does  not 
appear  to  have  been  made  acquainted  with  the  nature  of  that 
crop  or  its  mode  of  cultivation,  or  it  may  be,  that  in  the  year 
when  the  plant  is  fit  to  gather,  so  much  labour  and  expense 
is  incurred,  as  to  put  it  on  the  same  footing  as  hops.  We  do 
not  therefore  consider  this  case  as  an  authority  upon  the  point 
in  question. 

The  note  of  Serjeant  Hill  in  9  Vin.  Abr.  868,  in  Lincoln's  Inn 
Library,  which  Mr.  Oambier  quoted,  is  precisely  in  point  in  the 
present  case,  and  proves  that,  in  the  opinion  of  that  eminent 
lawyer,  the  crop  of  clover  in  question  does  not  belong  to  the 
plaintiffs.  It  is  stronger,  because  there  the  estate  of  the 
tenant  is  supposed  to  determine  after  harvest,  whereas  here  it 
determined  before. 

The  weight  of  authority,  therefore,  is  in  favour  of  the  rule 
insisted  upon  by  the  defendant.  There  are  besides  some  incon- 
veniences, doubts,  and  disputes,  *  which  were  pointed  out  in  the  [  *i2i  ] 
argument,  which  would  arise  if  the  other  rule  were  to  prevail. 
Is  the  tenant  to  have  the  feeding  in  autumn,  besides  the  crop 
in  the  following  year  ?  If  so,  he  gets  something  more  than  one 
crop.  Is  he  to  have  the  possession  of  the  land  for  the  purpose  ? 
Or  is  the  reversioner  to  have  the  feeding;  and,  in  that  case, 
is  the  reversioner  to  be  liable  to  an  action  if  he  omits  to 
feed  off  the  clover,  and  thereby  spoils  the  succeeding  crop? 
These  inconveniences  do  not  arise  if  the  defendant's  rule  is 
adopted.  It  also  prevents  the  reversioner  from  being  kept  out 
of  the  full  enjoyment  of  his  land  for  a  longer  time  than  a  year 
at  the  most ;  whereas,  upon  the  other  supposition,  that  period 
may  be  extended  to  two  or  more  years,  according  to  the  nature 
of  the  crop. 

We  are  therefore  of  opinion  that  the  rule  regulating  emble- 
ments is  that  which  the  defendant  has  contended  for,  and  that 
for  this  reason  also  he  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 
(1)  29  R.  R.  534  (4  Ring.  202). 


482  1838.     K.  B.     5  B.  &  AD.  131—182.  [r.r. 

1833  DOE  D.  TUNSTILL  v.  BOTTRIELL. 

May  31. 
(o  Bam.  &  Adol.  131—138 ;  S.  0.  2  N.  &  M.  64 ;  2  L.  J.  (N.  8.)  K.  B.  158.) 

^        -'  Copyholds  are  within  the  statute  27  Eliz.  c.  4(1),  which  avoids  all 

conveyances  of  any  lands,  tenements,  or  hereditaments,  made  for  the 
intent  and  of  purpose  to  defraud  and  deceive  persons  that  shall  afterward 
purchase  the  same. 

Ejectment.  At  the  trial  at  the  Summer  Assizes  for  Yorkshire, 
1882,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

The  premises  for  the  recovery  of  which  this  action  was  brought, 
are  copyhold  tenements  holden  of  the  manor  of  Eeesberry  Hall, 
Cawood.  John  Long  being  seised  in  fee  of  the  premises  in 
question  according  to  the  custom  of  the  said  manor,  on  the  16th 
day  of  April,  1810,  made  a  voluntary  surrender  of  them  out 
of  Court  to  the  use  of  George  Bylah  and  Thomas  Tunstill  (the 
lessor  of  the  plaintiff),  in  trust  for  the  said  John  Long  for  life; 
and,  after  his  decease,  in  trust  for  his  children  and  grand- 
children. On  the  28rd  of  December,  1811,  the  said  John  Long, 
in  consideration  of  300Z.  paid  to  him  by  the  said  Thomas  Tunstill, 
which  was  a  fair  price  for  the  premises,  again  surrendered  them 
out  of  Court  to  the  use  of  Thomas  Tunstill  for  life ;  and,  after 
his  decease,  to  the  use  of  such  person  or  persons  as  he  should  by 
will  direct  or  appoint ;  and  in  default  thereof,  to  the  use  of  the 
right  heirs  of  the  said  Thomas  Tunstill.  Both  these  surrenders 
were  presented  at  the  same  Court,  holden  in  and  for  the  said 
manor,  on  the  8th  of  January,  1812,  when,  on  the  former,  George 
Bylah  and  Thomas  Tunstill  were  admitted  ;  and,  on  the  latter, 
Thomas  Tunstill  was  admitted.  The  presentment  of  the  sur- 
[  *132  ]  render  to  Bylah  and  Tunstill,  and  their  admission  thereon,  *were 
entered  on  the  Court  rolls,  before  the  presentment  of  the 
surrender  to  Tunstill  and  his  admission  thereon.  After  these 
admissions,  Tunstill  entered  into  possession  of  the  premises,  and 
continued  in  possession  till  within  twenty  years  before  the 
commencement  of  this  action.  On  the  25th  of  March,  Tunstill 
contracted  with  J.  Bottriell  for  the  sale  of  the  premises  in 
question,  to  him  (Bottriell)  for  a  full  valuable  consideration,  out 

(1)  Now  amended  by  the  Voluntary  Conyeyanoes  Act,  1893,  56  &  57  Yict. 
c.  21.— R.  0. 
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of  which  it  was  agreed  that  a  debt  of  2001.  then  owing  by  Tonstill       dob  d. 

^_  T'ttwkttt  t 

to  J.  Bottriell  should  be  retained.     Before  that  contract  was  ^ 

finally  completed,  Tunstill  became  bankrupt,  and  a  commission  bottbibll. 
of  bankrupt  was  issued  against  him,  under  which  assignees  were 
duly  chosen,  who,  at  a  court  holden  for  the  manor  on  the  24th 
of  January,  1815,  were  admitted  tenants  of  the  premises.  On 
the  16th  of  February,  1818,  the  surviving  assignees  of  Thomas 
Tunstill,  in  consideration  of  the  residue  of  the  purchase-money 
expressed  in  the  contract  of  the  25th  of  March,  1818,  over  and 
above  the  said  sum  of  200Z.  due  and  owing  by  Tunstill  to 
J.  Bottriell,  surrendered  the  said  premises  to  J.  Bottriell,  who 
was  thereupon  admitted  tenant  at  a  court  holden  on  the  14th  of 
September,  1819.  In  1827,  J.  Bottriell  died  intestate,  leaving 
Thomas  Bottriell  (the  defendant  in  this  action),  his  customary 
heir.  John  Long  and  George  Bylah  died  before  the  commence- 
ment of  this  action. 

Kiiowles,  for  the  plaintiff : 

There  are  two  questions  in  this  case.  The  first  is,  whether 
copyholds  are  within  the  statute  (27  Eliz.  c.  4)  against  fraudulent 
conveyances ;  and  if  they  are,  the  other  question  is,  whether  the 
second  surrender  to,  and  admittance  of  Tunstill,  are  sufficient  to 
bring  the  case  within  that  statute.  It  must  *be  admitted  that  [  *I33  ] 
Doe  V.  Manning  (i)  has  established  generally  that  a  voluntary 
conveyance  is  a  fraudulent  one  within  the  statute,  and  void  as 
against  a  purchaser,  although,  before  the  purchase,  he  has 
notice  of  the  voluntary  conveyance.  There  is  however  this 
peculiarity  in  the  present  case ;  the  same  party  takes  under  the 
voluntary  conveyance  as  under  the  one  for  valuable  consideration. 
Now  the  statute,  by  section  2,  makes  void  all  conveyances,  &c., 
of  any  lands,  tenements,  or  other  hereditaments  whatsoever,  for 
the  intent  and  purpose  to  defraud  and  deceive  such  persons  as 
shall  purchase  the  same.  The  Legislature,  therefore,  contem- 
plates that,  at  the  time  when  the  voluntary  conveyance  is  made, 
there  exists  an  intention  to  deceive  the  party  who  afterwards 
purchases ;  that  cannot  be  the  case  where  the  party  taking  by 
both  conveyances  is  the  same.    A  penalty  is  given  by  sect.  8 ; 

(1)  9  R.  E.  503  (9  East,  59). 
B.B. — ^VOL.  XXXIX.  28 
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Dob  d.  and  if  this  circumstance  makes  no  difference,  a  case  might  be 
V.  supposed  where  the  party  would  have  to  pay  the  penalty  to 

BoTTBiKLL.  himself.  Independently  of  that,  copyholds  are  not  within  the 
words  '4ands,  tenements,  or  other  hereditaments"  in  that 
statute.  It  is  true  that,  in  Doe  v.  Routledge  (i),  Lord  Mansfibld 
and  Aston,  J.  expressed  an  opinion  that  it  did  extend  to  copy- 
holds ;  but  it  was  not  necessary,  in  that  case,  to  decide  the  point. 
It  was,  therefore,  a  mere  dictum;  and  Willbs,  J.  desired  it 
might  be  observed  that  the  Court  gave  no  opinion  on  that 
question.  In  Olover  v.  Cope  (2),  it  was  stated  in  argument,  but 
not  decided,  that  copyholds  are  within  that  statute.  In  Buller's 
N.  P.,  p.  108,  there  is  a  dictum  of  Blengowe,  J.  that  copyholds 
are  not  within  the  statute.     There  are  many  cases  where  it  has 

[  *i»4  ]  been  held  that  copyholds  or  leaseholds  ^do  n6t  pass  by  the 
general  words  ''  lands  or  tenements."  In  Rose  v.  Bartlett  (3) 
it  was  resolved,  that  if  a  man  hath  lands  in  fee  and  lands  for 
years,  and  deviseth  all  his  lands  and  tenements,  the  fee  simple 
lands  pass  only,  and  not  the  lease  for  years.  And  before  the 
statute  55  Geo.  III.  c.  172,  a  general  devise  of  lands,  tenements, 
and  hereditaments  would  not  pass  copyholds,  unless  the  testator 
had  shewn  an  intention  to  pass  them  by  having  made  a  previous 
surrender  to  the  use  of  his  will.  Copyholds  have  been  held  not 
to  be  within  the  word  lands  in  the  statute,  De  Donis  Condition- 
alibus,  13  Edw.  I.  stat.  1,  c.  1,  or  the  Statute  of  Elegit,  13  Edw.  I. 
stat.  1,  c.  18,  or  the  statute  11  Hen.  YII.  c.  20  (4),  relative  to 
alienations  by  the  wife  of  the  lands,  tenements,  or  other 
hereditaments,  of  her  husband  (5),  or  the  statute  32  Hen.  YIU. 
c.  28,  as  to  a  discontinuance  by  the  husband  of  the  wife's 
land  (6). 

(LiTTLBDALB,  J. :  In  Comjms's  Dig.  tit.  Copyhold,  N.  and  0., 
the  general  rule  is  laid  down,  that  when  no  prejudice  ensues  to 
the  lord  by  it,  copyholds  are  included  within  the  general  words 
in  any  statute,  lands,  tenements,  and  hereditaments ;  but  not 
when  it  alters  the  service,  tenure,  custom,  or  interest  of  the 

(1)  Cowp.  705 ;  Doug.  716,  n.  1.  (4)  Gilbert's  Ten.  186. 

(2)  3  Lev.  326.  (5)  See  3  Co.  Eep.  8  a,  9  a ;  Moore, 

(3)  Cro.  Car.  292.  596. 
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land,  to  the  prejudice  of  the  lord ;  and  for  that  Hey  don's  case  (i)        Dob  cL 
is  cited.  '^'™!"" 

BOTTBIBLL. 

Pabke,  J. :  The  same  rule  is  laid  down  in  Coke's  Copyholder, 
151.  Here  I  do  not  see  how  the  lord's  interest  can  be  affected 
by  the  statute  against  fraudulent  conveyances ;  for  the  purchaser 
must  be  admitted  tenant,  and  pay  his  fine.) 

In  Mathews  v.  Feaver  (2),  it  was  held  that  copyholds  were  not 
within  the  statute  18  Eliz.  c.  5,  s.  2,  which  renders  void  all  con- 
veyance of  lands,  tenements,  hereditaments,  *made  to  defraud  [  *1S5  ] 
creditors.  By  the  statute  27  Eliz.  c.  4,  s.  8,  a  penalty  is  imposed ; 
it  therefore  creates  an  offence,  and  ought  to  be  construed  strictly. 
Secondly,  TunstUl  and  Bylah  were  in  by  the  first  surrender.  The 
surrenderor,  for  a  valuable  consideration,  may  revoke,  but  not 
if  there  be  admittance  on  the  first  surrender  (3). 

(Fabke,  J. :  If  the  first  surrender  was  void,  the  admittance 
under  it  was  waste  paper.) 

Cresswell,  contra: 

The  general  words,  ''lands,  tenements,  and  hereditaments," 
in  the  stat.  27  Eliz.  c.  4,  include  copyholds.  The  dictum  in 
Buller's  N.  P.  is  the  only  authority  to  the  contrary;  but  in 
Doe  V.  Routledge  (4)  Lord  Mansfield,  Ch.  J.  and  Aston,  J.  both 
expressed  an  opinion  that  they  did ;  and,  according  to  the  rule 
laid  down  in  Heydon's  case  (5),  copyholds  are  included  in  such 
words,  when  used  by  the  Legislature,  unless  the  statute  alters  the 
service,  tenure,  custom,  or  interest  of  the  land,  to  the  prejudice 
of  the  lord.  In  that  case  the  question  was,  whether  copyholds 
were  included  in  the  word  land  in  the  stat.  31  Hen.  VIII.  c.  18, 
8.  5?  and  it  was  held  they  were.  So  in  Kite  and  Queinton's 
case  (6),  it  was  said  by  Wray,  Ch.  J.  they  were  within  the  words 
"lands  and  tenements"  in  stat.  82  Hen.  VIII.  c.  9,  against 
buying  titles ;  and  in  the  Dean  and  Chapter  of  Worcester's  case  (7), 

(1)  3  Co.  Eep.  7.  (4)  Cowp.  705. 

(2)  1  E.  K.  39  (1  Cox,  278).  (5)  3  Co.  Rep.  8  a. 

(3)  Co.  Copyholder,  106 ;  Kitchen,  (6)  4  Co.  Eep.  26  a. 
160.  (7)  6  Co.  Eep.  37  a. 

28—2 
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Doe  d.       that  they  were  within  the  words  "  lands,  tenements,  and  other 

«.  hereditaments/'  in  the  stat.  13  Eliz.  c.  10,  s.  8,  as  to  ecclesiastical 

BoTTBiKLL,    jg^gQg      g^  ^i^jj  respect  to  the  Statute  of  Fines,  4  Hen.  VII. 

c.  24,  as  to  fine  and  non  claim :  Marg.  Podger's  case  (i).  The 
[  *136  ]  stat.  *27  Eliz.  c.  4,  being  passed  to  prevent  fraud,  must  be  con- 
strued liberally.  Even  the  rule  which  exempts  the  King  from 
the  operation  of  statutes  does  not  prevail  when  the  Act  is  for  the 
enlargement  of  right,  or  the  prevention  of  wrong ;  and  therefore 
the  Crown  has  been  held  to  be  bound  by  the  18  Eliz.  c.  10,  as 
to  ecclesiastical  leases,  and  the  81  Eliz.  c.  6,  against  simony. 
As  to  Mathetcs  v.  Fearer  (2),  the  Master  of  the  Bolls  held 
that  voluntary  conveyances  of  copyholds  were  not  void  against 
creditors  by  the  operation  of  the  18  Eliz.  c.  5 ;  but  that  was  not 
on  the  ground  that  they  were  not  included  within  the  general 
words  of  that  statute,  ''lands,  tenements,  and  hereditaments, '^ 
but  because  generally  they  were  not  subject  to  debts ;  and  there 
an  inquiry  was  directed  to  be  made,  whether,  by  the  custom 
of  the  particular  manor,  copyholds  were  liable  to  debts?  The 
Master  of  the  Bolls  must  have  been  of  opinion  that  if  they 
were,  they  would  come  within  the  general  words  ''  lands,  tene* 
ments,  and  hereditaments,"  for  otherwise  the  enquiry  as  to  the 
custom  of  the  manor  would  have  been  unnecessary.  As  to  the 
argument  here,  that  the  voluntary  conveyance,  and  that  made 
for  value,  were  to  the  same  person,  that  is  answered  by  the 
decision  already  referred  to,  that  notice  to  the  purchaser  for 
value  does  not  prevent  the  operation  of  the  statute. 

Denman,  Ch.  J. : 

The  words  of  the  Act  27  Eliz.  c.  4,  are  sufficiently  large  to- 
include  copyholds.  In  Doe  v.  Routledge  (3)  Lord  Mansfield 
expressed  an  opinion  that  copyholds  were  within  that  statute ; 
and,  except  the  dictum  of  Blengowe,  J.,  in  BuUer's  N.  P.,  there 
is  no  authority  the  other  way. 

[  137  ]       Littledale,  J. : 

The  statute  extends  to  copyholds.  The  general  rule  laid  down 
in  Hey  don' 8  case  (4),  and  adopted  in  Comyns's  Dig.  Copyhold,  N,. 

(1)  9  Co.  Eep.  104  a.  (3)  Cowp.  705. 

(2)  1  E.  E.  39  (1  Cox,  278).  (4)  3  Co.  Eep.  7. 
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is  applicable  here,  that  when  no  prejudice  ensues  to  the  lord        DoBd. 
by  it,  copyholds  are  included  within  the  general  words  "  lands,  ^^ 

tenements,  and  hereditaments,"  in  a  statute.  Bottbibll. 

JtARSX,  V.I 

I  have  no  doubt  in  this  case  that  the  statute  affects  copyholds 
according  to  the  general  rule  laid  down  in  Go.  Copyholder,  58, 
and  Hey  don' 8  case  (i).  As  to  MatJiews  v.  Feaver(2),  the  very 
reason  there  given  by  the  Master  of  the  Rolls,  for  saying  that 
the  statute  did  not  extend  to  copyholds,  shews  that  in  a  case 
where  that  reason  had  not  applied,  his  opinion  would  have  been 
that  they  are  within  the  stat.  27  Eliz.  c.  4.  As  to  the  second 
objection,  that  the  plaintiff  was  a  party  to  both  conveyances,  the 
answer  is,  that  if  the  first  conveyance  was  fraudulent,  it  was  void 
from  the  first,  although  the  subsequent  purchaser  had  notice: 
Doe  V.  Manning  (3).  His  knowledge  was  perfectly  immaterial, 
and  his  subsequent  admittance,  on  purchase  for  a  valuable 
consideration,  gave  him  a  good  title. 

Patteson,  J. : 

I  think  the  statute  applies  to  copyholds :  the  words  ''  lands 
and  tenements"  are  sufficiently  large  to  embrace  them,  and  there 
is  nothing  to  take  them  out  of  the  enactment.  In  2  Watkins  on 
Copyholds,  chap.  10,  the  matter  is  considered  how  far  statutes 
apply  to  copyholds ;  and  he  adopts  the  rule  laid  down  in 
Heydon's  case(i),  stating  that  ''if  the  interest  of  the  lord  be 
not  prejudiced  ;  if  no  injury  accrue  to  the  copyholder  any  more 
than,  under  the  same  circumstances,  *  would  accrue  to  the  free ;  [  *188  ] 
copyhold  tenements  must,  equally  with  freehold,  be  within  the 
public  Acts  of  the  State."  The  present  case  is  within  the  rule, 
and  does  not  fall  within  any  exception. 

Jtuigment  for  the  defendant. 

(1)  3  Co.  Eep.  7  a.  (3)  9  E.  E.  503  (9  East,  59). 

(2)  1  E.  E.  39  (1  Cox,  278). 
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1883.  REX  V.  The  Goveenor  and  Company  of  The 

"^  ^'  CHELSEA  WATER  WORKS  (1). 

(6  Bam.  &  Adol.  156—169;  S.  C.  2  N.  &  M.  767 ;  2  L.  J.  (N.  S.)  M.  0.  98.) 

By  a  grant  of  Oteo,  I.,  recitmg  that  the  Chelsea  Water  Works  Company 
had  undertaken  works  for  supplying  Westminster,  &c.  with  water,  and 
had  petitioned  the  Crown  for  liberty  to  use  a  certain  canal  or  basin  and 
old  pond  in  St.  James's  Park,  and  to  lay  mains  through  the  Park  to 
and  from  the  same  for  the  purpose  aforesaid ;  and  that  the  Surveyor- 
General  had  reported  that  the  said  undertaking  might  be  conyenient  to 
his  Majesty,  and  to  many  of  his  subjects,  and  ornamental  to  the  Park ; 
the  King  gave,  granted,  and  assigned  to  the  Company  and  their  successors 
the  said  canal,  &c.  to  be  converted  into  reservoirs,  and  to  be  used  and 
enjoyed  by  them  as  such,  for  the  purposes  aforesaid,  during  the  royal 
pleasure.  Liberty  was  also  granted  them  to  break  up  the  ground 
at  all  times  through  the  said  Park  for  laying  therein  pipes  or  mains 
to  and  from  the  old  pond  and  canal  for  the  purposes  aforesaid,  making 
good  the  groimd  so  broken  as  soon  as  possible.  Certain  conditions 
were  added,  prescribing  the  direction  in  which  the  pipes  should  be 
carried,  the  breadth  of  ground  to  be  broken,  &c.  The  Company  were 
to  supply  St.  James's  Palace  at  reasonable  rates ;  and  the  Banger  was 
empowered  to  supervise  all  the  Company's  works  in  the  Park,  and 
order  them  to  rectify  and  reform  the  same,  if  not  done  according  to 
the  conditions. 

The  Company  took  the  basin  and  pond  in  pursuance  of  the  warrant, 
and  made  a  reservoir,  into  which  they  conveyed  water,  and  laid  pipes 
communicating  with  it,  for  the  purposes  aforesaid.  They  subsequently 
made  expensive  improvements  in  and  about  the  reservoir,  on  the  requi- 
sition of  the  Crown ;  and  they  were  never  allowed  to  alter  or  repair  it 
but  by  leave,  and  under  the  inspection,  of  the  Crown  surveyor.  They 
pay  no  rent,  and  are  paid  for  supplying  the  Palace,  as  well  as  other 
residences.  The  Banger  is  rated  to  the  poor  for  the  herbage  growing  on 
the  surface  of  the  soil  in  the  Park,  including  that  under  which  the  pipes 
pass. 

Held,  first,  that  the  Company  were  rateable  as  occupiers  of  the  reser- 
voir. Secondly,  that  they  were  rateable  for  the  occupation  of  land  below 
the  surface  of  the  soil  by  their  pipes,  though  another  person  was  rated 
for  the  herbage. 

The  Governor  and  Company  of  the  Chelsea  Waterworks  were 
rated  to  the  relief  of  the  poor  of  the  parish  of  St.  Martin-in-the- 
FieldSy  "for  land,  basin,  reservoir,  and  tanks  in  the  Green  Park, 
and  for  water-trunks  and  pipes  there,  and  for  their  occupation 

(1)  Cited    (with    other    cases)    in  Drainage  Co.  (H.  L.),  '95,  A.  C.  117, 

the  judgment  of  Lord  Herschell,  125,  64  L.  J.  M.  C.  113,  71  L.  T. 

L.O.  in  Holywell  Union  AMewment  818. — B.  C. 
CommiUee  y.  Halkyn  District  Mines 
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of  all  other  land  and  ground  for  the  purposes  of  all  their  other 
water-trunks  and  pipes  laid  in  and  under  ground,  for  the  supply 
of  persons  with  water."  On  appeal  to  the  Quarter  Sessions  for 
the  county  of  Middlesex  (November,  1880),  the  rate  was  con- 
firmed, subject  to  the  opinion  of  this  Court  on  the  following 
case: 

The  Chelsea  Waterworks  Company  was  incorporated  by  statute 
8  Geo.  I.  c.  26,  which  authorised  them,  for  the  purpose  of 
supplying  a  certain  district  of  London  with  water,  to  lay  pipes 
and  branches  in  and  through  any  of  the  streets,  passages,  &c. 
in  or  about  Westminster,  and  the  parts  adjacent,  and  to  break 
up  the  pavements  and  Aground,  and  to  dig  and  sink  for  laying, 
amending,  and  repairing  such  pipes  and  branches  from  time 
to  time,  they,  so  soon  as  might  be,  filling  up  and  making  good 
the  same.  In  pursuance  of  the  Act,  engine-houses  and  other 
works  were  erected  in  the  parish  of  St.  George,  Hanover 
Square,  for  which  the  Company  are  there  rated ;  and  from 
those  works  divers  pipes  and  branches  for  the  supply  of  water 
have  been  laid  under  ground  in  and  through  the  public  streets 
of  various  parishes,  and,  among  others,  of  the  respondent 
parish. 

Another  portion  of  similar  pipes,  and  also  a  basin,  reservoir, 
tanks,  and  water-trunks,  are  situate  within  his  Majesty's  Park 
called  the  Green  Park,  in  the  respondent  parish;  and  were 
included  in  the  above  assessment.  The  pipes  in  the  Park  are 
laid  in  the  ground,  and  used  for  the  conveyance  and  supply 
of  water  to  persons  paying  the  Company  for  the  same.  The 
herbage  growing  on  the  surface  of  the  soil  in  the  Park,  including 
that  under  which  the  pipes  pass,  is  rated  in  the  hands  of  the 
Banger  of  the  Park,  to  the  relief  of  the  poor  of  the  respondent 
parish. 

The  basin  or  reservoir  is  also  situated  in  the  Green  Park 
in  the  respondent  parish,  and  was  formerly  a  pond.  It  com- 
municates with  the  last-mentioned  pipes,  and,  together  with 
the  tanks  and  water-trunks  above  mentioned,  forms  part  of  the 
Company's  works.  In  the  year  1725  permission  was  given 
to  the  Company  to  make  use  of  the  pond,  by  the  following 
warrant. 
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"Warrant  to  the  Governor  and  Company  of  Chelsea  Water- 
works to  convert  into  and  use  for  reservoirs  two  ponds  in  St. 
James's  Park. 

"By  the  Lords  Justices.  W.Cant.  King  C,  Dobsbt,  Boxbubgh, 
HoLLEs  Newcastle,  Bebkeley. 

"  We,  in  his  Majesty's  name  and  on  his  Majesty's  behalf,  do 
give  and  grant  the  commission  and  licence  and  authority  following : 

"George,  by  the  grace  of  God,  &c. — Whereas  the  Governor 
and  Company,  &c.  have,  by  their  petition  to  us,  humbly  repre- 
sented that,  being  encouraged  by  our  Boyal  charter,  they  have 
undertaken  a  very  great  work,  in  order  to  supply  the  city  of 
Westminster  and  parts  adjacent  with  water,  which  is  so  much 
wanted ;  and  that  they  have  so  far  succeeded  in  their  under- 
taking, that  they  intend  forthwith  to  make  their  reservoirs,  and 
lay  their  mains  from  their  machines  to  serve  those  reservoirs ; 
but  that  they  cannot  have  a  proper  place  to  make  a  reservoir 
to  supply  our  Palace  at  St.  James's,  and  the  middle  and  lower 
part  of  Westminster,  unless  we  shall  be  graciously  pleased  to 
permit  them  to  make  use  of  the  canal  or  basin  lately  made 
in  St.  James's  Park,  over  against  Devonshire  House,  and  the 
use  of  the  old  pond  adjoining  to  the  Deer-pen  Grove  there ;  and 
have,  therefore,  humbly  prayed  the  liberty  to  use  and  enjoy 
the  said  basin  or  canal,  and  the  said  old  pond,  and  to  lay  a  main 
or  mains  through  the  said  Park,  to  and  from  the  same,  for  the 
purposes  aforesaid :  which  petition  being,  by  the  Commissioners 
of  our  Treasury,  referred  to  our  Surveyor-General,  he  hath, 
amongst  other  things,  reported  that  this  undertaking,  which 
must  be  very  chargeable,  may  be  of  great  convenience  to  many 
of  our  subjects  in  and  about  Westminster ;  and  if  the  petitioners 
be  allowed  the  use  of  the  said  canal  and  old  pond  for  reservoirs, 
our  Palace  of  St.  James's  may  be  constantly  supplied  with 
a  sufficient  quantity  of  water,  not  only  for  common  use,  but  for 
a  fountain,  or  other  waterwork,  which  we  at  any  time  may  think 
fit  to  have  *made  in  our  garden  of  our  said  Palace;  and, 
moreover,  that  the  said  canal,  which  is  now  dry,  and  the  said 
old  pond,  only  being  put  into  and  kept  in  good  repair,  and  full 
of  water,  which  the  petitioners  are  willing  to  do  at  their  own 
proper  charge,  will  be  an  ornament  to  that  part  of  our  said 
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Park,  rather  than  any  prejudice  to  it,  and  it  may  be  of  good 
service  to  have  two  such  bodies  of  water  ready,  in  case  of  fire : 
all  which  we  having  taken  into  our  Boyal  consideration,  are 
graciously  pleased  to  gratify  the  petitioners  in  their  request : 
Enow  ye,  therefore,  that  we,  for  the  considerations  aforesaid, 
and  for  other  good  causes  and  considerations  us  hereunto  moving, 
have  given,  granted,  and  assigned,  and  do  by  these  presents 
give,  grant,  and  assign  unto  the  said  Governor  and  Company, 
&c.,  and  their  successors,  all  that  the  canal  or  basin,  and  all 
that  the  old  pond  in  our  said  Park  afore  described,  to  be  con- 
verted into  reservoirs,  and  to  be  used  and  enjoyed  by  the  said 
Company  and  their  successors  as  such  and  for  the  purposes 
aforesaid,  for  and  during  the  pleasure  of  us,  our  heirs  and 
successors.  And,  moreover,  we  have  given  and  granted,  and 
by  these  presents  do  give  and  grant,  unto  the  said  Governor, 
&c.,  and  their  successors,  and  such  agents,  servants,  workmen, 
and  others,  as  the  said  Governor,  &c.  shall  from  time  to  time 
think  fit  to  employ,  full  and  free  liberty,  licence,  privilege,  and 
authority,  from  time  to  time  and  at  all  times  hereafter,  to  dig 
and  break  up  the  ground  through  our  said  Park,  for  laying 
therein  pipes  or  mains  to  the  said  old  pond  and  canal,  and  from 
the  said  old  pond  'and  canal  to  such  places  as  shall  be  found 
most  proper  for  conveying  water  to  our  said  Palace,  and  to  the 
streets  and  houses  adjacent,  and  also  for  altering,  repairing,  and 
amending  such  pipes  and  mains  from  *time  to  time,  as  occasion 
shall  require.  Provided  nevertheless,  and  our  meaning  is,  that  the 
grant,  power,  and  authority  hereby  given,  or  meant  or  intended  to 
be  given  to  the  said  Company  and  their  successors,  shall  be  subject 
and  liable  to  the  rules  and  conditions  following ;  that  is  to  say : '' 
The  conditions  were,  that  the  Company  should  lay  their  mains 
and  pipes  in  a  certain  line,  described  by  reference  to  a  plan; 
that  the  ground  to  be  broken  up  should  not  exceed  a  certain 
breadth,  and  that  the  mains  or  pipes  should  be  of  a  particular 
quality  and  thickness;  that  on  the  digging  up  of  the  ground 
for  lajdng,  or  for  altering  or  repairing  the  mains  or  pipes,  it 
should,  at  the  expense  of  the  Company,  be  made  good  again 
as  soon  as  conveniently  could  be  done,  and  sown  with  hay-seeds; 
and  that  the  Company  should  repair  any  damage  to  be  done 
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by  them  to  the  walls  or  otherwise  in  the  Park.  It  was  further 
stipulated  as  follows : 

'*  That  the  said  Governor  and  Company,  and  their  successors, 
shall  supply  our  Boyal  Palace  at  St.  James's  with  such  quantity 
of  water  as  shall  be  necessary,  at  such  low  and  moderate  rates 
as  the  Commissioners  of  our  Treasury,  or  High  Treasurer  for 
the  time  being,  shall  think  reasonable  to  direct  and  appoint. 

^'  That  the  Banger  of  our  said  Park  for  the  time  being  shall 
be,  and  is  hereby,  empowered  to  supervise  all  works  that  shall 
from  time  to  time  be  done  within  our  said  Park  by  the  said 
Company  and  their  successors,  or  their  agents,  servants,  work- 
men, and  others,  in  pursuance  of  this  our  grant,  licence,  and 
authority;  and  to  inspect  and  see  that  the  said  works  be  at 
all  times  done  and  performed  in  manner  before  directed;  and 
to  order  the  said  Company,  and  their  successors,  to  rectify 
and  ^reform  the  works  they  shall  do  and  perform,  or  be  at  any 
time  a-doing  or  performing,  in  case  they  be  not  done  and 
performed  conformable  to  the  aforegoing  rules  and  directions." 
The  Banger  of  the  Park,  and  other  his  Majesty's  officers  whom 
it  might  concern,  were  required  to  be  aiding  and  assisting  to 
the  Company  in  the  execution  of  the  powers,  privileges,  and 
authorities  thereby  granted  or  meant  to  be  granted.  The 
warrant  was  **  Given  at  his  Majesty's  Palace  at  Whitehall,  the 
29th  day  of  July,  1725,  in  the  eleventh  year  of  his  Majesty's 
reign.  By  their  Excellencies'  command.  (Signed)  B.  Walpolb. 
Chas.  Turner.     Geo.  Dodinoton." 


Under  this  warrant  the  Company  have  ever  since  used  the  pond, 
and  have  made  the  reservoir,  and  basin  and  tanks,  and  laid  the 
pipes  above-mentioned  in  the  Green  Park,  and  have  conveyed 
water  into  the  said  reservoir  or  basin,  and  through  it  in  its  pro- 
gress to  the  houses  they  supply.  The  tanks  are  works  necessary 
to  the  reservoir  or  basin,  and  to  be  considered  as  a  part  of  it. 
About  two  years  ago,  when  certain  improvements  were  being 
made  in  that  vicinity,  the  Company  were  required  by  the  Crown 
to  cleanse  and  reconstruct  the  reservoir,  and  to  brick  the  sides  and 
bottom,  which  they  did  under  the  superintendence  of  the  Crown 
Surveyor ;  at  the  same  time  they  erected  tanks  and  other  works 
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for  cleansing  the  surface  of  the  water  while  in  the  reservoir,  and 
keeping  it  at  a  proper  level.  They  have  also,  at  a  considerable 
expense,  enclosed  the  reservoir  with  an  ornamental  railing,  under 
the  same  superintendence,  it  having  been  represented  to  them,  on 
behalf  of  the  Crown,  that  some  fence  was  necessary  to  prevent  the 
^recurrence  of  accidents,  some  of  which  had  lately  happened. 

The  Company  have  no  interest  in  the  basin  or  in  the  soil,  other 
than  is  conveyed  by  the  Boyal  warrant,  nor  do  they  occupy  it 
further  than  as  above  stated.  The  use  of  it  is  not  essential  to 
their  purposes,  but  it  is  beneficial  to  them  by  enabling  them  to 
charge  or  fill  their  main  pipes  without  working  their  engines  at 
the  head  of  their  works  (i),  and  the  Company  are  by  this  means 
better  enabled  to  use  the  said  engines  when  they  think  proper  for 
the  supply  of  other  districts  than  those  communicating  with  the 
reservoir,  and  for  other  purposes ;  and  in  particular  it  may  be 
useful  in  case  of  fire.  The  fish  in  the  reservoir  have  been  taken 
by  the  Deputy  Ranger,  the  Company  not  objecting;  and  the 
Company  have  been  always  restrained  from  making  alterations 
in  or  doing  repairs  to  the  basin,  unless  by  the  express  permission 
of  the  Crown  Surveyor,  and  under  his  inspection.  They  pay  no 
rent,  and  are  paid  for  supplying  the  Palace,  in  the  same  manner 
as  for  the  supply  of  their  other  customers. 

The  question  for  the  consideration  of  the  Court  was,  whether 
any,  and  what  portion,  of  the  works  in  the  Green  Park,  before 
described,  was  rateable  to  the  relief  of  the  poor  of  the  said  parish ; 
and  the  case  fixed  the  rates  to  be  assessed,  if  the  Court  should 
be  of  opinion  that  the  reservoir,  and  works  forming  part  of  it, 
were  rateable,  and  not  the  pipes  within  the  Park ;  or  the  pipes 
only,  or  both.  No  question  was  made  as  to  the  *pipes  in  the 
streets.     The  case  was  argued  in  Easter  Term  (2). 
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Sir  James  Scarlett,  J,  L.  Adolphus,  and  ChanneU,  in  support 
of  the  rate : 

First,  as  to  the  reservoir  and  works  annexed.  The  question  is, 
whether  the  Company  are  occupiers  of  the  reservoir,  or  have 
only  an  easement  in  it.  It  is  clear  from  the  King's  grant,  that 
a  continued  and  exclusive  enjoyment  of  it  was  contemplated. 

(1)  The  water  is  brought  from  the  (2)  Before  Denman,  Ch.  J.,  Little- 
Thames.    See  the  Act,  8  Geo.  I.  c.  26.      dale  and  Parke,  JJ. 
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The  terms  used  in  granting,  the  reasons  assigned  in  the  recital, 
the  purposes  enumerated,  and  the  conditions  imposed,  all  shew 
this.  The  case,  therefore,  is  not  like  that  of  Rex  v.  The  Mersey 
and  Irwell  Navigation  Company  (i),  where  the  parties  rated  had 
(as  to  the  bed  of  the  river)  a  mere  privilege,  and  took  nothing 
corporeal  by  the  authority  given  them,  and  had  no  exclusive 
occupation.  The  same  distinction  will  apply  to  Rex  v.  Thomas  (2), 
and  Rex  v.  The  Undertakers  of  the  Aire  and  Colder  Navigation  (3). 
There  nothing  was  held  but  an  incorporeal  hereditament ;  here 
the  Company  have  the  soil  for  the  purpose  of  keeping  water  in 
it.  They  have  a  possession,  in  respect  of  which  they  might 
maintain  trespass :  Dyson  v.  Collick  (4).  In  Rex  v.  JoUiffe  (5),  a 
person  who  rented  a  mere  way-leave  over  another's  land  was 
held  not  rateable;  but  in  Rex  v.  Bell  and  others (6),  where 
parties  held  a  lease  of  waggon-ways,  constructing  the  ways  as 
was  most  convenient  to  themselves,  and  excluding  all  persons 
but  themselves  and  those  whom  they  authorized,  the  rate  was 
confirmed.  *The  difference  is  the  same  between  this  and  the 
three  cases  above  cited.  If  the  Grown  had,  by  such  a  grant  as 
this,  given  the  Company  a  granary  to  keep  corn  in,  there  could 
have  been  no  doubt  as  to  the  occupation ;  it  makes  no  difference 
here,  that  the  premises  granted  are  an  excavation  in  the  ground, 
and  the  thing  kept  upon  them  is  water.  The  water,  which  they 
sell,  is  as  much  the  goods  of  the  Company  as  if  it  were  grain,  or 
oil.  In  Rex  v.  The  Mayor,  tic.  of  Bath  (7),  Lord  Ellenborough 
said,  "  They  (the  Corporation)  are  occupiers  of  the  reservoirs, 
which  they  are  empowered  to  make,  and  in  which  the  water, 
which  they  are  also  authorized  to  collect,  is  kept."  It  is  true  the 
occupation  in  this  case  is  only  during  pleasure,  but  that  is 
immaterial.  In  Rex  v.  £eZZ(8),  Lord  Kenyon  said,  '*  the  question 
is  merely,  whether  the  defendants  are  or  are  not  possessed  of 
property  that  is  rateable  to  the  poor.  We  are  not,"  he  says,  "  to 
enquire  into  the  titles  of  the  occupiers."  The  same  doctrine  was 
before  laid  down  in  Lord  Bute  v.  GrindaU  (9).  In  that  case,  and 
in  Rex  v.  Terrott  (lo),  the  occupation  was  at  the  pleasure  of  the 


(1)  32  R.  R.  591  (9  B.  &  0.  95). 

(2)  32  R.  R.  601  (9  B.  &  C.  114). 

(3)  33  R.  R.  344  (9  B.  &  0.  820). 

(4)  24  R.  R.  484  (5  B.  &  Aid.  600). 

(5)  1  R.  R.  437  (2  T.  R.  90). 


(6)  7  T.  R.  598. 

(7)  13  R.  R.  333  (14  East,  609). 

(8)  7  T.  R.  at  p.  600. 

(9)  1  R.  R.  220  (1  T.  R.  338). 
(10)  7  R.  R.  502  (3  East,  606). 
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Crown.  The  conditions  imposed  in  this  case  make  no  difference, 
but  rather  tend  to  shew  the  exclusiveness  of  the  Gompany^s 
occupation.  At  all  events  they  are  only  like  the  covenants  in 
many  leases,  to  cultivate  in  a  certain  manner,  or  to  do  repairs 
subject  to  the  approbation  of  the  landlord's  surveyor. 

Then  as  to  the  pipes.  No  question  is  made  as  to  the  pipes  laid 
in  the  streets,  and  there  is  no  substantial  distinction  between 
them  and  those  in  the  Park.  T^ie  Company  are  empowered  to 
break  the  soil  there,  for  ^the  purpose  of  laying  therein  their 
pipes  and  mains ;  and  that  is  done.  The  purpose  of  these  pipes 
is  as  permanent  as  that  of  the  reservoirs,  which  would  be  useless 
without  them.  In  Rex  v.  The  Mayor,  dc.  of  Bath  (i),  where  the 
Corporation  were  held  rateable  as  occupiers  of  their  reservoirs, 
the  Court  being  of  opinion  that  these  came  within  the  description 
of  "  land  "  in  43  Eliz.  c.  2,  Lord  Ellenborouoh  said:  **  I  confess 
I  have  great  difficulty  in  distinguishing  between  the  case  of  water 
collected  in  a  trunk,  or  reservoir,  so  many  yards  wide,  or  in  pipes 
so  many  inches  wide,  each  being  attached  to  the  soil."  And  in 
Rex  V.  The  Rochdale  Waterivorks  Company  (2),  the  pipes  and 
reservoirs  were  held  to  be  undistinguishable,  and  both  liable  to 
the  rate.  A  reservoir  receiving  water  in  one  part,  and  discharging 
it  in  another,  is,  in  fact,  nothing  more  than  an  open  pipe.  In 
Rex  V.  The  Biiininghavi  Gas-Light  Company  (3),  it  was  taken  for 
granted  that  the  Company  were  rateable  for  their  gas-pipes  ;  and 
this  was  expressly  held  in  Rex  v.  The  Brighton  Gas-Light  Com- 
pany (4).  In  Rex  V.  The  Mersey  and  Irwell  Navigation  Company, 
Pabke,  J.  says  (5) :  ^' No  person  can  be  an  occupier,  unless  he 
has  the  exclusive  right  to  enjoy  some  portion  of  the  soil.  The 
Companies  who  have  gas-pipes  have  the  exclusive  right  to  enjoy 
a  portion  of  the  soil :  they  have  the  exclusive  right  of  occupying, 
by  means  of  these  pipes,  that  portion  of  the  soil  in  which  the 
main  is."  It  is  true  that,  in  the  present  case,  the  Eanger  is  rated 
for  the  herbage  on  the  surface  of  the  soil  under  which  the  pipes 
are  laid ;  but  there  is  no  doubt  that  the  surface  of  land  may  be 
in  one  person,  while  the  substratum  is  *in  another,  who  may  or 


(1)  13  B.  B.  333  (14  East,  618). 

(2)  1  M.  &  S.  634. 

(3)  25  B.  B.  483  (1  B.  &  C.  506). 


(4)  29  B.  B.  290  (5  B.  &  C.  466). 

(5)  32  B.  B.  591  (9  B.  &  0.  112). 
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may  not  have  the  privilege  of  using  that  under-portion :  Rowe  v. 
Brenton  (i).  Here,  by  the  Royal  warrant,  that  privilege  is  in  the 
Company,  and  they  occapy  the  substratum  by  their  pipes. 

F.  PoUock  and  Bodkin,  contra  : 

It  would  be  difficult,  after  the  cases  of  Rex  v.  Birmingham  Oas- 
Liffht  Company  (2) ,  and  Rex  v.  The  Brighton  Gaa-Light  Company  (3), 
to  contend,  generally,  that  pipes  of  this  description  are  not  rate- 
able. But  here  the  herbage  of  the  ground  under  which  the  pipes 
are  laid  is  the  Banger's,  and  he  is  rated  for  it ;  and  there  is  no 
authority  for  the  rating  of  an  underground  occupation,  where  the 
surface  of  the  soil  is  in  different  hands.  This  view  appears  to 
have  been  taken  by  Bulleb,  J.  in  Rex  v.  JoUiffe  (4),  where  he 
observes,  that  the  appellant  had  a  mere  way-leave  over  the  sur- 
face, and  if  he  could  be  assessed  for  that,  the  soil  would  be  doubly 
rated.  The  rating  of  pipes  under  the  streets  does  not  affect  this 
question,  because  no  person  is  rated  for  the  surface  of  the  streets. 
In  the  cases  cited  on  the  other  side,  as  to  occupation  by  pipes, 
the  parties  had  an  absolute  interest  in  the  soil,  or  at  least  no  one 
else  had  a  rateable  interest.  The  dictum  of  Pabke,  J.,  which  has 
been  cited,  is,  that  no  person  is  an  occupier,  unless  he  has  the 
exclusive  right  to  some  portion  of  the  soil.  It  cannot  be  said 
that  if  the  owner  of  a  field,  or  a  house,  gives  permission  for  pipes 
to  be  passed  under  part  of  his  property,  there  is  a  rateable  occupa- 
tion by  means  of  such  pipes.  As  to  the  reservoir,  it  was  not 
made  by  the  Company ;  they  had  only  the  King's  permission  to 
avail  themselves  of  it,  as  if  the  Crown  had  permitted  *them  to 
make  use  of  the  Serpentine  River,  or  Virginia  Water,  for  a  like 
purpose.  There  is  no  exclusive  occupation.  The  recital  of  the 
warrant  of  Geo.  I.,  which  states  the  petition  of  the  Company, 
shews  that  they  did  not  even  ask  for  an  Exclusive  occupation : 
they  only  prayed  the  liberty  to  use  and  enjoy  the  reservoir  and 
pond ;  that  petition  only  was  referred  to  the  Commissioners  of 
the  Treasury ;  and  the  recommendation  of  the  Surveyor-General, 
and  the  grant  of  the  Crown  thereupon  made,  are  not  to  be  extended 
in  construction  beyond  what  the  parties  asked.     The  Crown  only 

(1)  32  R.  R.  524,  547  (8  B.  &  C.    (3)  29  R.  B.  290  (5  B.  &  0.  466). 
737,  766).  (4)  1  R.  B.  at  p.  438  (2  T.  B.  94). 

(2)  25  B.  R.  483  (1  B.  &  C.  506). 
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gives  the  use  of  a  reservoir  and  pond.  The  case  may  be  different, 
in  this  point  of  view,  as  to  the  pipes,  because  the  Company  do 
ask  permission  to  "lay  their  mains,"  which  may  imply  an 
exclusive  occupation ;  but  with  respect  to  the  reservoir,  there  is 
no  such  occupation  asked  or  given  :  they  use  it  in  common  with 
the  Crown.  The  Board  of  Works  might  at  any  time  exercise  a 
control  over  it.  Substantially,  the  Company  have  no  greater 
interest  in  this  basin,  than  the  Mersey  and  Irwell  Navigation 
Company  had  in  the  water  under  their  jurisdiction  in  the  case 
cited  on  the  other  side  (i).  It  is  nothing  more  than  the  case  of 
proprietors  obtaining  leave  to  pass  a  body  of  water  through  lands 
of  the  Crown,  on  condition  of  keeping  it  in  an  ornamental  state. 

Denman,  Ch.  J. : 

I  think  it  is  quite  clear  the  pipes  in  the  Park  are  rateable. 
The  Banger  is  rated  for  the  herbage  only.  It  is  evident,  there- 
fore, that  the  soil  beneath  may  be  rateifi  in  the  hands  of  other 
persons,  who  have  the  exclusive  use  and  possession  of  that.  As 
to  the  reservoir,  the  Court  will  take  time  to  look  into  the  grant, 
and  consider  its  effect. 

LiTTLBDALE,  J.  : 

As  to  the  pipes  in  the  Park,  I  entertain  no  doubt.  The  cir- 
cumstance of  the  herbage  being  rated  in  the  hands  of  the  Banger, 
affords  no  ground  for  exempting  them. 

Parke,  J. : 

I  am  of  the  same  opinion.     Nothing  is  rated  in  the  Banger's 

hands  but  the  herbage. 

As  to  the  other  part  of  the  case. 

Cur.  adv,  vvlL 

In  the  present  Term,  the  judgment  of  the  Court  was 
delivered  by 

Penman,  Ch.  J.,  who,  after  stating  the  case,  proceeded  as  follows  : 

With  respect  to  the  pipes  laid  in  the  Park,  it  was  admitted  by 
the  learned  counsel  for  the  appellants,  that,  unless  he  could  dis- 
tinguish this  case  from  those  in  which  it  was  decided  that  pipes 

(1)  32  E.  E.  591  (9  B.  &  0.  96). 
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of  similar  companies  laid  in  the  streets  were  rateable,  the  rate 
in  the  present  instance,  in  that  respect,  must  be  confirmed.  The 
ground  of  distinction  was,  that  here  another  person  was  rated 
for  the  surface  of  the  land  under  which  the  pipes  were  placed. 
But  we  are*  clearly  of  opinion  that  this  makes  no  difference. 
That  part  of  the  soil  which  the  Company  occupied  was  not 
included  in  that  rate.  Upon  this  question  the  Court  expressed 
a  clear  opmion  in  the  course  of  the  argument. 

The  only  reason  for  deferring  our  judgment  was,  that  we  might 
have  an  opportunity  of  more  attentively  considering  the  effect  of 
the  Eoyal  warrant,  under  which  the  reservoirs  were  made.  We 
have  done  so ;  and  we  are  of  opinion  that  it  gave  to  the  Company 
as  much  interest  in  the  space  where  their  reservoirs  are  made, 
as  in  that  where  the  pipes  are  laid.  It  is  impossible  ''^to  dis- 
tinguish one  from  the  other.  Their  interest,  indeed,  in  the 
former  is  expressly,  in  the  latter  by  implication,  at  will  only ; 
but  a  tenant  at  will  is,  until  the  will  be  determined,  an  occupier 
of  the  land ;  and  as  the  Company  are,  on  the  authority  of  the 
decided  cases,  the  occupiers  of  the  land  filled  by  the  pipes,  they 
must  be  considered  as  the  occupiers  of  that  where  the  reservoirs 
are  constructed.  They  appear  to  us  to  have  the  exclusive  right 
in  a  portion  of  the  soil  in  both  cases,  though  for  a  limited 

purpose  only. 

Rate  confirmed,  for  the  amount  stated  in  the  case. 


1833.  In  the  Matter  op  CULLEY. 

[  230  1  (5  Bam.  &  Adol.  230—232 ;  S.  C.  2  N.  &  M.  61.) 

The  Court,  on  the  application  of  the  Crown,  set  aside  a  coroner's 
inquisition,  lor  defects  apparent  on  the  face  of  it.  Rule  absolute  in  the 
first  instance. 

A  coroner's  inquisition,  taken  on  view  of  the  body  of  Bobert 
CuUey,  stated  that  on,  &c.  at,  &c.  a  public  meeting  of  a  great 
number  of  persons  then  and  there  assembled,  took  place,  in 
consequence  of  a  certain  placard, "  to  adopt  preparatory  measurea 
for  holding  a  national  convention,"  and  that  the  said  Bobert 
CuUey,  being  one  of  the  constables  of  the  metropolitan  police, 
in  the  execution  of  his  duty,  was  present ;  and  that  a  person,  to 
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the  jurors  unknown,  in  and  upon  the  said  *Robert  Culley,  in  the         in  re 

Ottt  t  w 

peace  of  God  and  of  our  said  lord  the  King  being,  did  make  an  ' 

assault,  and  him,  with  a  certain  sharp  instrument,  did  strike, 
stab,  and  penetrate ;  and  by  such  striking,  stabbing,  and  pene- 
trating, did  give  unto  the  said  Bobert  Culley  a  mortal  wound, 
of  which  he  died.  It  then  proceeded  as  follows  :  And  the  jurors 
aforesaid  upon  their  oaths  do  say,  that  we  find  a  verdict  of 
justifiable  homicide,  from  no  Biot  Act  or  any  proclamation 
ordering  the  people  to  disperse  being  read  ;  and  we  consider  that 
Government  did  not  take  proper  measures  to  prevent  the  meeting, 
and  that  the  conduct  of  the  police  was  brutal,  ferocious,  and 
unprovoked  by  the  people ;  and  we  hope  that  Government  will 
take  such  steps  in  future  as  will  prevent  the  occurrence  of  such 
disgraceful  scenes.     In  this  Term 

The  Solicitor-General  (having,  on  the  preceding  day,  obtained 
a  ceHioran  to  bring  up  the  proceedings),  moved  (May  80th)  that 
the  inquisition  might  be  quashed,  on  the  ground  that  it  was  bad 
in  point  of  law ;  and  that,  as  it  might  be  evidence  on  an  indict- 
ment relative  to  the  same  transactions,  it  ought  not  to  be  suffered 
to  remain  on  record.  Independently  of  this  reason,  such  an 
inquisition  may,  undoubtedly,  be  quashed  by  the  Court  for 
defects  apparent  on  the  face  of  it  (i). 

(Denman,  Ch.  J. :  Must  not  the  application  to  quash  it  be  made 
by  a  party  interested  ?) 

The  present  appUcation  is  made  on  the  part  of  the  Crown,  which 
has  an  interest  in  the  administration  of  justice.  The  jury,  by 
the  inquisition,  state  that  the  killing  of  Culley  was  justifiable 
homicide,  not  because  he  *had  given  any  provocation  to  the  party  [  '232  ] 
who  assaulted  him,  or  because  that  party  was  wholly  free  from 
blame,  but  because  certain  other  persons,  viz.  the  magistrates  or 
the  Government,  had  not  done  what  the  jury  thought  ought  to 
have  been  done,  and  because  the  conduct  of  the  other  policemen 
was  not  what  it  ought  to  have  been.  To  make  homicide  justifi- 
able, the  party  killing  ought  to  be  wholly  free  from  blame.    There 

(1)  Bearing* $  case,  Cro.  Eliz.  193 ;      Rex  v.  Ilethersal,  3  Mod.  80;  Anwi,^ 
FranciB  Oily' 9  case,  Cro.  Jac.  635;       12  Mod.  112. 
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In  re         is  nothing  to  shew  that  the  person  who  inflicted  the  wound  on 
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CuUey  was  blameless.     There  is  sufficient  ground  for  quashing 
the  inquisition,  or,  at  least,  for  granting  a  rule  nisi. 

(Patteson,  J. :  It  is  the  ordinary  practice  at  the  Assizes  to 
quash  coroners'  inquisitions  for  defects  apparent  on  the  face  of 

« 

them.) 

Denman,  Ch.  J. : 

The  inquisition  is  a  nullity.  I  doubt  whether  there  is  any 
finding  at  all.  The  jury,  in  effect,  say  that  the  slaying  of  CuUey 
was  justifiable  because  certain  other  persons  had  either  acted 
improperly  or  been  guilty  of  neglect  of  duty.  There  is  no  pre- 
tence for  saying,  on  the  facts  found,  that  it  was  justifiable 
homicide.  There  is  nothing  to  shew  that  the  deceased  had  ever 
given  any  provocation  for  the  assault.  I  entertained  at  first 
some  doubt  whether  the  inquisition  ought  to  be  quashed  by  this 
Court  except  on  the  application  of  some  party  interested.  On 
further  consideration,  however,  I  think  it  may  be  quashed  on  the 
application  of  the  Crown,  which  has  an  interest  in  the  general 
administration  of  justice. 

LiTTLEDALE,  Parke,  and  Patteson,  JJ.  concurred. 

Inquisition  quashed. 


1833.        The    MAYOE,  BAILIFFS,  and  BUEGESSES  of  the 
'^—'  Borough  of  LEICESTEE  v.  BUEGESS. 

f  ^^*'  ^         (5  15am.  &  Adol.  246—254  ;  S.  C.  2  N.  &  M.  131 ;  2  L.  J.  (N.  S.)  K.  B.  187.) 

The  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  64(1),  for  permitting  the 
general  sale  of  beer  by  retail  in  England,  does  not  supersede  the  custom 
of  a  borough,  that  no  person  shall  cany  on  the  trade  of  an  alehouse- 
keeper  therein  who  is  not  a  burgess. 

Case.  The  declaration  stated  that  the  borough  of  Leicester 
was  an  ancient  borough,  in  which  there  had  been,  from  time 
immemorial,  a  body  corporate  known  by  divers  names  of  incor- 
poration,  and  that    Queen  Elizabeth,   by  her  letters  patent, 

(1)  Amended  and  in  part  repealed      to  affect  the  principle  of  the  case. — 
by  various  later  Acts;  but  not  so  as      B.  C. 
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constituted  and  created  the  burgesses  of  the  said  borough  a  body 
corporate  by  the  name  of  the  mayor,  bailiffs,  and  burgesses  of  the 
borough  of  Leicester,  and  that  there  is,  and  from  time  whereof, 
&c.  hath  been,  an  ancient  custom  in  the  said  borough,  "  that  no 
person,  not  being  a  burgess,  nor  the  widow  of  a  burgess  of  the 
said  borough,  should  carry  on  the  trade  of  an  alehouse-keeper 
within  the  limits  of  the  said  borough ;  yet  the  defendant,  well 
knowing,  &c.,  and  not  being  a  burgess  of  the  said  borough,  nor 
having  any  lawful  right  or  excuse  in  that  behalf,  but  contriving, 
&c.  heretofore,  to  wit,  on  the  30th  day  of  March,  1831,  and  on 
other  days,  &c.,  carried  on  the  trade  of  an  alehouse-keeper  within 
the  limits  of  the  said  borough,  contrary  to  the  said  custom,  and 
against  the  will  of  the  plaintiffs."  The  second  count  stated  the 
custom  to  be,  that  no  person,  not  being  a  burgess,  &c.,  nor  a 
person  licensed  by  the  mayor,  bailiffs,  and  burgesses,  should 
carry  on  the  said  trade  within  the  borough.  There  were  other 
counts,  stating  the  custom  with  some  variations,  and  charging 
the  defendant  with  selling  ale  and  beer  by  retail  within  the 
borough,  and  occupying  a  house,  and  trading  for  *that  purpose 
within  the  borough,  contrary  to  the  custom. 

Pleas,  1,  not  guilty.  2.  That  after  the  10th  day  of  October, 
in  the  year  of  our  Lord  1830,  mentioned  in  a  certain  Act  of 
Parliament  made,  &c.  (1  Will.  IV.),  entitled  "  An  Act  to  permit 
the  general  sale  of  Beer  and  Cyder  by  retail  in  England,"  and 
before  either  of  the  said  times  when,  &c.  in  the  declaration  men- 
tioned, that  is  to  say,  on,  &c.,  the  defendant,  then  and  there 
being  a  householder,  holding  and  occupying  the  said  house  in 
the  said  declaration  mentioned  to  have  been  occupied  by  the 
said  defendant,  and  being  then  and  there  assessed  to  the  poor- 
rates  in  the  said  parish  in  which  the  said  house  was  situated, 
and  in  which  he,  the  said  defendant,  was  licensed  to  sell  beer  by 
retail,  as  heremafter  mentioned,  and  not  then  and  there  being 
a  sheriff's  officer,  or  officer  executing  the  legal  process  of  any 
court  of  justice,  under  or  by  virtue  and  in  pursuance  of  the  pro- 
visions of  the  said  last-mentioned  Act  of  Parliament,  duly  applied 
for  and  obtained  from  certain  persons,  to  wit,  John  Tanfield  and 
Gervase  Ford,  the  said  G.  F.,  then  and  there  being  supervisor 
of  excise,  and  the  said  J.  T.  then  and  there  being  collector  of 
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The         excise  for  the  district  and  collection  within  which  the  house  after- 
Leicevsteu    mentioned  was  and  is  situate,  a  licence  under  the  hands  and 

BuRGFss      ^®^^®  ^*  *^®  ®^^^  ^'  ^'  ^°^  ^'  ■^•'  ^  ®®^^  '^^^^^  ^^^  ^^^  porter  by 
retail  in  the  said  district,  in  a  certain  house  and  premises  specified 

in  the  said  licence,  being  a  house  and  premises  situate  within 
the  limits  of  the  said  borough  and  district  and  collection,  and 
being  the  said  house  in  the  said  declaration  and  in  this  plea 
mentioned  to  have  been  occupied  by  the  said  defendant,  the  said 
[  *24.s  ]  district,  collection,  and  borough  not  being  *within  the  limits  of 
the  chief  office  of  excise  in  London ;  and  that  before  and  at  the 
said  times  when,  &c.  the  paid  licence  was  and  still  is  in  full  force 
and  effect,  and  that  at  the  said  times  when,  &c.  he,  the  said 
defendant,  by  virtue  of  the  said  licence,  did  sell  beer,  ale,  and 
porter  by  retail  in  the  said  house,  but  not  elsewhere  in  the  said 
borough ;  and  for  that  purpose,  and  in  so  doing,  but  not  other- 
wise or  elsewhere,  did  carry  on  the  said  trade  of  an  alehouse- 
keeper  and  victualler,  and  then  and  there  occupied  the  said  house 
for  the  purpose  of  selling  beer,  ale,  and  porter  by  retail  therein, 
and  therein  carried  on  the  said  trade  of  selling  beer,  ale,  and 
X)orter  as  the  defendant  lawfully  might  for  the  cause  aforesaid. 
8.  As  to  selling  ale  and  beer  by  retail,  and  occupying  a  house, 
and  trading  for  that  purpose,  within  the  borough :  That  the 
defendant  at  the  said  times  when,  &c.  sold  ale  and  beer  within 
the  said  borough,  and  for  that  purpose  occupied  a  house  and 
traded  within  the  said  borough,  to  wit,  in  a  certain  house  situate 
therein,  under  and  by  virtue  of  a  certain  licence  before  then,  to 
wit,  on  the  said  29th  day  of  October,  &c.,  duly  obtained  by 
him  for  that  purpose  under  the  provisions  of  the  said  Act  of 
Parliament,  &c.,  the  said  last-mentioned  house  being  specified 
in  the  last-mentioned  licence  in  that  behalf,  and  such  licence 
being  at  the  said  times  when,  &c.  in  full  force.  General  demurrer 
to  the  second  and  third  pleas.  Joinder.  The  demurrer  was  now 
argued  by 

Amos,  for  the  plaintiffs : 

The  local  custom  is  not  superseded  by  the  Act  11  Geo.  lY.  & 
1  Will.  IV.  c.  64.  The  preamble  of  that  statute  only  recites,, 
that  it  is  expedient  to  give  greater  facilities  for  the  sale  of  beer 
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"  than  are  *at  present  aflforcled  by  licenses  to  keepers  of  inns," 
&c.  If  the  intention  had  been  to  relax  the  customs  of  particular 
towns  and  corporations,  the  Legislature  would  have  expressed  it 
by  a  recital  to  that  effect,  as  is  done,  for  example,  in  3  Geo.  III. 
c.  8,  s.  1  (1) :  but  the  first  section  of  the  present  Act,  which 
makes  it  lawful  for  any  person  licensed  as  therein  is  mentioned 
to  sell  beer,  &c.  by  retail  in  any  part  of  England,  in  any  house 
or  premises  specified  in  such  license,  concludes,  *^  any  thing  in 
any  Act  or  Acts  heretofore  made,  or  in  force  at  the  time  of  the 
passing  of  this  Act,  to  the  contrary  notwithstanding ;  "  not 
mentioning  customs.  Affirmative  words  in  an  Act  do  not  take 
away  a  former  custom  :  Co.  Litt.  115  a.  Com.  Dig.  Parliament, 
(B)  24.  And  without  supx)osing  such  a  relaxation  as  will  be 
contended  for  on  the  other  side,  this  statute  does  afford  much 
greater  facilities  for  the  carrying  on  of  the  beer  trade  in  cities 
and  elsewhere  than  were  before  enjoyed.  In  Shmon  v.  Moss  (2), 
it  was  held  that  a  hawker's  license,  under  the  statute  50  Geo.  III. 
c.  41,  did  not  give  the  privilege  of  selling  goods  in  a  borough 
where,  by  custom  and  bye-law,  strangers  were  forbidden  to  trade. 
There  is  no  reason  for  contending  that  beer  licenses,  under  the 
present  Act,  have  a  more  extensive  effect.  No  intention  appears, 
either  in  the  Act  11  Geo.  IV.  &  1  Will.  IV.  c.  64,  or  in  9  Geo.  IV. 
c.  61,  which  consolidates  the  previous  statutes,  to  give  this 
peculiar  advantage  to  the  trade  in  beer. 


The 
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The  Solkitor 'General,  contra  : 

Looking  at  the  whole  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  64, 
it  is  plain  the  Legislature  ''^intended  to  take  away  restrictive  local 
customs  as  to  the  beer  trade.  Sect.  1  enables  the  persons  licensed 
under  this  Act  to  sell  in  any  part  of  England,  in  any  house 
specified  in  such  license.  Sect.  2  makes  it  lawful  for  every  and 
any  person,  being  a  householder  (except  such  persons  as  are 
after  specially  accepted),  to  obtain  a  license  for  that  purpose; 
and  the  exception  is,  '^  that  no  such  license  shall  be  granted  to 
any  person  being  a  sheiiff 's  officer,  or  officer  executing  the  legal 

( 1 )  Enabling  persons  who  have  been      trades, 
in  the  land  or  sea  service  since  the  (2)  36  B.  E.  655  (2  B.  &  Ad.  543). 

29th  of  November,  1748,  to  exercise 
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process  of  any  court  of  justice,  nor  to  any  person,  not  being  a 
householder  assessed  to  the  poor  rates  in  the  parish  or  place  in 
which  he  shall  be  licensed  to  sell."  The  Court  will  not  engraft 
other  exceptions  on  these,  nor  introduce  the  qualification  that 
the  party  shall,  in  particular  places,  be  a  freeman.  The  Act  is 
entitled,  *'  An  Act  to  permit  the  general  Sale  of  Beer  and  Cyder 
by  Betail  in  England."  The  title  may  be  referred  to  in  con- 
struing a  statute :  that  of  27  Geo.  III.  c.  44  was  relied  upon  in 
argument  on  both  sides,  in  Free  v.  Burgoyne  (i),  and  was  also 
referred  to  by  the  Lobd  Chancellor  in  the  same  case  before  the 
House  of  Lords  (2).  The  preamble,  here,  is  not  confined  by  the 
terms  used  to  mere  defects  in  the  system  of  licenses ;  and,  if  it 
were,  it  would  not  necessarily  restrain  the  enacting  clauses  :  Ilex 
V.  Pierce  (3).  The  preamble  is  only  to  be  referred  to  for  elucida- 
tion where  the  clauses  are  not  sufficiently  explained  aiiundr. 
The  twenty-ninth  section  saves  the  rights  and  privileges  of  the 
Universities  of  Oxford  and  Cambridge,  and  the  powers  and 
authorities  vested  by  charter  or  otherwise  in  the  chancellors, 
masters,  and  scholars  of  the  said  Universities,  and  their  "^suc- 
cessors ;  or  in  the  master,  wardens,  freemen,  and  commonalty  of 
the  vintners  of  the  city  of  London.  These  reservations,  according 
to  the  argument  for  the  plaintiffs,  would  be  needless ;  but  they 
shew  that,  without  such  a  reservation,  the  effect  of  the  statute 
would  have  been  to  supersede  those  particular  rights.  The  rule 
is,  that,  where  general  words  are  followed  by  words  of  exception, 
'^  all  that  is  not  within  the  particular  shall  be  within  the  general " : 
Lord  Zouch  v.  Moor  (4),  Wiltshire  v.  Jaines  (5).  The  policy  of 
this  Act  was  to  extend  the  trade  in  beer,  and  open  it  generally 
to  all  such  householders  as  are  there  mentioned,  who  could  give 
the  required  sm*eties.  Simsun  v.  Moss  (6)  was  decided  on  slight 
consideration,  and  differs  from  the  present  case,  inasmuch  as 
that  turned  upon  a  restraining,  this  on  an  enabling  statute. 

Amos,  in  reply : 
Section  29  does  not  refer  to  the  custom  of  cities  and  boroughs; 


(1)  5  B.  &  C.  400. 

(2)  31  R.  E.  2  (2  Bbgh  (N.  S.)  66). 

(3)  15  E.  E.  410  (3  M.  &  S.  62). 

(4)  2  Eoll.  Eep.  280 ;  14  Yin.  Abr. 


Grants,  H.  13,  pi.  61. 
(o)  Dyer,  58  b. 
(6)  36  E.  E.  655  (2  B.  &  Ad.  543). 
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and  it  is  borrowed  from  the  thirty 'Sixth  section  of  9  Geo.  IV.  c.  61 » 
which  clearly  was  not  intended  to  abrogate  any  local  customs. 
As  to  the  title  of  the  present  Act,  the  title  is  no  part  of  a  statute, 
according  to  many  authorities,  cited  in  2  Dwarris  on  Statutes,  658 ; 
and,  if  it  were  so,  in  this  case  it  is  favourable  to  the  plaintiffs. 
The  words  "in  any  part  of  England"  have  reference  merely  to 
the  limited  operation  of  the  statute,  which  extends  to  England 
only ;  and  the  exceptions  in  sect.  2  are  only  restrictions  upon  the 
power  previously  given  of  taking  out  licenses  in  places  where  they 
might  have  been  granted  before  the  Act. 

Denman,  Ch.  J. : 

I  must  say  that,  on  looking  to  the  general  language  used  in 
this  Act,  the  words  "  in  any  part  of  England,"  and  the  twenty- 
ninth  section,  it  struck  me,  at  first,  that  the  privilege  given  by 
the  statute  extended  to  all  places  but  those  excepted.  But,  on 
further  consideration,  both  of  the  general  purport  of  the  Act,  and 
of  the  first,  which  is  the  operating  clause,  I  am  of  opinion  it 
cannot  apply  to  places  where,  by  local  custom,  the  trade  is 
restricted.  It  is  true  the  second  section  empowers  any  person 
(with  the  exceptions  there  mentioned)  to  apply  for  and  obtain  a 
license;  but,  by  the  preceding  section,  that  license  only  gives 
power  to  sell,  any  thing  "in  any  Act  or  Acts"  of  Parliament  to  the 
contrary  notwithstanding :  it  does  not  supersede  customs.  The 
twenty-ninth  section  does  not  relate  to  exclusive  rights  of  selling, 
as  exercised  in  particular  places,  but  to  the  power  of  licensing 
which  existed  in  certain  jurisdictions,  and  which  is  preserved  to 
them,  although  the  like  powers  are  abolished  elsewhere. 

LiTTLEDALE,  J.  : 

The  words  of  this  statute,  in  the  clause  enabling  parties  to 
take  out  licenses,  are,  "  any  thing  in  any  Act  or  Acts  heretofore 
made,  or  iii  force  at  the  time  of  the  passing  of  this  Act,  to  the 
contrary  in  anywise  notwithstanding:"  there  is  no  reference  to 
local  customs;  where,  therefore,  such  existed,  this  clause  does 
not  alter  them.  The  Act  does  nothing  more  in  this  respect  than 
was  done  by  former  statutes :  it  only  gives  greater  facilities  in 
the  case  of  persons  not  precluded  by  local  custom  from  obtaining 
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licenses.  The  second  section,  with  the  exceptions  there  laid 
down,  is  only  a  continuation  of  the  first.  As  to  the  twenty-ninth, 
its  object  is  only  that  the  Universities  and  the  *Vintners'  Company 
should  retain  the  privileges  they  before  enjoyed,  in  regulating 
licenses  within  their  respective  jurisdictions.  A  distinction  has 
been  taken  between  this  case  and  Simsonv.  Moss  (i),  because  that 
arose  upon  a  restraining  statute ;  but  there  is  nothing  to  shew 
that  the  present  Act  was  meant  to  have  an  enabling  operation  as 
to  selling  in  particular  places. 

X ARKB,  J • I 

I  have  had  a  strong  opinion  on  this  case  from  the  first. 
Looking  both  to  the  preamble  and  the  body  of  the  Act,  I  think 
the  defendant's  pleas  cannot  be  supported.  The  preamble  states, 
that  ''it  is  expedient  for  the  better  supplying  the  public  with 
beer  in  England,  to  give  greater  facilities  for  the  sale  thereof  than 
are  at  present  afforded  by  licenses  to  keepers  of  inns,  alehouses, 
and  victualling-houses ; "  and  then  the  enacting  part  of  the 
section  makes  it  lawful  for  any  and  every  person  who  shall  obtain 
a  license  for  that  purpose  under  the  Act,  to  sell  beer  by  retail  in 
any  part  of  England,  in  any  house  specified  in  such  license,  ''any 
Act  or  Acts  heretofore  made  to  the  contrary  notwithstanding." 
That  shews  that  the  restriction  which  the  Legislature  meant  to 
take  away  was  the  parliamentary  restriction  imposed  by  former 
statutes ;  and  this  is  consistent  with  the  preamble  and  the  title. 
The  powers  of  the  Universities  and  of  the  Vintners'  Company, 
mentioned  in  the  twenty-ninth  section,  are  merely  the  jurisdic- 
tion, and  privilege  of  licensing  enjoyed  by  those  bodies :  they  are 
not  powers  of  the  same  kind  as  the  right  of  exclusively  selling, 
which  exists  by  custom  in  certain  boroughs. 

Patteson,  J. : 

I  am  of  the  same  opinion.  It  appears  to  me  that  this  statute 
has  nothing  to  do  with  the  customs  of  particular  places.  If  it 
had  been  intended  to  take  away  these  customs,  they  might  have 
been  expressly  noticed.  The  powers  saved  by  sect.  29  are  of  a 
different  natm-e.    The  first  section  enables  any  person  licensed 

(1)  36  R.  E.  655  (2  B.  &  Ad.  543). 
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under  the  Act  to  sell  beer  by  retail  in  any  part  of  England,  in 

any  house  or  premises  specified  in  such  license.     The  argument 

for  the  defendant  would  go  the  length  of  shewing,  that  a  covenant 

in  a  lease  not  to  sell  beer  on  the  premises,  would  be  superseded 

by  the  statute. 

Judgment  for  the  plaintiffs. 


The 
Mayor  op 
Leicestkr 

Burgess, 


REX  V.  Dame  MILDMAY  and  Another. 

(5  Bam.  &  Add.  254—281 ;  S.  C.  2  N.  &  M.  778.) 

A  copyholder  in  fee  surrendered  to  the  use  of  another  person »  and 
afterwards,  and  before  the  admittonoe  of  the  surrenderee,  committed 
and  was  oonricted  of  simple  felony :  there  being  a  custom  in  the  manor 
that  any  tenant  of  customary  tenements,  who  should  commit  and  be  con- 
victed of  felony,  should  forfeit  his  said  tenements  to  the  lord(l) :  Held, 
that  the  surrenderor,  before  admittance,  was  still  tenant  for  the  purpose 
of  forfeiture;  and  that  his  estate  was  forfeited  to  the  lord,  and  the 
surrenderee  not  entitled  to  be  admitted. 

MAyDAMUS,  reciting  that  the  manor  of  Marvell,  from  time 
immemorial,  had  been  an  ancient  manor,  within  which  there 
were  various  copyhold  tenements  granted  by  and  held  of  the 
lord  or  lady  of  the  manor,  according  to  the  custom  of  the  manor, 
and  demised  and  demiseable  by  copy  of  Court  roll,  according  to 
the  custom  of  the  manor,  and  that  the  lord  or  lady,  and  the 
steward  for  the  time  being,  held  customary  Courts  for  the 
manor,  and  accepted,  and  of  right  ought  to  accept,  all  such 
surrenders  of  any  of  the  said  customary  ^tenements  as  have  been 
and  are  duly  tendered  for  acceptance,  according  to  the  custom ; 
and  also  of  right  ought  to  make  re-grants  of,  and  admittance 
to,  such  customary  tenements  as  have  been  surrendered  for 
that  purpose,  to  persons  entitled  thereto,  and  to  such  intents  as 
they  might  have  required,  and  may  require,  according  to  the 
custom.  It  then  stated  that  John  Boyes,  on  or  about  the  4th  of 
August,  1880,  then  being  one  of  the  copyhold  and  customaiy 
tenants  in  fee  of  certain  tenements  of  the  manor  according  to 
the  custom,  did  duly  make  a  surrender  in  fee  of  the  said  tene- 
ments into  the  hands  of  the  lady  of  the  manor,  to  the  use  and 

(1)  See  now,  however,  the  For-  tenor  of  the  Act  and  the  saving  clause 
fciture  Act,  1870  (33  &  34  Vict.  c.  23).  (s.  32),  whether  the  Act  is  intended  to 
(Jtnere,  having  regard  to  the  general      override  the  lord's  franchise. — E.  C. 


1838. 
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Bex  behoof  of  H.  Southwell  and  his  heirs  for  ever,  according  to  the 
Dahe  custom  of  the  manor,  upon  condition  that,  if  Boyes  should  pay 
MiLDMAY.  ^  Southwell  the  full  sum  of  500Z.  with  4J  per  cent,  interest  on 
the  4th  of  February  then  next,  the  surrender  was  to  be  void; 
that  the  surrender  was  taken  out  of  Court  by  the  deputy  steward » 
and  duly  enrolled  at  the  next  general  Court  holden  on  the  26th  of 
October,  1830,  and  that  Boyes  did  not  pay  to  Southwell  the  sum 
of  500/.  with  interest,  by  reason  whereof  the  same  surrender 
remained  in  full  force,  and  Southwell  was  entitled  in  pursuance 
thereof  to  be  admitted  as  tenant  in  fee  of  the  premises  mentioned 
in  the  surrender ;  that  application  had  been  made  to  the  defen- 
dants by  Southwell  to  admit  him,  and  that  the  defendants  refused. 
It  then  commanded  the  defendants  to  admit  him.  The  defen- 
dants by  their  return  conceded  generally  the  right  of  admission 
as  stated  in  the  mandamus,  but  alleged  an  immemorial  custom 
within  the  manor  ''  that,  if  any  customary  tenant  of  the  said 
manor  holding  customary  tenements  in  fee  or  otherwise,  parcel 
[  •256  ]  of  the  manor,  at  the  will  of  the  lord  or  lady  of  *the  said  manor, 
according  to  the  custom  of  the  manor,  should  commit  felony,  and 
should  be  convicted  thereof,  he  should  forfeit  his  said  customary 
tenements  within  the  said  manor  to  the  use  and  benefit  of  the 
lord  or  lady  of  the  said  manor  for  the  time  being,  and  his  or  her 
heirs  or  successors  for  ever;  that  Boyes  on  the  4th  of  August,  1830,. 
duly  made  the  surrender,  and  the  same  was  presented ;  that  after 
the  said  surrender  and  presentment  thereof,  Boyes  committed 
and  was  convicted  of  felony,  which  conviction  remained  of 
record,  and  was  not  since  reversed  or  set  aside."  It  then  set 
out  the  record  of  the  conviction  for  feloniously  stealing,  taking 
and  carrying  away  five  sovereigns,  and  that  the  judgment 
of  the  Court  was,  that  Boyes  should  be  transported  for 
seven  years;  that  by  reason  of  the  commission  of  the  felony 
aforesaid,  and  of  the  said  conviction,  the  said  copyhold  tene- 
ments had  escheated  to  the  lady  of  the  manor  according 
to  the  custom,  and,  therefore,  she  seized  into  her  hands  the 
same,  and  could  not  admit  Southwell  to  the  same,  as  by 
the  writ  she  was  commanded.  A  rule  nisi  was  obtained  for 
quashing  this  return  as  insufficent,  and  for  issuing  a  peremp- 
tory  mandamus.     The  Court  ordered  the  case  to  be  set  down 
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ill  the  special  paper  for  argument,  and  it  T^'as  argued  (i)  in  last         Rex 
Hilary  Term  by  dIme 


e. 

MlLDMAT. 


Dampier,  for  the  Crown : 

The  lord  cannot  take  advantage  of  a  forfeiture  between 
surrender  and  admittance,  and  a  peremptory  mandamus  ought 
to  issue.  The  surrenderor  was  possessed  of  an  estate  in  fee. 
The  return  admits  that  the  surrender  was  enrolled  regularly, 
*and  made  for  valuable  consideration.  It  was  irrevocable  by  [  •257  ] 
the  surrenderor:  it  was  an  actual  conveyance  of  the  property, 
not  a  mere  agreement  to  convey:  and,  that  being  so,  the 
surrenderee,  who  was  alw^ays  ready  to  be  admitted,  has  a  right 
to  call  on  the  lord  to  perfect  the  conveyance.  The  lord's  claim 
to  forfeiture  accrued  after  the  surrender,  by  escheat.  No  case 
is  to  be  found  of  an  escheat  intermediate  between  surrender 
and  admittance.  There  is  one  case,  however,  which  may  direct 
the  Court.  Suppose  a  testator,  seised  in  fee,  surrenders  to  the 
use  of  his  will:  he  dies  without  heirs,  and  with  a  will.  The 
lord  must  admit  the  appointee.  He  cannot  set  up  the  escheat 
intermediate  by  the  death  of  the  tenant  without  heirs.  It  is 
true  that,  in  that  case,  he  might  again  surrender  the  estate 
in  fee,  if  he  chose,  and  it  would  pass  by  such  surrender: 
Fitch  V.  Hockley  (2),  Southcotc  v.  Adams  (3).  The  testator,  in  this 
supposed  case,  having  surrendered  to  the  use  of  his  will,  might, 
during  his  life,  forfeit  or  re-surrender:  the  reason  is,  because 
the  cestui  que  use  is  unknown ;  but,  as  soon  as  he  is  known, 
his  right  to  admission  enures,  and  cannot  be  defeated  by  escheat. 
The  knowledge  and  the  valuable  consideration  of  and  by  the  cestui 
que  use  are  important.  In  the  j)resent  case,  at  the  time  of  the 
surrender,  both  existed.  The  appointee's  claim  is  weaker  than 
the  cestui  que  use's ;  for  to  the  former  is  required  a  will  and  an 
admittance ;  to  the  latter  only  admittance.  It  is  necessary,  in  the 
absence  of  all  precedents  as  to  copyholds,  to  refer  to  analogous 
cases  as  to  freeholds.  A  devise,  though  it  takes  effect  *after  the  [  *258  ] 
testator's  death,  will  prevent  an  escheat  (4).  In  Goodcheap's  case  (o), 

(1)  Before  Littledale,  Taunton,  and  (4)  Co.  litt.  236  a,  n.  (1) ;  and  soo 
Patteson,  JJ.  3  Cruise  Dig.  456. 

(2)  Cro.  Eliz.  442 ;  4  Co.  Kep.  23  a.  (o)  49  Edw.  HI.  fo.  16,  abridged 

(3)  1  Roll.  Rep.  250.  in  Bix)oke\s  Abr.  tit.  Devise,  pi.  10. 
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Rex  a  feme  coveH,  seised  of  lands  in  London,  devised  them  to  be  sold  by 
Dame  ber  executors,  and  died  without  heii*s ;  and  the  question  was,  if  the 
MiLDMAY.  Jq^j^^  should  escheat,  or  if  the  executors  might  sell.  But  it  seems 
the  executors  might  sell,  for  the  land  is  bound  by  this  devise,  and 
caimot  escheat.  There,  the  testatrix  dying  without  heirs,  the 
King,  as  lord,  would  have  taken  by  escheat,  had  not  the  vendee 
of  the  executor  taken  by  a  species  of  relation ;  for  an  immediate 
devise  has  a  sufficient  inception  in  the  lifetime  of  the  testator  to 
X^revent  an  escheat.  Thus,  in  81  Hen.  YIII.  45  b,  it  is  said,  if  a 
man  devise  land  to  another,  and  die  without  heir,  the  land  will 
not  escheat,  because  the  devise  prevents  the  escheat  by  inception' 
in  his  life  (i).  So  the  judgment  in  this  case  ought  to  be  against 
the  lord,  on  the  ground  of  relation,  which  has  a  very  wide 
operation  in  cases  of  copyhold.  The  admittance  relates  to  the 
surrender,  and  the  surrenderee's  title  begins  from  the  date  of  it. 
Several  instances  of  relation  are  put  in  a  note  to  Grantham  v* 
Copley  (2).     One  is  from  Co.  Litt.  59  b :  "  If  two  joint  tenants 

a 

be  of  copyhold  lands  in  fee,  and  the  one  out  of  Court,  according 
to  the  custom,  surrender  his  part  to  the  lord's  hands  to  the  use 
of  his  last  will,  and  by  his  will  deviseth  his  part  to  a  stranger 
in  fee,  and  dieth,  and  at  the  next  Court  the  surrender  is 
presented,  by  the  surrender  and  presentment  the  jointure  was 
severed,  and  the  devisee  ought  to  be  admitted  to  the  moiety 
[  •250  ]  of  the  lands ;  for  *now  by  relation  the  state  of  the  land  was 
bound  by  the  surrender."  After  the  surrenderee  has  been 
admitted,  he  may  lay  his  demise  in  ejectment  to  recover  the 
copyhold  premises,  on  the  day  of  the  surrender,  or  any  day 
between  that  and  the  admittance:  Holdfast  v.  Clapham(z). 
Can'  V.  Singer  (4)  shews  that,  where  there  is  no  custom  pre- 
scribing the  mode  of  barring  an  entail  of  copyhold,  it  may 
be  barred  by  suiTender  to  the  use  of  a  will.  In  that  case, 
WiLLES,  Ch.  J.  says,  "  When  there  is  a  will  and  admittance, 
that  has  a  retrospect  to  the  surrender  to  all  intents,  and  it  is 
therefore  a  bar  from  the  time  of  the  surrender,  not  from  the 
death  of  the  testator."  But  it  will  be  said,  that  the  doctrine 
of  relation  applies  only  as  between  the  parties,  or  those  claiming 

(1)  Cited  in  1  RoUc,  214.  (3)  1  B.  R.  309  (1  T.  R.  600). 

(2)  2  Saund.  422  c,  n,  2.  (4)  2  Ves.  Sen.  603. 
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under  them,  and  that  here  the  lord  is  a  stranger  to  the  sur-  Rex 
renderor,  and  as  he  claims  an  interest,  and  is  not  merely  an  damk 
instrument  of  conveyance,  he  is  not  barred.  First,  it  is  a  m^^'^^'ay. 
universal  rule,  in  all  conveyances  where  there  are  several  times 
and  acts,  that  there  should  be  a  relation  of  all  the  subordinate 
parts  to  the  most  essential  part.  Secondly,  a  joint  tenant, 
by  whose  surrender  the  right  of  survivor  is  barred,  Co.  Litt. 
59  b,  and  an  issue  in  tail,  whose  estate  is  barred,  Carr  v. 
Singer  (i),  are  strangers  to  the  surrenderor.  Thirdly,  the  lord 
did  not  at  one  time  {i.e.  before  the  forfeiture)  claim  an  interest, 
the  interest  was  then  in  the  surrenderee,  Vaughan  v.  Atkins  (2) : 
and  one  who  has  undertaken  to  hold  as  depositary  to  the  use 
of  the  surrenderee,  cannot  afterwards  claim  in  interest.  The 
lord  was  only  an  instrument,  and  no  change  of  circumstances 
could  divest  him  of  that  character,  though  it  might  cause  an 
alteration  in  the  conveyance  (3).  *The  words  of  Ashhurst,  J.  [•2(;oi 
in  Holdfast  v.  Clapham^i),  will  be  cited  to  shew  that  it  is  only 
''as  against  all  persons  but  the  lord,  that  the  title  of  the 
surrenderee,  after  admittance,  is  perfect  as  from  the  time  of 
the  surrender,  and  shall  relate  back  to  it."  But  that  is  a  mere 
nhiter  dictum y  and  no  authority  is  cited  in  support  of  it;  and  the 
report  in  that  respect  may  probably  be  incorrect.  A  MS.  note 
of  this  part  of  the  judgment  by  Mr.  (afterwards  Ch.  J.)  Gihhs, 
is  as  follows :  "  An  ejectment  may  be  maintained  even  without 
admittance,  for  the  title  is  good  against  every  one  but  the  lord : 
admittance  is  required  for  his  sake."  That  passage  can  only 
apply  to  an  heir,  for  he  only,  before  admittance,  can  maintain 
ejectment.  It  is  clear  the  case  of  an  heir  and  not  of  a  sur- 
renderee was  spoken  of  by  the  learned  Judge:  it  is,  at  best, 
a  mere  obiter  dictum,  but  it  is  more  probably  an  inaccuracy 
of  the  reporter.  But  the  case  put,  of  surrender  to  the  use 
of  the  will  when  the  testator  dies  without  heirs,  is  an  instance 
where  even  the  title  of  the  surrenderee  is  good  against  the  lord. 
So  is  Goodcheap's  case  (5),  which  is  one  of  freehold,  and  is 
therefore  a  case  a  fortiori :  for  a  freehold  is  not  so  easily  divested 

(1)  2  Ves.  Sen.  603.  (4)  1  E.  E.  309  (1  T.  E.  600). 

(2)  o  Burr.  2764.  (o)  49  Edw.  III.  fo.  16. 

(3)  Litt.  §  302. 
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Rex         and  transposed ;  but  an  estate  at  will  is  a  creature  of  the  will, 

Dame       ^^^  18  ^ot  necessarily  conveyed  by  external  symbols.     It  may 

MiLDMAY.     j^g  gg^£^  jjjg^^^  j^g  |.jjQ  Jqj.^  jg  j^qj.  benefited  by  the  surrenderee's 

escheat,  according  to  Hoe  d.  Jefery  v.  Hicks  {\),  he  must  be 
benefited  by  the  surrenderor's,  else  he  would  have  no  forfeiting 
tenant.  But  the  answer  to  that  is  given  by  the  Master  of  the 
Bolls  in  Burgess  v.  Wheaic  (2) :    "  It  is  not  every  argument 

[  '261  ]  in  *law  or  logic  that  holds  e  converso.  There  should  be  a 
reciprocal  right  to  have  a  reciprocal  equity."  The  right  of  the 
lord  is  to  have  a  serviceable  tenant,  either  by  substitution  or 
continuance.  Thus,  if  a  mortgagor  dies  without  heirs,  the  lord 
cannot  redeem  (3) ;  if  the  mortgagee  die  without  heirs,  the 
mortgagor  may  redeem  and  enter  against  the  lord:  Pawlett 
V.  The  Attorney 'General  {4t).  If  disseisor  die  without  heirs,  the 
disseisee  may  enter  against  the  lord  who  has  entered  for  the 
disseisor's  escheat  (5) ;  if  the  disseisee  die  without  heu*s,  the  lord 
will  not  take  if  the  tenant  have  title  (6).  If  a  vendee  die  without 
heirs  before  conveyance,  the  lord  takes  nothing;  if  the  vendor 
die,  the  lord  must  make  a  title  to  the  vendee,  and  must  hold 
the  purchase  money  as  trustee  for  the  vendor's  personal  repre- 
sentative: Burgess  v.  Wheate{7).  It  has  been  said  that  a  lord 
pro  tempoir  might  admit  in  fee,  because  it  was  for  the  succeed- 
ing lord's  benefit  that  he  should  have  a  tenant,  in  respect  of  the 
service  to  be  rendered  (8).  The  reciprocity  is,  not  to  have  a 
forfeiting  tenant,  but  a  tenant  to  do  the  service.  There  are 
many  cases  where  the  lord  will  not  have  a  forfeiting  tenant. 
An  heir  before  admittance  cannot  forfeit;  if  so,  the  lord  has 
there  no  forfeiting  tenant.  If  the  surrenderee  on  condition 
be  admitted,  and  forfeits,  the  surrenderor  can  claim  against 
the  lord  on  performance  of  the  condition;  if  so,  the  lord  has 
no  forfeiting  tenant.  Between  the  death  of  a  testator  without 
heirs  and  admittance  of  appointee,  there  is  no  forfeiting  tenant. 
But,  conceding  the  argument  from  reciprocity,  then   because 

£  *2G2  J       alienation  and  *escheat  are  convertible  terms,  and  he  who  can 

(1)  2  Wile.  13.  (5)  Co.  Litt.  268  b. 

(2)  1  W.  BL  144.  (6)  Co.  Litt.  268  b. 

(3)  Co.  Litt.  206  a.  (7)  1  W.  BL  150. 

(4)  Hard.  465.  (8)  Gilbert's  Tenures,  205. 
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alienate  can  cause  escheat,  and  vice  versa,  as  here  the  surrenderor         uex 
could  not  alienate,  he  cannot  cause  escheat.  Again,  by  forfeiture        dIJ^e 
for  felony,  all  estates  made  after  the  felony  are  avoided  (i).     Mildmay. 
Here  a  surrender  after  the  felony  would  have  been  bad ;  con- 
sequently, by  reciprocity,  a  surrender  before  the  felony  must 
be  good. 

A  surrender  is  an  alienation :  it  is  at  least  a  charge,  and  more 
than  a  possibility.  But  possibilities  and  contingencies  bind  free- 
hold estates  in  the  hands  of  the  lord  claiming  by  escheat :  Nichols 
V.  Nichols  (2).  Lease  for  life  conditioned  that  lessee  should  have 
a  fee  if  lessor  should  die  without  issue.  Lessor  being  attainted 
of  treason  by  Act  of  Parliament,  whereby  all  his  lands  were  for- 
feited, died  without  issue :  and  it  was  adjudged  that  the  lessee 
had  the  fee  against  the  Crown  ;  ''for  the  lessor's  escheat,  nor  any 
cause  whatever,  shall  prejudice  the  lessee ;  but  when  the  condi- 
tion is  performed,  the  fee  vests  in  the  lessee,  discharged  of  all 
incumbrances  made  by  the  lessor,  or  under  felony  or  treason 
done  by  him  "(3).  Lord  Coke  says  of  a  lease  for  life  conditioned 
to  have  fee,  that  the  fee  passes  not  before  the  performance  of  the 
condition;  and  he  adds  afterwards,  ''  This  enures  as  an  executory 
grant  "(4).  But  Plowden,  486,  487  of  the  case  before  cited,  says, 
*'  The  condition  is  an  agreement  real,  with  which  the  land  is 
charged,  into  whatsoever  hands  it  comes,"  so  that  no  act  between 
the  grant  and  the  day  shall  prejudice  the  lessee.  No  fee  passed, 
vet  it  was  bound.  In  Co.  Litt.  218  a  it  is  said,  ''  If  the  condition 
be  *to  increase  an  estate,  that  is  to  lay,  (that  the  lessee  is)  to  [  *263  ] 
have  fee  upon  payment  of  money  to  the  lessor  or  his  heirs  at  a 
certain  day,  and  before  the  day  the  lessor  is  attainted  of  treason 
or  felony,  and  also  before  the  day  is  executed,  now  is  the  condi- 
tion become  impossible  by  the  act  and  offence  of  the  lessor ;  and 
yet  the  lessee  shall  not  have  fee,  because  a  precedent  condi- 
tion to  increase  an  estate  must  be  performed,  and,  if  it  become 
impossible,  no  estate  shall  arise.'*  The  execution  of  the  attainted 
person,  there,  was  the  only  reason  why  it  became  impossible  to 
perform  the  condition ;  payment  to  the  attainted  person  before 
execution  would  have  taken  the  fee  from  the  lord  by  relation,  for 

(1)  Co.  Litt.  390  b.  (3)  Plowd.  48a 

(2)  Plowd.  481.  (4)  Co.  Litt.  217  b. 
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Glx  an  attainted  person  is  not,  to  all  purposes,  dead  in  law.  It  will 
Dame  be  said,  that  Paivlett  v.  The  Attorney-General  (i)  shews  merely 
MiLDMAT.  ^YioX  the  surrenderor  or  mortgagor  may  redeem  against  the  lord 
who  takes  on  escheat  of  the  admitted  surrenderee  ;  but  it  proves 
also,  that,  where  a  perfect  tenant  forfeits,  the  lord  shall  not 
retain :  why  then  should  he  retain  on  forfeiture  of  a  tenant  who 
has  surrendered,  who,  when  he  surrendered,  had  full  dominion 
over  the  estate?  Giles  v.  Graver (2).  Such  a  person  may  so 
affect  it,  that,  into  whatsoever  hands  it  comes  by  forfeiture,  it 
shall  be  bound  :  Wahhufham^s  case  (3)-  The  lord,  by  escheat,  is 
assignee  and  privy  in  law  (4).  He  takes,  therefore,  subject  to 
lien.  The  estate  or  the  land  is  bound.  Go.  Litt.  338  b  shews 
that,  in  certain  cases,  although  as  between  two  parties,  the  estate 
of  a  surrenderor  may  have  vanished,  yet,  as  to  a  third  person, 
L  •2r.4  ]  *it  shall  remain.  The  estate  may  be  freed  from  a  trust,  but  not 
from  a  charge:  WaUinghanis  case  (3).  Even  if  the  estate  be 
gone,  still  the  land  is  charged  (5),  and  the  lord  cannot  retain  it. 

Assuming  that  the  doctrine  of  relation  does  not  apply  in  this 
case,  still  the  lord  may  be  bound  ;  for  it  may  be  contended  that 
the  lord  is  owner  in  demesne,  so  that  the  custom  does  not  apply. 
The  surrenderor  after  surrender  is  not  tenant  to  every  intent ; 
he  continues  tenant  merely  for  preservation  of  the  tenancy,  and 
not  to  cause  escheat  (6).  In  Co.  Litt.  62  a,  it  is  said,  ''By  surrender 
out  of  Court  the  copyhold  estate  passes  to  the  lord  under  a  secret 
condition  that  it  be  presented  at  the  next  Court  according  to  the 
custom  of  the  manor ;  "  and  in  Co.  Copyholder,  s.  39,  it  is  said, 
''  Till  admittance,  the  lord  takes  notice  of  the  grantor  as  tenant; " 
not  that  he  is  really  tenant.  ''  The  interest  is  in  him  but 
secundum  qiiid^  and  not  absolutely.  The  grantee  cannot  be 
deluded  of  the  effects  of  his  surrender."  In  Rex  v.  Boughey  (7), 
HoLROYD,  J.  says,  that,  ''until  admittance,  the  estate  is  not 
completely  taken  out  of  the  surrenderor.'*  But  he  who  forfeits 
must  not  be  simply  secundum  quid  a  tenant :  the  estate  must  be 
completely  in  him,  forfeiture  being  strictissimi  juris.    In  early 

(1)  Hardr.  465.  (5)  Litt.  s.  289;  Co.  Litt.  349  a. 

(2)  9  Bing.  139,  16L  (6)  Co.  Litt.  62  a;  4  Co.  23  a. 

(3)  Plowd.  559.  (7)  25  R.  B.  516  (1  B.  &  C.  565). 

(4)  Co.  Litt.  215  b,  352  a. 
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times  both  surrender  and  admittance  were  real  conveyances.         Bez- 

mm 

Surrender  was  one  conveyance,  admittance  of  the  party  recom-  DAifE 
mended  by  the  surrenderor  was  another.  The  admittance  then  Mildmat. 
was  of  grace  and  favour,  now  it  is  of  right  (i) ;  and  when  custom 
had  bound  the  lord  to  admit,  both  were  parts  of  one  conveyance ; 
the  latter  formal  and  governed  *by  the  former,  which  is  the  [  *2<>o  1 
essential  part.  In  the  one  view,  '^  the  surrenderee  is  in  by  grant 
of  the  lord  :  "  Rigden  v.  V oilier  (2),  Crouther  v.  Oldfield  (3),  and 
so  is  the  title  pleaded.  And  in  that  view  the  lord  must  be  con- 
sidered as  in  by  the  surrender.  In  the  other,  relation  must 
operate.  But  suppose  the  cestui  que  use  did  not  seek  admittance. 
The  lord  had  no  right  to  or  wish  for  the  land ;  he  .required  a 
serviceable  tenant.  Hence  the  surrenderor,  being  the  lord's 
villain,  must  by  the  lord's  will  have  continued  tenant.  But  the 
will  of  the  lord  so  continuing  him  tenant  ought  not  to  operate 
against  the  cestui  que  use  for  the  purpose  of  forfeiture ;  for  ''  the 
estate  is  really  in  the  lord,  though  the  surrenderor  shall  have  the 
profits :  "  Alien  v.  iVa«fe(4),  Rigden  v.  Vallier{2).  It  is  said  in 
Tavemer  v.  CromiveU(5)  that  the  party  admitted  is  in  by  the 
surrenderor,  but  that  has  reference  to  the  proposition  which 
follows,  that  the  lord  cannot  affect  the  estate  with  any  charges 
in  its  transit  through  him. 

The  surrenderor  has  an  usufruct  to  allow  him  to  perform 
service,  but  to  give  him  more  would  prejudice  the  lord,  for  by 
escheat  the  service  is  destroyed.  ''  Tenancy  is  the  fruit ;  escheat 
is  the  tree  itself."  (Spelman.)  After  surrender  he  remains 
tenant  by  fiction,  to  preserve  the  tenancy,  but  not  so  that,  by 
fiction,  the  tenancy  may  be  destroyed.  Tenancies  are  often  for 
certain  and  not  all  purposes  :  Butler  and  Baker's  case  (6). 

This  forfeiture  is  by  custom,  and  which  to  be  valid  must  have 
commenced  before  the  time  of  legal  memory.     The  lord  had  full 
power  over  the  estate  before  the  ^tenant  had  gained  an  estate       [  *266  ] 
according  to  the  custom,  for  otherwise  the  lord  could  not  have 
imposed  the  condition  now  relied  upon,  it  being  solely  for  his 

(1)  2  Wils.  401.  (5)  4  Co.  Bep.  27  a. 

(2)  2  Ves.  sen.  257.  (6)  3  Co.  Eep.  29  b.     See  Plowd. 

(3)  1  Salk.  365.  486  ;  Co.  Litt.  2  b. 

(4)  Noy.  152. 
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Rex  benefit.  But  at  that  time  a  surrender  was  an  actual  conveyance 
Damb  of  the  estate  to  the  lord,  and  he  actually  regranted  the  estate  by 
MiLDMAY.  admittance.  The  surrenderor  was  no  tenant  after  the  surrender 
and  before  admittance.  His  felony,  therefore,  could  not  have 
been  contemplated  by  the  custom ;  he  could  not  forfeit  to  the 
lord  what  the  lord  had  already.  The  felony  contemplated  was 
that  of  the  then  actual  tenants,  those  unaffected  by  surrender. 
The  custom  now,  no  more  than  then,  applies  ;  it  is  a  private  cus- 
tom, it  causes  forfeiture,  and  is  to  be  strictly  construed.  A  grant 
of  conusance  does  not  include  subsequently  created  actions  (i). 
So  grant  of  conusance  within  a  manor,  gives  none  over  land 
subsequently  escheated  (2). 

It  may  be  said  that  the  lord  will  be  defrauded  if  the  estate  be 
neither  in  the  surrenderor  nor  the  surrenderee  for  the  purpose  of 
forfeiture,  for  by  universal  practice  the  mortgagee  is  never 
admitted.  Now,  if  such  be  the  practice,  the  argument  prim^ 
impressionis  becomes  the  stronger,  for  some  case  ought  to  have 
been  found  which  would  be  an  authority  on  the  other  side.  It  is 
enough,  however,  to  say  that  the  mortgagee  would  be  defrauded 
if  the  surrenderor  did  forfeit,  for  he  would  lose  his  pledge,  the 
lord  only  shifts  his  tenant.  Fraud  must  be  alleged  ;  it  will  not 
be  presumed  in  a  case  of  mandamus.  The  lord  will  lose  no  fruit 
of  tenure,  he  is  triply  secured,  by  the  continuing  tenancy  of  the 
[  '267  ]  surrenderor,  *relation  of  admittance,  and  necessity  of  admittance. 
Admittance  is  either  sought  for  or  not.  If  it  be  sought  for,  no 
question  arises.  If  it  be  not  sought  for,  the  surrenderor's  interest 
is  gone,  and  the  lord  may  proclaim  and  seize  qiwmqu^i,  &c.  In 
case  of  a  surrender  to  will  and  no  heir,  the  lord  seizes  till  the 
appointee  comes  in. 

It  will  also  be  objected,  that  the  surrenderor  may  forfeit  by 
waste,  which  is  a  real  mischief  to  the  lord.  But  that  is  remote, 
and  will  not  be  presumed.  An  admitted  surrenderee  in  mortgage 
might  so  forfeit,  but  the  surrenderor  might  redeem. 

A  surrender  in  these  times  is  a  conveyance  to  the  lord.  If 
not,  why  insist  on  admittance  by  the  lord  ?  Hence  a  man  may 
convey  to  his  wife  and  to  future  uses.     A  surrender  is  different 

(1)  14  Hen.  IV.  20.     See  also  4      Abr.  "  Conusance,'*  pi.  56. 
Inst.  205;  Davis's  Rep.  63  a;  Bro.  (2)  Plowd.  130. 
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from  a  grant  at  common  law,  because,  in  a  grant,  nothing  can  Rex 

pass  if  the  grantee  be  non-existing  (i).     But  a  surrenderee  may        dahe 

be  non-existing,  therefore  by  surrender  something  does  pass :      Mildmat. 

"  no  more  passeth  to  the  lord  but  to  serve  the  limitation  "  (2). 

A  surrender  to  the  lord  operates  by  transmutation  (3).  It  resembles 

a  feoffment  to  uses.     If  the  uses  be  future,  the  feoffor  has  a  right 

to  the  profits,  and  must  therefore  do  the  services  (4)  ;  but  he  is 

not  tenant  to  cause  escheat,  though  he  is  tenant  to  serve  on 

juries.     Because  he  takes  the  profits,  he  is  bound  to  do  the 

services ;  not  because  he  is  simply  a  tenant  to  the  lord,  for  the 

feoffee  is  tenant. 

It  may  be  said,  that  on  a  covenant  to  stand  seised  to  future 
uses,  the  lord  shall  take  on  the  covenantor's  escheat.  But  that 
is  doubtful :  Brooke's  Abr.  tit.  "  Feoffment  to  *Use8,"  pi.  50,  is  [  •-*««  ] 
contra ;  and  again,  the  covenantor  is  simply  tenant :  there  is  no 
conveyance,  only  a  covenant  which  equity  will  not  enforce  against 
the  lord.  Burgaine  v.  Spurling  (6),  which  seems  contrary,  may 
be  so  explained,  for  in  that  case  there  was  a  surrender  out  of 
Court,  on  condition  to  be  void  on  repayment,  &c. ;  before  present- 
ment or  repayment  there  was  a  second  surrender,  then  repayment, 
then  a  third  surrender.  The  second  surrender  was  held  good, 
*'for  the  estate  was  not  out  of  the  surrenderor  by  the  first 
surrender."  Now  in  that  case  it  must  be  observed  that  the 
contest  was  between  the  second  and  third  surrenderees;  the 
surrenderor  would  be  bound  by  the  second  surrender,  and  the 
third  surrenderee  claiming  under  him  would  be  also  bound.  But 
suppose  there  had  been  no  repayment,  could  the  second  or  third 
surrenderee,  or  the  lord  by  escheat,  have  taken  against  the  first 
surrenderee?  Lord  Hale  (6),  speaking  of  this  case,  says,  **  the 
interest  is  bound  by  the  first  surrender,  though  the  estate  does 
not  pass  till  presentment."  So  that  the  want  of  presentment, 
not  of  admittance,  was  the  ground  of  the  decision.  It  appears 
not  only  from  what  Hale  says,  but  from  the  report  in  Croke, 
that  if  the  first  surrender  had  been  duly  presented,  that  would 
have  bound  the  land.     That  case,  therefore,  is  nothing  more 

(1)  Co.  Copyhr.  s.  41.  (4)  Litt.  8.  462. 

(2)  Co.  Litt.  59  b.  (5)  Cro.  Car.  273,  283. 

(3)  See  Co.  litt  271  b.  (6)  Co.  litt.  62  a,  n.  411. 
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Bbx        than  a  mortgage  without  delivery  of  title  deeds,  and  a  second 
Dame       mortgage  with  delivery,  or  a  sale  without  register,  and  a  second 
MiLDMAT.     gg^jg  ^j4jj  register,  the  second  conveyance  being  bond  fide. 

It  may  be  objected  that  a  surrender  is,  in  the  books,  likened 
[  *269  ]  to  a  feoffment  within  the  view  without  livery  *where  nothing 
passes  till  the  entry  (i) ;  but  it  may  be  answered,  that  a  feoffment 
with  livery  is  so  peculiar  that  no  conveyance  is  like  it,  not  even 
a  fine,  though  it  acknowledges  a  previous  feoffment.  And  that 
objection  proves  too  much.  The  feoffor's  heir  (there  being  no 
entry)  takes  unbound ;  not  so  the  surrenderor's  heir.  The 
feoffee's  heir  in  like  case  takes  nothing.  The  unadmitted  sur- 
renderee's heir  will  take  by  descent.  Besides,  as  against  feoffor 
and  those  claiming  by  his  act,  the  feofibnent  within  view  has 
operation,  an  interest  passes  which  cannot  be  countermanded : 
Parsons  v.  Perus  (2).  It  may  also  be  argued,  that  the  lord  after 
escheat  would  be  bound  on  the  death  of  such  feoffor  without  heir, 
for  it  is  an  inchoate  conveyance.  So  an  equitable  mortgage  is 
good  against  the  Crown :  Casberd  v.  Attorney-General  (3).  So 
the  lord  is  bound  in  the  case  before  referred  to  from  Burgess  v. 
Wheate{4,).  In  a  surrender  the  lord  is  privy,  the  surrenderee 
has  a  right  for  which  he  has  given  valuable  consideration,  a  con- 
veyance is  in  progress,  the  part  gone  by  is  binding,  the  future 
is  certain,  therefore  the  lord  is  bound :  Rector  of  Chedington's 
case  (6). 

The  return  may  be  set  aside  on  another  ground.  The  enrol- 
ment of  the  surrender  binds  the  lord ;  and,  as  said  in  Sir  W. 
Black.  167,  "  If  the  lord  consent  to  a  condition  or  trust  on  the 
Court  roll,  he  is  bound  by  it."  Tenant  for  life  of  a  copyhold 
suffers  a  recovery  in  fee  in  the  lord's  Court,  there  is  no  forfeiture, 
for  the  lord  is  a  party  :  Keen  v.  Kirby  (6).  Could  Lady  Mildmay 
[  ♦270  ]  have  taken  a  second  surrender  to  herself  from  *Boyes  ?  No, 
because  she  was  privy  to  the  first.  If  privy  in  one  case  she  is 
SO  in  all.  She  knows  and  has  acknowledged  the  condition,  and 
cannot  now  set  up  a  claim  of  interest. 

There  are  two  cases  which  appear  adverse  to  this  application  ; 

(1)  Co.  Litt.  49  b.  (4)  1  W.  Bl.  150. 

(2)  1  Vent.  186.  (5)  1  Co.  Bep.  155  b. 

(3)  20  E,  R.  671  (6  Price,  411).  (6)  1  Mod.  199. 
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Doe  V.  Wroot  (i)  shews  that  till  admittance  of  the  surrenderee  Bbx 
of  a  copyhold  upon  mortgage,  the  surrenderor  continues  the  legal  dahe 
tenant,  and  cannot  devise  the  equity  of  redemption  even  after  Mildmat. 
the  surrender  made,  without  a  new  surrender  to  the  use  of  his 
will.  Undoubtedly,  between  him  and  the  lord,  he  continues 
tenant  for  the  purpose  of  service.  But  there  is  another  answer. 
On  repayment  of  the  mortgage  debt,  satisfaction  is  entered  on 
the  roll,  and  the  mortgagor  is  not  re-admitted.  If  he  before 
repayment  were  not  obliged  to  surrender  to  the  use  of  the  will, 
the  appointee  would  claim  admittance  where  there  was  no  sur- 
render to  the  use  of  the  will,  which  would  be  absurd.  Besides, 
what  has  been  said  of  Burgaine  v.  Spurling  (2)  applies  to  Doe  v. 
Wroot  in  principle.  The  other  case  is  Peachy  v.  The  Duke  of 
Somerset  (3) :  tenant  of  inheritance  of  copyhold  surrend,^red  in 
strict  settlement ;  he  having  an  infant  son  committed  forfeiture ; 
there  was  no  admittance  on  the  surrender,  and  Lord  Macclesfield 
thought  the  whole  inheritance  was  forfeited.  His  opinion,  how- 
ever, was  obiter y  the  infant's  case  was  not  before  the  Court.  The 
grounds  of  the  Chancellor's  opinion  are  from  the  forfeiting  and 
escheating  of  trustees  at  common  law,  and  from  the  necessity  of 
the  lord  having  a  forfeiting  tenant.  But  trustees  at  common  law 
are  very  tenants  ;  and  it  seems  *from  what  has  been  said,  that  [  'STi  ] 
a  forfeiting  tenant  is  not  necessary  in  freeholds,  much  less  in 
copyholds. 

For  these  reasons  the  return  is  no  answer,  and  a  peremptory 
inandamus  must  go. 

Phillip  Williams,  contra  : 

The  question  in  this  case  depends  upon  two  points :  first,  could 
Boyes's  conviction  have  created  a  forfeiture  if  he  had  not  made  the 
surrender  ?  and,  secondly,  does  the  surrender  to  Southwell  prevent 
the  forfeiture  before  his  admission ;  in  other  words,  was  Southwell 
or  Boyes  the  tenant  at  the  time  when  the  forfeiture  accrued  ? 

As  to  the  first  point,  it  is  clear,  the  custom  being  uncontra- 
dicted, that  Boyes's  conviction  would  have  created  a  forfeiture 
if  he  had  not  made  the  surrender. 

(1)  5  East,  132.  138.  (3)  1    Str.   447 ;    Prec.  in  Chanc. 

(2)  Cro.  Car.  273,  283.  568. 
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Bbx  As  to  the  second  point,  the  several  authorities  cited  on  the 

Dame  other  side  as  to  the  doctrine  of  relation  only  shew  that  that 
iLDMAY.  doctrine  applies  as  between  the  parties  to  the  surrender,  and  that 
the  effect  of  it  is,  as  between  them,  that  the  surrenderee's  title 
begins  from  the  date  of  it ;  but  they  do  not  in  any  degree  establish 
that  the  surrenderee  has  any  title  as  against  the  lord  before 
admittance ;  and  if  he  has  not,  it  follows,  that  if  the  suiTenderor, 
who  still  continues  the  lord's  tenant,  before  the  admittance  of  the 
surrenderee  commits  felony,  the  land  escheats  to  the  lord.  The 
surrender  does  not  vest  any  thing  in  the  lord  in  any  case,  but 
where  the  surrender  is  absolute  without  the  expression  of  any 
use  or  condition,  and  then  only  when  no  other  intention  can  be 
collected.  The  surrenderor  is  trustee  for  the  surrenderee,  and 
the  trust  lives  are  all  that  the  lord  will  look  to.  There  are 
numerous  authorities  to  shew  that  the  surrenderor  continues 
[  ♦272  ]  tenant  till  the  admittance  of  the  surrenderee.  In  ^Beri-y  v. 
Greene  (i),  a  copyholder  surrendered  to  the  use  of  J.  S. :  the  lord 
without  reasonable  cause  refused  to  admit  him.  The  question 
was,  if  he  might  enter  without  admittance?  The  Court  held 
that  he  could  not,  for  after  the  surrender,  and  before  admittance, 
he  who  maketh  the  surrender  continueth  in  possession,  and  not 
the  lord  or  cestui  que  use.  So  in  Fitch  v.  Hocklvy  (2),  where  a 
copyholder  surrendered  to  certain  uses,  and  then  to  the  use  of 
his  will,  it  was  held  that  the  fee  remained  in  the  sm-renderor, 
so  that  he  continued  tenant  to  the  lord.  In  Smith  v.  Triggs  (3), 
Pratt,  Ch.  J.  said,  "  We  all  know  the  surrender  was  only  an 
instrument  by  which  the  lord  took  nothing,  and  the  estate  not- 
withstanding remained  in  the  surrenderor.  This  is  plain  from 
Cro,  Elizabeth,  441."  In  Viner's  Abr.  tit.  Copyhold,  P.  a.  2,  it 
is  said  a  surrenderee  can  have  no  title  before  admittance,  for 
which  Barker  v.  Denham  (4)  is  cited.  That  case  is  stated  in 
Viner's  Abr.  Copyhold,  B.  b.  5,  and  is  as  follows  :  **  Custom,  &c., 
that  a  copyholder  might  surrender  out  of  Court  into  the  hands 
of  two  customary  tenants  to  the  use  of  another,  and  that,  at  the 
next  Court,  the  surrenderee  used  to  be  admitted ;  a  surrender 
was  made  into  the  hands  of  the  steward  out  of  the  Court,  but 

(1)  Cro.  Eliz.  349.  (3)  Str.  487. 

(2)  Cro.  Eliz.  442.  (4)  Styles,  145. 


VOL.  XXXIX.]     1838.    K.  B.    5  B.  &  AD.  272—274.  471 

the  party  to  whose  use  it  was  made  died  before  the  next  Court ;         Kex 

V, 

and  the  supplement  to  Coke's  Complete  Copyholder,  s.  4 ;  citing        Dame 

the  same  case,  says  it  was  resolved  that  he  was  not  a  copyholder       ii-dmay. 

within  the  castom ;  for  by  the  surrender  before  admittance  the 

surrenderee  hath  no  possession,  and  the  heir  is  in  by  descent, 

and  holds  by  the  copy  of  his  ancestor,  and  so  the  cestui  que  use 

is  not  a  perfect  nor  *complete  copyholder :  and  it  may  be  com-       [  '278  ] 

pared  to  the  case  where  a  man  makes  a  feoffment  in  fee  of  lands, 

and  makes  livery  within  the  view ;  it  is  no  perfect  livery  till  he 

doth  enter  into  the  lands,  but  the  feoffor  may  punish  a  trespass 

there  done  in  the  interim,  for  it  is  but  inchoatum  till  he  enter ; 

and  so  it  is  in  the  case  of  a  copyholder,  the  surrender  is  but 

qu{isi  inchoatum,  as  before,  till  he  be  admitted  to  the  copyhold." 

And  in  Vin.  Abr.  title  Copyholder,  B.  b,  it  is  said  (citing  Show. 

67)  that  a  surrenderee*  before  admittance,  has  neither  jus  in  re 

nor  ad  rem,  nor  has  he  any  remedy  if  the  lord  refuses  to  admit. 

And,  further,  **  that  a  surrenderor  of  copyhold  land  continues 

seised   until   admittance  of    the  surrenderee ; "   and  Fisher  v. 

Wigg  (i)  is  cited.     In  the  same  work,  title  Copyholder,  D.  b.  8, 

it  is  said,  ''  if  copyholder  surrenders  to  B.,  and  the  steward  will 

not  admit  him,  and  B.  enters  and  occupies  the  land,  and  the 

lord  brings  ejectment ;  B.,  though  not  admitted,  may  plead  not 

guilty,  and  shall  have  a  verdict ;  qmere  i-ationem,  for,  in  respect 

of  the  possession,  it  seems  the  lord's  title  is  eldest ;  for  his  title 

to  the  freehold  is  good  and  lawful,  and,  consequently,  to  the 

profits  of  the  freehold,  unless  another  can  make  title  to  the  profits, 

which,  in  this  case,  seems  difficult  without  an  admittance.    Quare, 

if  the  reason  is  not  that  the  lord  is  particeps  criminis,  supposing 

him  not  to  suffer  the  steward  to  admit  B."  :  Arnold  v.  George  (2). 

And  then  there  is  a  note,  that  in  the  supplement  to  Co.  Comp. 

Copyh.  s.  5,  which  cites  the  same  case,  it  is  said  that  it  shall  be 

found  against  the  lord,  because  he  is  particeps  cHminis,  because 

it  shall  be  intended  that  the  lord  would  not  suffer  the  steward 

*to  admit  him,  and  Lord  Coke  makes  no  qucere  of  it.     But  it       [  '274  ] 

is  added,  that  Lord  Chief  Baron  Gilbert,  in  his  Treatise  on 

Tenures,  p.  273,  says,  it  seems  to  him  **  that  the  reason  of  the 

case  was,  that  after  the  surrender  the  estate  continued  in  the 

(1)  1  P.  Wms.  17.  (2)  Yelv.  16. 
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Bex  surrenderor,  and  not  in  the  lord ;  and  so  the  possession  of  the 
Dame  surrenderee  was  illegal  against  the  surrenderor,  yet  it  was  good 
iLDMAY.     against  every  body  else,  and  so  against  the  lord's  lessee." 

In  the  great  case  of  Roe  d.  Jeffereys  v.  Hicks  {i),  where  the 
question  arose  on  a  surrender  to  one  who  was  convicted  of  felony 
and  hanged  without  admittance,  it  was  held,  after  full  considera- 
tion, that  the  lands  were  not  forfeited  to  the  lord,  but  descended 
to  the  heir  of  the  surrenderor,  and  that  upon  the  principle  that 
by  the  surrender  nothing  vests  in  the  surrenderee,  nor  in  the 
lord ;  but  until  admittance,  the  estate  in  law  is  in  the  sur- 
renderor. In  Com.  Dig.  Copyhold,  G.  3,  it  is  laid  down,  "if 
a  copyholder  surrenders  to  A.  for  life,  who  dies,  the  copyholder 
shall  have  it  again  without  re-admittance ; ''  ''  nothing  passes 
to  A.,  but  what  is  sufficient  to  supply  the  estate  for  life :  '*  Ibid. 
F.  14.  So  if  copyhold  lands  be  surrendered  to  the  use  of  the 
mortgagee,  but  mortgagee  is  never  admitted,  the  mortgagor 
on  devising  them  must  surrender  them  to  the  use  of  his  will : 
Kenebel  v.  Scrafton  (2).  But  if  the  lord  refuse  admittance,  the 
copyholder  shall  have  all  actions  as  if  he  was  admitted.  Com. 
Dig.  tit.  Copyholder,  G.  1. 

On  the  death  of  the  surrenderor  a  heriot  will  be  due,  and 
therefore  if  he  dies  before  admittance  of  the  surrenderee,  the 
latter  not  being  the  lord's  tenant,  who  is  to  give  the  heriot? 
[  •275  ]  The  surrenderor  till  admittance  *does  all  suits  and  services, 
he  sits  on  the  homage,  but  the  surrenderee  cannot.  The  result 
then  is  this:  in  the  language  of  Lord  Hardwicke  in  Hurst  v. 
Morgan  (3),  in  Chancery,  "  a  surrender  does  not  operate  by  way 
of  transmutation  of  the  possession ;  the  estate  continues  in  the 
possessor."  If  the  surrenderee  had  no  right  to  be  admitted, 
cadit  qnestio.  If  he  had,  it  was  by  his  own  ladies  and  wilful 
neglect  to  avoid  the  payment  of  the  fine,  that  he  was  not 
admitted  before  the  forfeiture.  In  Tredway  v.  Fotherley{4), 
a  copyholder  made  a  conditional  surrender  for  securing  money 
at  the  end  of  six  months.  The  money  not  being  paid,  and  the 
mortgagee  willing  to  continue  his  money,  they  desired  the  lord 

(1)  2  Wils.  13.  (4)  2  Vera.  367  ;  Vin.  Abr.  Copy- 

(2)  8  Ves.  30.  holder,  222,  0.  e,  3. 

(3)  Serjt.  inirs  MS. 
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that  the  old  surrender  might  be  taken  up  and  a  new  one  made         Rex 

for  six  months  longer,  but  the  lord  insisted  that  the  mortgagee        bImx 

should  be  admitted  on  the  old  surrender  and   fine;   and  the     Mildmat. 

Court  of  Chancery  would  not  relieve  against  the  lord.    If  the 

estate  is  not  held  by  the  surrenderor,  there  is  no  tenant.     It  is 

then  the  lord's  for  defect  of  tenants.     In  George  d.  Thornbury 

V.  Jeu'(i),   Lord   Ch.   J.   Willbs  says,    '*The   land   which   is 

surrendered  to  the  lord  is  not  vested  in  him  as  a  trustee,  but 

he  is  only  an  instrument  or  conduit  pipe,  by  or  through  whom 

the  lands  must  be  conveyed  according  to  the  surrender.     The 

lord  can  never  be  considered  as  a  trustee,  in  whom  the  land 

is  to  vest  for  the  benefit  of  the  devisee,  for  it  appears  plainly 

by  Popham,  174,  4  Co.  23  a,  and  Cro.  Eliz.  442,  that  whenever 

the  fee  simple  of  a  copyhold  is  by  surrender  limited  to  the  use 

of  a  will,  the  fee  simple  remains  in  the  copyholder,  *and  is  not       [  •276  ] 

vested  in  the  lord.     Therefore,   he  cannot  be  considered  as 

a  trustee,  having  no  estate  vested  in  him  for  that  purpose.'' 

These  authorities  shew  that  the  surrenderor  continued  tenant 

to  the  lord  after  the  surrender,  and  at  the  time  when  he  was 

convicted  of  felony;   that  being  so,  the  estate  by  the  custom 

escheated  to  the  lord.     As  to  the  authorities  cited  on  the  other 

side,  the  lord  is  expressly  excepted  in  the  dictum  of  Ashhurst,  J. 

in    Holdfast    v.    Clapham(2).      In    Burgess  v.    Wheate{s),   the 

question   arose  in  a  court  of  equity,  and   that*  Court  refused 

to  give  relief  where  the  law  would  not ;  and  that  was  the  only 

point  decided.      The   same   observation   applies   to    Taylor  v. 

Wheeler  (4),  where  the  Chancellor  thought,  that  though   the 

surrender  was  void,  yet  it   bound  the  land  in  equity.     The 

passages  cited  from  Co.  Litt.  and  Plowden  do  not  apply,  unless 

it  be  made  out  that  the  property,  between  the  surrender  and 

admittance,  vested  in  the  lord,  and  did  not   remain   in   the 

surrenderor,  and  the  authorijbies  are  all  the  other  way.    Crouther 

V.  Oldfield  (5)  shews  that  the  surrenderee  is  in  by  the  grant 

of  the  lord ;  but  he  is  not  tenant  till  he  is  admitted :  in  this 

view  admittance  and  grant  are  convertible  terms.     Taverner 

(1)  Amb.  628.  9.  (4)  2  Salk.  448. 

(2)  1  R.  R.  309  (1  T.  R.  600).  (o)  1  Salk.  365. 

(3)  1  W.  Bl.  123. 
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Rex         v.  Cromiccll  (1)  establishes  that  if  a  copyholder  surrenders  to 

Dame        ^^^  use  of  another,  and  the  lord  admits  him,  he  is  in  by  the 

[iLDMAT.     surrenderor.      In   Peachy  v.    The  Duke   of  Somerset  (2),   Lord 

Macclesfield  said,  **that  the  lord  must  always  have  such  a 

tenant  on  his  lands  as  may  be  sufficient  to  answer  all  demands, 

[•277]       and  capable  of  committing  forfeitures."     Doe  v.  Wroot{3i)  *is 

an   express   authority  to   shew,  that   until  admittance  of  the 

surrenderee  of  a  copyhold  on  mortgage,  the  surrenderor  continues 

the  legal  tenant. 

Dampkr,  in  reply : 

Southwell  was  not  guilty  of  laches;  he  would  not,  were  he 
to  apply,  as  he  might,  to  equity,  be  unassisted.  Equity  will 
assist  a  mortgagor  who  has  let  pass  the  day  of  repayment. 
The  argument  for  the  lord  must  go  all  lengths.  It  must  extend 
to  this :  that  as  some  interval  must  take  place  between  surrender 
and  admittance,  an  act  of  the  surrenderor,  in  that  interval, 
shall  prejudice  the  surrenderee.  A  surrender  is  a  charge  in 
this  Court  as  well  as  in  equity.  Many  cases  cited  shew  that 
this  Court  notices  real  liens;  and  the  cases  of  vendor  and 
vendee,  mortgagor  and  mortgagee,  disseisor  and  disseisee,  apply, 
as  they  shew  that  a  tenant  may  be  substituted,  on  the  lord 
claiming  by  escheat.  No  argument  arises  from  illusory  sur- 
renders. The  lord  may  refuse  admittance  on  such ;  and  no 
Court,  either  by  injunction  or  mandamus,  w^ll  compel  him. 
A  heriot,  it  is  true,  is  due  on  Boyes's  death ;  for  a  heriot  is 
a  fruit  of  service,  and  he  is  tenant  for  service.  Suppose 
Southwell  had  been  admitted,  and  died;  a  heriot  would  have 
been  due  from  him,  yet  Boyes  (supposing  he  had  committed 
no  felony)  could  claim  from  the  lord :  in  truth,  all  the  incon- 
veniences that  can  be  suggested  on  the  part  of  the  defendant 
apply  in  cases  where  the  mortgagee  has  been  admitted;  but 
that  does  not  hinder  the  mortgagor's  claim  to  admittance,  on 
payment  of  the  mortgage  money.  They  are  nothing  in  com- 
parison with  the  inconveniences  set  up  by  the  defendant's  claim,, 
viz.  that  in  every  mortgage,  in  order  to  secure  the  mortgagee, 

(1)  4  Co.  Bep.  27  a.  (3)  o  East,  132. 

(2)  1  Str.  451 
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there  must  be  two  admittances  ^where  now  none  are  made,         Rex 

two   fines   where  now   none  are  due.      The   dictum  in   Hnrst        dame 

V.  Morgan  (i),  "that  the  estate  does  not  pass  by  the  surrender,"     Mildmay. 

means  only  that  it  does  not  pass  to  the  surrenderee.     The 

question  now  is,  whether,  to  some  purpose,  it  does  not  pass  from 

the   surrenderor?    The  surrenderor's  estate  at  will  does  pass, 

but  he  has  a  new  resulting  estate  at  will  till  the  admittance. 

The  surrenderee  claims  the  first  estate  surrendered  to  the  lord. 

The  latter  estate  is  created  by  the  lord's  will  for  a  limited  and 

temporary  purpose ;  it  vanishes  on  admittance,  and  the  admitted 

is  in  of  the  old  estate  at  will  unaffected  by  any  intermediate 

act  of  the  surrenderor  done  while  he  held  the  new  and  temporary 

estate.     The  surrenderor  cannot  contradict  such  acts,  but  the 

surrenderee  can. 

If  the   surrender  and  admittance  be  two  conveyances,  then 

the  first  has  taken  the  estate  from  the  surrenderor ;  he  cannot 

affect  it — he  is  a  stranger.     If  they  be  one  conveyance,  there 

must  be  relation,  else  there  will  be  a  division  of  what  is  one 

and  entire. 

Car,  adv.  vult. 

LiTTLEDALE,  J.,  in  the  course  of  this  Term,  delivered  the 
judgment  of  the  Court.  After  stating  the  mandamm  and 
return,  his  Lordship  proceeded  as  follows : 

The  question  is,  whether  if  a  copyhold  tenant  surrender  his 
estate  to  the  use  of  another,  and  afterwards  commits  and  is 
convicted  of  felony  before  admittance  of  the  surrenderee,  the 
estate  is  by  the  custom  forfeited  to  the  lord  ? 

The  case  was  argued  before  us  very  elaborately,  and  *all  [  •279  ] 
the  authorities  were  fully  entered  into.  The  Court  did  not  at 
the  time  feel  greatly  pressed  by  the  weight  of  those  authorities ; 
but,  as  they  were  numerous,  and  the  argument  was  chiefly  fi-om 
analogy,  we  wished  to  look  into  them.  After  a  careful  examina- 
tion of  them,  we  are  of  opinion  that  the  estate  is  by  the  custom 
forfeited  to  the  lord,  and  that  a  peremptory  mandamus  ought 
not  to  issue.  It  is  conceded  that  as  between  the  surrenderor 
and  surrenderee,  the  latter  cannot  be  prejudiced  by  any  act 

(1)  Serjt.  Hill's  MS. 


476  1883.    K.  B.     6  B.  &  AD.  279—280.  [b.r. 

Rex  done  by  the  former  subsequent  to  the  surrender,  but  is  entitled 
Dame  to  be  admitted  to  the  estate  free  from  all  mesne  incumbrances. 
MiLDMAT.  j^  jg  conceded  also,  that  the  surrenderor,  until  the  admittance 
of  the  surrenderee,  continues  tenant  to  the  lord  for  all  purppses 
of  service.  The  estate,  therefore,  does  not  by  the  surrender 
vest  in  the  lord.  It  is  conceded  also,  that  the  surrenderee  before 
admittance  takes  nothing,  but  that  on  admittance  he  is  in  by 
relation  from  the  time  of  the  surrender,  as  between  him  and 
the  surrenderor,  yet  he  has  not  been  tenant  in  the  mean  time ; 
for  it  is  distinctly  held,  in  Roe  d.  Jeffereys  v.  Hicks  (i),  that 
if  he  be  attainted  in  the  mean  time,  the  lord  will  not  take  by 
forfeiture. 

If,  then,  no  act  of  the  surrenderee  before  admittance  will  work 
a  forfeiture,  and  if  it  were  held  that  the  sm-renderor  after  surrender, 
although  he  be  tenant,  cannot  by  any  act  of  his  work  a  forfeiture, 
it  would  follow  that  a  considerable  time  might  elapse,  during 
which  the  lord's  right  of  escheat  is  suspended,  and  that  not  by 
any  act  of  his  own,  but  by  the  acts  of  others,  which  he  cannot 
[  *280  ]  prevent ;  for  he  can  neither  refuse  to  accept  a  *surrender,  nor 
compel  a  surrenderee  to  come  in  and  be  admitted.  We  do  not  find 
any  authority  for  such  a  proposition.  On  the  contrary,  it  is  laid 
down  by  Lord  Chancellor  Macclesfield,  in  Peachy  v.  Dujce  of 
Somerset  (2),  that  the  lord  must  always  have  such  a  tenant  upon 
his  lands  as  may  be  sufficient  to  answer  all  demands,  and  capable 
of  committing  forfeitures. 

There  are  many  authorities  relating  to  freehold  estates,  and 
some  relating  to  copyholds,  which  shew  that  the  tenant  shall 
forfeit  only  that  which  he  has  ;  and  therefore,  in  Pauiett  v.  The 
Attorney-General  (s)  (which  was  a  case  of  freehold),  it  was  held, 
that  a  mortgagor  had  a  right  to  redeem  against  the  Crown,  where 
the  mortgagee  in  possession  had  been  attainted  ;  but  it  is  plain 
that,  in  that  case.  Lord  C.  B.  Hale  sitting  in  equity  treated  the 
mortgagee's  interest  in  the  land  as  a  mere  pledge  and  security  for 
money.  It  is  no  authority  whatever  for  saying,  that  the  estate 
was  not  forfeited  to  the  lord  at  law. 

It  was  argued  that  the  Court,  in  cases  of  mandamus  to  admit 

(1)  2  Wils.  13.  (3)  Hardr.  465. 

(2)  1  Str.  454. 
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to  copyhold  estates,  frequently  looks  to  equitable  interests  ;  but.         Rex 
without  at  all  denying  that  this  may  be  so  in  some  instances,  it        dame 
seems  clear  that  this  Court  cannot,  in  such  a  case  as  the  present,     Mildmat. 
enter  into  a  question  of  trust  or  adjust  the  equitable  rights  of  the 
parties. 

Upon  the  whole,  without  minutely  examining  all  the  cases  cited 
by  the  learned  counsel  for  the  surrenderee,  we  are  of  opinion,  that 
as  the  surrenderor  is  conceded  to  be  tenant  for  all  purposes  of 
service  until  the  admittance  of  the  surrenderee,  so  he  is  also 
tenant  for  the  purpose  of  forfeiting. 

One  point  more  remains.  Mr.  Dampier  argued,  that  the  [  28i  ] 
custom  here  stated  could  not  apply  to  such  a  case  as  the  present, 
because  the  custom,  to  be  valid,  must  have  existed  before  time  of 
legal  memory,  at  which  remote  period,  the  surrender  and  admitt- 
ance were  not  one  conveyance  as  now,  but  by  the  surrender  the 
estate  vested  in  the  lord,  and  was  regranted  by  him  at  the  time 
of  admittance;  so  that,  in  the  interval  between  surrender  and 
admittance,  there  was  then  no  tenant  at  all,  but  the  estate  was 
in  the  lord.  But  this  argument  proves  too  much ;  for  it  shews, 
that  whenever  there  was  a  tenant,  such  tenant  might  by  the 
custom  commit  a  forfeiture,  and  as  soon  as  ever  a  surrenderor 
before  admittance  came  to  be  considered  as  tenant,  and  the 
estate  was  no  longer  held  to  vest  in  the  lord,  the  custom  as  to 
forfeiture  immediately  attached  on  such  tenant.  If  it  did  not, 
neither  would  any  other  of  the  customs,  and  the  lord  would,  at 
this  day,  have  no  tenant  at  all  between  surrender  and  admittance. 
It  is  conceded,  however,  that  he  has  a  tenant  for  the  purpose  of 
services,  why  not  also  for  the  purpose  of  forfeiture?  The 
consequence  is,  that  this  rule  must  be  discharged. 

Rule  discharged. 
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1833.  MORGAN  AND  Another  v.  BRUNDRETT(l). 

June  5. 
(5  Barn.  &  Adol.  289—297 ;  S.  C.  2  N.  &  M.  280 ;  2  L.  J.  (N.  S.)  K.  B.  195.) 

•^  "*      J  A  party  who  seeks  to  avoid  a  payment,  or  transfer  of  goods,  on  the 

ground  that  it  was  voluntarily  made  by  a  trader  in  contemplation  of 
bankruptcy,  must  shew,  not  merely  that  the  trader  was  insolvent  when 
it  was  made,  but  also  that  he  then  contemplated  bankruptcy. 

Trover  for  plate.  Plea,  not  guilty.  At  the  trial  before 
Denman,  Ch.  J.,  at  the  London  sittings  after  last  Michaelmas 
Term,  the  following  appeared  to  be  the  facts  of  the  case :  The 
bankrupt  had  carried  on  business  as  a  wine  merchant.  In  1821, 
1,000Z.,  part  of  the  money  secured  by  certain  policies  of  insurance 
effected  on  the  life  of  one  Kingsley  with  the  Equitable  Assurance 
Company,  was,  amongst  other  property,  assigned  by  deed  by  the 
father  of  the  bankrupt  to  the  defendant  and  one  Newman,  as 
trustees,  for  the  benefit  of  Mrs.  Miles,  a  daughter  of  the  settlor 
and  sister  of  the  bankrupt,  and  her  children.  The  monej'^  secured 
by  the  policies  having  become  payable  by  the  falling  in  of  the 
life  in  1826,  the  bankrupt  obtained  the  policies,  and  received  the 
sums  assured  by  them,  amounting  to  2,669Z.,  from  the  Insurance 
'  Company.     In  1830  an  application  was  made  by  the  husband  of 

Mrs.  Miles  to  the  defendant  to  have  the  l,000i.  invested  according 
to  the  settlement,  and  the  bankrupt  was  applied  to  by  the  defen- 
dant to  refund  the  1,000Z.  for  the  purpose  of  enabling  the 
defendant  and  his  co-trustee  to  make  the  investment.  On  the 
28th  of  June,  1831,  the  solicitors  of  Mrs.  Miles,  by  letter,  called 
upon  the  defendant  and  his  co-trustee  to  invest  the  1,000/.  for 
the  benefit  of  Mr.  and  Mrs.  Miles,  threatening  in  default  of  their 
so  doing,  to  file  a  bill  in  equity  against  them  ;  and  on  the  3rd  of 
August,  1831,  a  bill  was  accordingly  filed  by  Mr.  and  Mrs.  Miles 
[  *2\)()  ]  against  the  bankrupt  and  the  defendant  and  *his  co-trustee, 
calling  for  an  investment  pursuant  to  the  terms  of  the  settlement. 
On  the  4th  of  August  there  was  a  meeting  of  the  bankrupt's 
creditors  at  his  own  counting-house,  and  another  on  the  18th. 
The  defendant  was  not  present  at  either.  On  the  lOth  of  August 
no  appearance  having  been  entered  for  the  defendant  in  the 

(1)  Cited  by  Parke,  B.  in  Brmvn  in  Marks  v.  Fehlman  (Ex.  Ch.  1870) 
V.  K(mptoti  (Ex.  Ch.  1850)  19  L.  J.  L.  R.  5  Q.  B.  275,  283,  39  L.  J.  Q.  B. 
C.  P.  169,  170 ;  and  by  Kelly,  C.  B.      101,  107.— R.  C. 


VOL.  XXXIX.]      1838.     K.  B.     5  B.  &  AD.  290—291.  479 

Chancery  suit,  the  solicitors  for  the  plaintiff  in  that  suit  wrote  Moroai^ 
to  the  defendant,  stating  that  they  had  issued  an  attachment  brundrrtt. 
against  the  bankrupt  for  non-appearance.  The  contents  of  that 
letter  were  communicated  the  next  day  to  the  bankrupt  by  the 
defendant,  and  he  told  the  bankrupt  that  the  costs  and  1,000{. 
must  be  paid  by  him  eventually,  and  urged  him  to  pay  the  money 
immediately.  Another  meeting  of  creditors  of  the  bankrupt  took 
]^lace  on  the  23rd  of  August,  at  which  the  defendant  attended  in 
the  character  of  solicitor  to  the  bankrupt.  The  defendant  did 
not  then  claim  to  be  a  creditor,  but  the  bankrupt  intimated  that 
a  negotiation  for  a  partnership  was  in  progress  between  himself 
and  another  person,  and  the  meeting  of  the  creditors  was  adjourned, 
in  order  to  give  the  bankrupt  an  opportunity  of  completing  this 
partnership,  it  being  at  the  same  time  distinctly  understood  that 
during  the  interim  no  payment  or  preference  should  be  made. 
On  the  morning  of  the  24th  of  August  the  bankrupt  sent  two 
boxes  of  plate  (the  subject  of  the  present  action)  from  his  house 
to  the  chambers  of  the  defendant,  with  the  following  letter : 
"  My  dear  Sir, — Anxious  to  bear  you  and  Mr.  Newman  harmless 
as  to  the  claim  for  1,000Z.  made  by  Mr.  Miles,  and  to  prevent  you 
and  him  from  being  taken  on  the  attachment  so  often  threatened 
by  Mr.  Miles's  solicitors,  I  hereby  deposit  with  you  a  policy  of 
insurance  in  the  Guardian  on  the  life  of  Solomon  Garter  for  500Z., 
and  my  chest  of  plate,  on  ^condition  you  will  invest  the  above  [  •29i  ] 
amount."  The  commission  issued  on  the  28th  of  October,  1831. 
The  bankrupt  was  examined  as  a  witness  at  the  trial,  and  stated 
that,  before  the  deposit,  he  had  been  repeatedly  and  urgently 
pressed  by  the  defendant  for  the  money,  or  security ;  that  at  the 
time  of  the  meeting  on  the  23rd  of  August  he  expected  to  get  a 
partner,  and  had  then  not  the  least  idea  that  he  was  insolvent, 
and  that  he  expected  to  pay  20^.  in  the  pound ;  but  he  admitted 
that  he  had  dishonoured  his  acceptances  in  July,  and  did  not 
pay  any  in  August ;  and  that  in  those  two  months  the  accept- 
ances so  dishonoured  amounted  to  1,000{.  His  debts  were 
4O,000Z.  Only  4s.  in  the  pound  had  been  paid  when  this  action 
was  brought. 

It  was  contended  for  the  assignees  that  the  delivery  of  the 
plate  was  a  voluntary  transfer  made  in  contemplation  of  bank- 
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MoBOAK  ruptcy,  and  therefore  void  by  the  6  Geo.  IV.  c.  16,  b.  78  (i).  For 
Bbundbett.  the  defendant,  on  the  other  hand,  it  was  urged  that  the  bankrupt 
at  the  time  when  he  made  the  deposit,  did  not  contemplate  bank- 
ruptcy; and  even  if  he  did,  still  the  transfer  in  question  was 
made  in  consequence  of  a  pressure  upon  him  by  the  defendant, 
and  therefore  was  not  a  voluntary  act. 

The  Lord  Chief  Justice  told  the  jury  to  find  for  the  plaintiffs, 
if  they  were  satisfied  by  the  evidence,  first,  that  the  deposit  of 
the  plate  was  made  by  the  bankrupt  in  contemplation  of  bank- 
ruptcy, and,  secondly,  that  it  was  made  voluntarily,  and  not 
extorted  from  him  by  the  defendant ;  and  in  considering  the  first 
question,  his  Lordship  observed,  that  if  the  bankrupt,  at  the 
time  when  he  sent  the  plate  to  the  defendant,  knew  that  he  was 
in  insolvent  circumstances,  that  of  itself  was  a  strong  fact,  from 
which  they  might  infer  that  he  contemplated  bankruptcy ;  and 
[  •292  ]  it  was  for  them  to  judge  what  credit  was  *due  to  his  statement 
that  he  did  not  then  even  contemplate  insolvency,  when  it 
appeared  that  in  July  and  August  he  had  dishonoured  his  accept- 
ances to  the  amount  of  1,000{.,  and  that  his  creditors  had  hitherto 
received  a  dividend  of  only  48.  in  the  pound.  And  assuming  that 
they  should  be  of  opinion  that  he  did  contemplate  bankruptcy, 
they  were  then  to  consider,  secondly,  whether  the  deposit  had 
been  made  from  a  fear  of  adverse  proceedings,  or  merely  in  con- 
sequence of  some  collusive  arrangement  between  the  bankrupt 
and  the  defendant  ?  The  jury  found  for  the  plaintiffs,  and  stated 
that  there  was  an  undue  preference,  and  that  there  was  nothing 
compulsory  in  the  proceedings.  A  rule  nisi  having  been  obtained 
for  a  new  trial  on  payment  of  costs,  on  the  ground  that  the  verdict 
was  against  evidence, 

F.  Pollock  and  Martin  now  shewed  cause : 

The  questions  were  properly  submitted  to  the  jury:  first, 
whether  the  deposit  was  made  in  contemplation  of  bankruptcy ; 
and,  secondly,  assuming  it  to  have  been  so,  whether  it  was  made 
voluntarily  or  under  fear  of  compulsion  :  Cook  v.  Rogers  (2). 
Now,  first,  there  was  ample  evidence  to  warrant  their  finding 

(1)  See  now  the  Bankruptcy  Act»  (2)  7  Bing.  438. 

1883  (46  &  47  Vict.  c.  52),  s.  48.— R.  C. 
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that  it  was  made  in  contemplation  of  bankruptcy,  for  from  the  Moboaiy 
8rd  of  July,  1831,  the  bankrupt's  bills  had  been  dishonoured ;  bbundbett. 
his  debts  were  40,0002.  and  the  dividend  was  only  4«.  in  the 
pound.  On  the  8rd,  18th,  and  28rd  of  August  meetings  of  his 
creditors  took  place,  and  on  the  24th  the  deposit  was  made. 
Then  surely  the  jury  might  infer,  from  these  facts,  that  the 
bankrupt  must  then  have  known  that  he  was  insolvent,  and  that 
he  contemplated  bankruptcy,  which,  to  a  trader,  is  the  probable 
consequence  *of  insolvency.  It  is  true  that  he  swore  he  did  not  [  •sgs  ] 
then  even  contemplate  insolvency  ;  but  the  jury  were  not  bound 
to  credit  his  testimony,  which  was  inconsistent  with  the  other 
facts  in  the  case.  Flook  v.  Jones  (i)  and  Poland  v.  Glyn  (2)  shew 
that  a  payment  made  when  a  bankrupt  considers  bankruptcy 
probable,  even  though  not  inevitable,  is  void.  Then,  assuming 
that  he  did  contemplate  bankruptcy,  there  was  ample  evidence 
to  shew  that  the  deposit  was  made  voluntarily  by  him,  and  not 
under  fear  of  compulsion,  for  the  bill  in  Chancery  was  not  filed 
until  after  his  insolvency.  In  Cook  v.  Rogers  (3),  Alderson,  J., 
with  reference  to  the  question  whether  a  payment  were  made 
voluntarily  or  not,  said,  that  '^  the  motives  and  intentions  of  the 
bankrupt  may  be  more  or  less  material,  according  to  the  nature 
of  the  threat,  and  the  degree  and  period  of  urgency  by  the 
creditor."  It  is  true  in  Bayley  v.  Ballard  (4)  Lord  Ellbnbobough 
said,  that  a  payment  was  not  to  be  considered  as  voluntary,  where 
the  creditor  had  called  upon  the  bankrupt  before  the  cheques  (by 
which  the  payment  was  made)  were  delivered,  although  they  had 
previously  been  put  into  a  clerk's  hands  for  the  purpose  of  a 
voluntary  payment;  and  he  observed,  that  the  intermediate 
demand  prevented  its  being  a  voluntary  preference. 

(Pattbson,  J. :  The  authority  of  that  case  was  much  questioned 
in  Cook  V.  Rogers  (5).) 

In  Ridley  v.  Qyde  (6)  the  act  of  bankruptcy  relied  on  was,  the 
giving  a  security  to  Gyde  on  the  26th  of  October  by  way  of 
fraudulent  preference,  and  in  contemplation  of  bankruptcy ;  and 

(1)  4  Bing.  20.  (4)  10  R.  R.  714  (1  Camp.  416). 

(2)  4  Bing.  22,  n.  (6)  7  Bing.  446. 

(3)  7  Bing.  449.  (6)  9  Bing.  349. 
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Mo&oAN      declarations  made  by  the  bankrupt  on  that  day,  and  the  *20th  of 
Bbundbett.   November,  to  a  creditor  who  pressed  for  payment,  were  held 
[  *294  ]       admissible  to  shew  the  intention  of  the  bankrupt  in  giving  the 
security. 

Sir  James  Scarlett  and  Buttf  contra  : 

The  law,  as  stated  in  Cook  v.  Rogers  (i),  is  not  disputed.  The 
same  rule  had  been  long  before  laid  down  by  Lord  Ellenborouoh, 
in  Crosby  v.  Crouch  (2).  Now,  in  this  case,  first,  there  was  no 
proof  that,  at  the  time  when  the  deposit  was  made,  the  bankrupt 
contemplated  bankruptcy.  There  was  evidence  that,  for  some 
time  before,  he  had  not  been  able  to  honour  his  acceptances. 
That  shews  that  he  had  stopped  payment,  but  it  does  not  thence 
follow  even  that  he  was  insolvent ;  for  a  man  may  stop  payment 
without  being  insolvent,  and  may  be  insolvent  without  being  a 
bankrupt.  Besides,  the  bankrupt  himself  swore  that  he  did  not 
even  contemplate  insolvency,  but  expected  to  pay  all  his  creditors 
in  full ;  and  if  the  jury  had  actually  found  that  he  had  delivered 
the  plate  in  contemplation  of  insolvency,  but  not  of  bankruptcy, 
the  transfer  would  not  have  been  void.  In  Fidgeon  v.  Sharpe  (a), 
GiBBS,  Gh.  J.  told  the  jury  that  such  delivery,  in  the  expectation 
of  insolvency  only,  would  not  be  an  illegal  act,  because  it  is  only 
from  the  bankrupt  laws,  the  policy  of  which  is,  that  all  the 
creditors  should  be  paid  alike,  that  the  illegality  arises;  and 
afterwards,  in  delivering  his  judgment  in  the  same  case,  on  the 
rule  nisi  for  a  new  trial,  he  says  (4) :  '*  I  find  in  all  the  cases, 
from  Fordyce's  (5)  to  the  present,  the  fact  found,  that  the  act  was 
[  *295  ]  done  in  fraud  of  the  bankrupt  laws ;  it  must  be  *an  act,  then, 
not  only  that  in  effect  contravenes  the  bankrupt  laws,  but  it 
must  be  done  with  intent  to  contravene  them,  and  in  contempla- 
tion of  bankruptcy.  The  innocence  or  guilt  of  the  act  depends, 
then,  on  the  mind  of  him  who  did  it ;  and  it  cannot  be  in  fraud 
of  the  bankrupt  laws,  unless  the  actor  meant  it  should  be 
so."  But,  assuming  even  that  he  did  contemplate  bankruptcy, 
the  transfer  of  the  plate  was  not  made  voluntarily,  but  under 

(1)  7  Bing.  438.  (4)  5  Taunt,  at  p.  545. 

(2)  11  East,  256.  (5)  1  Oowp.  117. 

(3)  5  Taunt.  539 ;  1  Marsh.  196. 
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fear  of  compulsion.  A  bill  had  been  filed  in  Chancery  against  Mobgan 
the  bankrupt,  the  defendant,  and  Newman ;  the  bankrupt  was  bbundbett. 
bound  to  refund,  and  the  solicitors  of  Mr.  and  Mrs.  Miles  had 
pressed  him  for  a  long  time.  An  attachment  was  out  for  non- 
appearance to  the  bill ;  and  the  bankrupt,  to  relieve  himself  from 
pressure,  and  to  prevent  himself  from  being  taken  on  that 
attachment,  made  the  deposit.  Now,  the  general  rule  upon  this 
subject  is  stated  in  1  Deacon's  Bankrupt  Law,  p.  446  :  "  Where 
a  trader,  under  a  threat,  or  an  apprehension  merely,  of  legal 
process,  civil  or  criminal,  or  from  the  pressure  and  importunity 
of  his  creditor,  delivers  property  to  him,  or  gives  him  a  power  to 
receive  it,  the  transaction  in  any  of  these  cases  is  not  considered 
a  fraudulent  preference,  even  though  the  trader  knew  himself  to 
be  insolvent ;  for  the  act  on  his  part  is  not  a  voluntary  act,  but 
one  which  proceeds  from  the  effect  of  fear  or  apprehension." 
Thompson  v.  Freeman  {i),  Whitwell  v.  Thompson  (2),  Hunt  v. 
Mortimer  (3),  are  authorities  on  this  point. 

Denman,  Ch.  J. : 

We  all  think  the  rule  for  a  new  trial  should  be  made  absolute, 
on  payment  of  costs. 

LiTTLBDALB,  J.  :  [  296  ] 

To  make  the  deposit  void,  two  things  must  concur :   it  must 
have  been  made  by  the  bankrupt  voluntarily,  and  also  in  con- 

• 

temptation  of  bankruptcy.  The  late  cases,  with  reference  to  the 
question  whether  a  payment  or  delivery  of  goods  has  been  made 
in  contemplation  of  bankruptcy,  have  gone  much  further  than 
they  ought.  The  evidence  that  bankruptcy  was  contemplated  in 
this  case  was  very  slight.  If  any  credit  was  due  to  the  bankrupt's 
testimony,  the  weight  of  evidence  was  the  other  way.  As  to  that 
point,  I  think  the  case  ought  to  be  submitted  to  another  jury. 
As  to  the  other  point  also,  I  think  that  there  was  strong  evidence 
to  shew  that  the  deposit  was  made  in  consequence  of  pressure ; 
for  it  appeared  that  the  defendant  had  frequently  and  urgently 
asked  for  the  money  or  security,  and  that  a  bill  had  been  filed 
ibgainst  the  bankrupt,  on  which  he  was  liable  to  be  taken  by 

(1)  1  B.  R.  169  (1  T.  R.  155).  (3)  10  B.  &  C.  44. 

(2)  1  Esp.  68,  72. 

31—2 
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MoBaAK      attachment.     That  part  of  the  case,  also,  I  think  is  fit  to  be 
Bbundbbtt.   considered  by  another  jury. 

Pabke,  J. : 

I  think  there  ought  to  be  a  new  trial  in  this  case.  In  order 
to  render  the  deposit  void,  it  was  incumbent  on  the  plaintiffs  to 
shew,  first,  that  it  was  made  in  contemplation  of  bankruptcy ; 
and,  secondly,  that  it  was  voluntary.  There  was  very  slight 
evidence  that  it  was  made  in  contemplation  of  bankruptcy.  The 
meaning  of  those  words  I  take  to  be,  that  the  payment  or  delivery 
must  be  with  inteht  to  defeat  the  general  distribution  of  effects 
which  takes  place  under  a  commission  of  bankrupt.  It  is  not 
sufficient  that  it  should  be  made  (as  may  be  inferred  from  some 
of  the  late  cases)  in  contemplation  of  insolvency.  These  cases,  I 
[  ^297  ]  think,  have  gone  too  far.  Upon  that  point  *alone,  I  think  the 
present  case  ought  to  be  submitted  to  another  jury.  Upon  the 
other  point,  I  think  there  was  much  evidence  here  that  the 
deposit  was  in  consequence  of  pressure,  and  upon  that  ground, 
also,  I  am  of  opinion  that  the  case  ought  to  be  reconsidered. 

Pattbson,  J. : 

The  recent  cases  have  gone  too  great  a  length.  They  seem 
to  have  proceeded  on  the  principle  that  if  a  party  be  insolvent  at 
the  time  when  he  makes  a  payment  or  a  delivery,  and  afterwards 
become  bankrupt,  he  must  be  deemed  to  have  contemplated 
bankruptcy  at  the  time  when  he  made  such  payment,  but  I 
think  that  is  not  correct,  for  a  man  may  be  insolvent,  but  yet  not 
contemplate  bankruptcy.  Upon  that  point  alone  I  think  the 
case  ought  to  go  to  a  new  trial.  Then,  upon  the  question  of 
pressure,  in  order  to  shew  that  the  deposit  was  made  voluntarily, 
I  think  it  ought  to  have  appeared  clearly  that  the  bankrupt  took 
the  first  step  towards  making  the  deposit.  Now  there  was 
evidence  that  he  had  frequently  been  asked  for  payment  or 
security.  Upon  both  grounds,  therefore,  I  think  there  ought  to 
be  a  new  trial,  but  more  particularly  with  a  view  that  a  second 
jury  may  reconsider  the  first  question,  whether  the  deposit  was 
made  by  the  bankrupt  in  contemplation  of  bankruptcy. 

Rtde  absolute. 
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Lands  were  devised  to  B.  N.  for  life,  with  power  to  lease  for  lives  all 
but  a  certain  excepted  portion,  reserving  the  like  rents  as  were  then 
reserved,  or  more.  The  rent  of  the  lands  to  be  demised  was  then  291.  a 
year.  In  1800  B.  N.  made  a  lease  of  the  last  mentioned  lands  to  G.  M. 
for  three  lives,  at  the  yearly  rent  of  35L  In  1813  he  made  another  lease 
to  G.  M.  of  the  same  premises  and  part  of  the  excepted  lands,  for  different 
lives,  at  the  rent  of  40/.  for  the  whole :  Held,  that  the  rent  could  not  be 
apportioned,  and  that  the  last  lease,  being  void  for  the  excepted  lands, 
was  void  as  to  all. 

Ejectment  for  lands  in  the  parish  of  Dolgelley,  Merionethshu'e. 
At  the  Spring  Assizes  for  that  county  in  1832,  the  cause  was 
tried  before  Bosanquet,  J.  and  a  verdict  taken  for  the  plaintiff  as 
to  all  the  premises  claimed,  subject,  however,  to  be  confined  to 
two  fields  called  Caer  Berthlwyd  and  Berthlwyd  Frythe,  if  this 
Court  should  so  think  fit,  upon  the  following  case : 

Lewis  Nanney,  Esq.  devised  premises,  including  those  in 
question,  to  his  son  Bobert  for  life,  and  afterwards  to  trustees,  to 
the  use  of  the  first  son  of  the  body  of  Bobert,  by  his  then  wife, 
in  tail,  with  remainders  to  the  uses  of  Bobert's  other  sons  and 
daughters  successively,  in  tail,  and  divers  remainders  over.  The 
will  contained  a  power  to  the  testator's  son,  when  and  as  he 
should  become  entitled  in  possession,  to  make  any  lease  or 
leases  of  such  part  of  the  testator's  real  estates  (except  his 
capital  messuage,  tenement,  and  lands  called  Llwyn)  usually  let  or 
then  let  to  farm,  to  any  person  or  persons,  for  one,  two,  or  three 
lives,  or  for  certain  other  terms  ;  so  as  upon  all  and  every  such 
lease  there  should  be  reserved  and  made  payable  ''  the  like  rents, 
services,  heriots,  and  profits  as  are  now  reserved  and  payable  for 
the  same,  or  more,"  and  so  as  no  fine  or  income  should  be  taken 
in  respect  of  such  lease  or  leases,  and  the  lessees  should  execute 
counterparts,  &c.  The  testator  *died,  and  Bobert,  his  son,  [  *299  ] 
succeeded  to  the  devised  estates  in  1787. 

In  1800,  Bobert  Nanney  demised  to  George  Matthews,  under 
whom  the  defendants  claimed,  the  messuage  or  tenement,  closes, 
and  land  called  Cefn-maelen,  and  the  messuage,  &c.,  closes  and 
land  called  Berthlwyd,  (part  of  the  devised  estates,)  for  three 
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Doe  d.       lives,  (viz.  his  own,  and  those  of  George,  his  son,  and  Sarah,  his 

«.  daughter) ;  yielding  and  paying  therefore  to  the  said  Robert,  his 

Matthewb.    heirg^  g^Q^^  the  yearly  rent  of  35i.,  and  also  such  other  rents, 

services,  heriots,  and  profits  as,  including  the  said  yearly  rent^ 

were,  at  the  time  of  the  making  of  Lewis  Nanney's  will,  reserved 

and  payable  for  the  same. 

By  indenture  of  lease,  dated  10th  of  April,  1818,  made  between 
the  said  Bobert  Nanney  of  the  one  part,  and  the  said  George 
Matthews  of  the  other  part,  it  was  witnessed,  that  in  con- 
sideration of  the  yearly  rent  thereinafter  reserved,  and  of  the 
covenants,  provisoes,  and  agreements  thereinafter  contained  on 
the  part  of  the  said  George  Matthews,  his  executors,  &c.,  he,  the 
said  B.  N.  granted,  demised,  set,  and  to  farm  let  unto  the  said 
G.  M.,  his  heirs  and  assigns,  all  that  messuage  or  tenement,  &c., 
called  Gefn-maelen  (by  the  same  description  as  in  the  lease  of 
1800).  And  also  all  those  two  fields,  pieces  or  parcels  of  land 
formerly  called  by  the  several  names  of  Caer  Berthlwyd  and 
'  Berthlwyd  Frythe,  situate  in  the  parish  of  Dolgelley  aforesaid, 
and  then  held  with  the  said  tenement  called  Berthlwyd,  in  the 
holding  of  the  said  G.  M.,  his  under-tenants,  or  assigns.  And 
also  all  that  other  messuage  or  tenement,  &c.  called  Berthlwyd 
(by  the  same  description  as  in  the  lease  of  1800) :  habendum  for 
three  lives,  viz.  those  of  Bebecca,  Sarah,  and  Martha,  the 
[  ♦300  ]  daughters  of  the  said  G.  M. :  yieldmg  *and  paying  therefore,  &c. 
the  yearly  rent  or  sum  of  402.  and  also  such  other  rents,  &c.  (as 
in  the  former  lease). 

The  fields  called  Caer  Berthlwyd  and  Berthlwyd  Frythe  were 
before  and  at  the  time  of  the  testator's  death  part  of  the 
demesne  lands  called  Llwyn,  and  therefore  within  the  exception 
in  the  power.  The  two  farms  called  Gefn-maelen  and  Berthlwyd, 
were  let  by  the  testator,  the  year  before  his  death,  at  yearly 
rents  amounting  together  to  29/. 

The  lives  in  the  lease  of  1818  were  in  existence  when  this 
action  was  brought.  Bobert  Nanney  died  in  1818.  The 
defendants  claimed  under  the  demise  to  George  Matthews.  The 
demises  to  the  plaintiff  were  by  parties  supposed  to  be  entitled 
under  the  will  of  Lewis  Nanney  the  testator  if  there  were  no  valid 
lease  subsisting  under  the  power  which  had  vested  in  Bobert. 
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J.  H.  Lloyd  for  the  plaintiff :  Do«  i 

WIIjTiTAMS 

The  demise  is  void  as  to  that  part  of  the  premises  which  is  ,,  ^' 
excepted  out  of  the  power;  and  one  entire  rent  bemg  reserved, 
it  is  void  as  to  the  whole:  Doe  d.  Bartlett  v.  iiendfe(i),  Lord 
Mountjoy'8  case  (2).  The  reason  given  in  the  last-mentioned 
case,  and  adverted  to  by  Dampibr,  J.  in  Doe  A,  Vaughan  v. 
Meyler{2^),  applies  here,  namely,  that  such  a  demise  tends  to 
destroy  the  evidence  of  the  ancient  rent.  It  may,  perhaps,  be 
contended,  that  no  sufficient  ground  was  laid  for  assuming  that 
the  lease  of  1800  was  surrendered;  but  that  was  not  brought 
into  question  at  the  trial :  the  former  lease  was  only  produced 
there  to  shew  what  was  the  rent  reserved  on  Cefn-maelen  and 
Berthlwyd.  At  all  events,  the  facts  stated  on  the  case  *are  not  [  *30i  ] 
sufficient  to  raise  that  point.  It  is  observable,  however,  that  the 
two  leases  are  granted  for  different  sets  of  lives. 

Welsby,  contra  : 

In  Doe  d.  Bartlett  v.  Rendle  (1),  the  reservation  was  to  be  of 
the  ancient  and  accustomed  yearly  rent ;  here  it  is  ''  of  the  like 
rents  as  are  now  reserved  and  payable,  or  more."  By  the  lease 
of  1800,  a  rent  of  85{.  was  reserved  in  respect  of  the  two  farms 
formerly  let  by  the  testator  at  29Z. ;  and  when  the  same  farms 
are  let  in  1813,  with  the  addition  of  the  two  fields  not  com- 
prehended in  the  power,  the  rent  is  40L  for  the  whole ;  that  is, 
the  former  rent  of  351.  is  still  reserved  out  of  the  two  farms, 
and  5{.  added  in  respect  of  the  fields.  This  distinguishes  the 
case  from  Doe  d.  Bartlett  v.  Rendle,  and  from  Lord  Mountjoy'a 
case  (2),  where  the  rent  was  reserved  out  of  lands  formerly 
demised,  and  lands  not  leased  before,  and  there  was  nothing  to 
shew  that  any  precise  portion  of  the  rent  issued  out  of  one  or 
the  other.     The  whole  rent  here  is  sufficient  in  amount. 

(Parke,  J. :  It  cannot  be  known,  from  the  data  in  this 
case,  what  would  be  the  proper  portion  of  rent  on  either  part 
of  the  demised  property,  the  value  of  the  two  closes  not  being 
given.) 

(1)  15  B.  R.  426  (3  M.  &  S.  99).  (3)  15  E.  R.  244  (2  M.  &  S.  276). 

(2)  5  Co.  Bep.  4  a. 
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Doe  d.        In  Doe  d.  Vatighan  v.  Meyler  (i),  Dampieb  said,  that,  in  adverting 

,..  to  Lord  Mountjoy's  case  at  the  trial,  he  overlooked  the  distinction, 

Matthews.    ^^^^  ^^^  grant  and  render  of  one  entire  rent  in  that  case  tended 

to  destroy  the  evidence  of  the  ancient  rent ;  but  that  was  not  so 

in  the  case  then  before  the  Court,  because  not  any  rent  was 

necessary  to  be  reserved  for  the  lands  in  fee  simple ;   and  in 

[  •302  ]       Co.  Litt.  148  b,  it  is  laid  down  that,  "  if  *a  man  be  seised  of  two 

acres,  one  in  fee  and  another  in  tail,  and  make  a  lease  for  life  or 

for  years  of  both  acres,  and  dieth,  and  the  issue  in  tail  avoideth 

the  lease,  the  rent  shall  be  apportioned."     Why  may  not  the 

rent  here  as  well  be  apportioned  between  the  lessee  and  the  issue 

in  tail  claiming  under  the  will? 

(Fakke,  J. :  In  Doe  d.  Vaughan  v.  Meyler  (i)  there  was  a  good 
lease  of  both  portions,  during  the  life  of  the  lessor,  by  estoppel ; 
and  after  his  death  the  lease  continued  good  as  to  the  freehold 
part:  it  would,  therefore,  be  necessary  to  make  an  apportion- 
ment.) 

In  Sugden  on  Powers,  p.  642  (6th  ed.)  it  is  said :  "  It  frequently 
happens  that  lands  comprised  in  a  power  are  demised  in  the 
same  lease  with  lands  not  comprised  in  the  power ;  or  lands  are 
demised,  as  to  some  of  which  the  power  is  duly  complied  with, 
and  as  to  others  it  is  not :  and  in  these  cases  the  validity  of  the 
lease  depends  upon  the  quantum  of  the  rent  reserved,  and  the 
mode  of  the  reservation."  And  How  v.  Whitfield  {2)  is  there 
cited,  where  the  ancient  rent  of  6«.  was  required  to  be  reserved, 
and  it  appeared  that  the  lands  within  the  power  inter  alia  were 
demised,  reserving  proinde  6«.  per  annum,  and  it  was  held 
good. 

(Parke,  J. :  The  point  there  taken  by  the  Court  was,  that  there 
appeared  to  be  a  distinct  reservation  of  the  6^.  rent  for  the  lands 
comprised  in  the  power. 

Pattbson,  J. :  In  Doe  d.  Vaughan  v.  Meyler  it  might  have 
been  that  the  proper  rent  was  reserved  upon  the  lands  comprised 

(1)  15  R.  R.  244  (2  M.  &  S.  276).  (2)  1  Ventr.  338 ;  2  Show.  57. 
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in  the  power,  for  Dampier,  J.  observed  that  the  lands  held  in  fee       dok  d. 

might  have  been  demised  without  any  rent.  t,. 

Matthews. 

Parke,  J. :   Doe  d.  Vaughan  v.  Meyler  was  analogous  to  the 
case  of  a  person  leasing  at  an  entire  rent  lands  to  which  *he  has       [  *^^^  ] 
title  and  others  to  which  he  has  none,  where,  on  the  lessee 
being  evicted  of   part  by  title   paramount,   the  rent  may  be 
apportioned  (i).) 

Dbnman,  Ch.  J. : 

Doe  d.  Bartlett  v.  Rendle  (2)  is  a  clear  authority  for  the  plaintiff 
as  to  the  first  point ;  and  the  second  (as  to  the  surrender)  does 
not  arise  upon  the  case.  The  plaintiff  must  have  a  verdict  for 
the  whole  of  the  premises. 

LiTTLEDALE,  Parke,  and  Patteson,  JJ.  concurred. 

Verdict  to  be  entered  as  above. 


[313] 


DIXON   AND   Another  v.   YATES,   KAYE,   BOIN^D,  ^s^^. 

^  '  '  June  7. 

AND  PK0CT0E(3). 

(5  Bam.  &  Adol.  313—347 ;  S.  C.  2  N.  &  M.  177 ;  2  L.  J.  (N.  S.)  K.  B.  198.) 

D.  bought  of  Y.  forty-six  j^uncheons  of  rum,  lying  in  the  warehouse 
of  Y.,  at  Liverpool,  and  sold  them  to  C,  who  was  a  clerk  of  Y.,  but 
carried  on  business  for  himself.  D.  gave  C.  an  invoice,  specifying  the 
marks  and  numbers  of  each  puncheon,  and  took  his  acceptances  for  the 
price.  The  rum,  and  the  samples  which  had  been  taken,  remained  in 
Y.'s  warehouse.  The  invariable  mode  of  delivering  goods  sold  while 
they  are  in  warehouses  at  Liverpool,  is  by  the  vendor's  giving  a  delivery 
order  to  the  purchaser.  D.  was  asked  by  C.  for  delivery  orders,  but  declined 
giving  any,  except  for  two  or  three  puncheons,  which  C.  received.  C. 
marked,  coopered,  and  gauged  the  casks.  While  the  bills  were  running, 
C.  sold  twenty-six  of  the  puncheons  to  K.,  who  paid  him  for  them,  and 
who,  by  C.'s  permission,  without  the  knowledge  of  D.,  gauged  and 
coopered  the  casks  in  the  warehouse  of  Y.,  and  marked  them  with  his 
initials.  C  gave  an  invoice  to  K.,  stating  the  marks  and  numbers  of  the 
casks,  and  by  whom  the  rum  was  bonded.  C.  also,  while  the  bills  were 
running,  sold  eighteen  puncheons  of  the  rum  to  two  other  parties,  to 

(1)  See   Stevenson  v.   Lambardy  6  (3)  See  Sale  of  Goods  Act,   1893 
E.  R.  511  (2  East,  575).                             (56  &   57   Vict.   c.    71),  ss.  16,  17, 

(2)  15  R.  R.  426  (3  M.  &  S.  99).  42  and  47.— R.  C. 
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Dixon  whom  he  gave  Rimilar  iuvoicee,  and  samples;   and  who  afterwards 

V,  obtained  three  of  the  puncheons,  on  a  delivery  order  signed  by  them- 

Yatbs.  selves,  but  not  by  D.    They  paid  C.  for  the  whole.    The  bills  given  by 

0.  for  the  price  of  the  forty-four  puncheons  were  dishonoured :  Held, 
upon  special  case,  (whereby  it  was  agreed  that  the  Court  should  be  at 
liberty  to  draw  from  the  facts  any  inference  that  the  jury  might  have 
drawn,)  that  C.  never  had  acquired  the  actual  possession  of  the  rum»  and 
on  his  dishonouring  his  acceptances,  D.  had  a  lien  on  it  for  the  price ; 
and  that  C.*s  subpurchasers  could  not  claim  against  D.  the  rum  which 
remained  undelivered  to  them. 

This  was  [an  interpleader  issue]  to  try  whether  the  property 
in,  or  the  right  of  possession  of,  forty-four  puncheons  of  rum> 
then  being  in  a  certain  warehouse  of  the  defendant  Yates,  or 
any  part  thereof,  was  in  the  plaintiffs  on  the  18th  of  November, 

1831,  when  they  demanded  the  same  of  Yates,  and  he  refused 
to  deliver  the  same  or  any  part  thereof  to  the  plaintiffs.  At 
the  trial  before  Patteson,  J.,  at  the  Lancaster  Spring  Assizes, 

1832,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  and  it  was  agreed 
that  the  Court  should  be  at  liberty  to  draw  from  the  facts  therein 
stated  any  inference  that  the  jury  might  have  drawn. 

On  the  28th  of  June,  1831,  the  plaintiffs,  spirit  merchants 
at  Liverpool,  bought  of  the  defendant  Yates  147  puncheons, 
10  hogsheads,  2  barrels  of  rum,  which  had  been  bonded  by 
Yates  in  his  own  name,  and  placed  by  him  in  his  own  bonded 
[  •SH  ]  vaults,  in  Atherton  Street,  *Liverpool.  At  the  time  of  this 
purchase  Yates  handed  an  invoice  to  the  plaintiffs,  specifying 
the  marks  and  numbers  of  each  puncheon  or  cask,  and  the 
name  of  the  vessel  which  imported  it ;  and  at  the  bottom  was. 
written,  "  Warehoused  per  J.  B.  Yates  &  Co.,  in  Yates's,  Atherton 
Street.'*  The  price,  l,812i.,  was  paid  by  the  plaintiffs  to  Yates,, 
in  August  and  September.  On  the  same  28th  of  June  on  which 
this  purchase  was  made,  the  plaintiffs  resold  a  part,  viz.  35 
puncheons,  to  CoUard,  who  was  clerk  to  Yates,  and  also  carried 
on  business  on  his  own  account,  as  a  spirit  merchant,  with  the 
knowledge  of  his  employer.  For  the  price  of  this  parcel  of 
35  puncheons,  CoUard  accepted  two  bills  for  240Z.  each ;  and 
after  the  sale,  the  plaintiffs  gave  CoUard  delivery  orders  on 
Yates  for  the  whole  35  puncheons.  The  invariable  mode  of 
delivering  goods   in  warehouses  at   Liverpool,  is  by  handing 
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delivery  orders.  Yates  kept  no  transfer  books.  On  the  5th  Dixon 
of  October,  1831,  one  of  the  bills  given  in  payment  for  the  yatrs. 
i:)arcel  of  85  puncheons  was  dishonoured,  and  was  taken  up 
by  the  plaintiffs.  Up  to  that  time  Collard  had  been  in  good 
credit  with  the  plaintiffs.  When  the  other  bill  was  nearly 
at  maturity,  the  plaintiffs,  on  the  29th  of  October,  1831,  to  save 
their  own  and  GoUard's  credit,  advanced  money  to  take  it  up. 
Both  bills  were  in  the  hands  of  Moss  &  Go.  the  plaintiffs' 
bankers. 

On  the  13th  of  August,  1831,  the  plaintiffs  bought  of  the 
defendant  Yates  another  parcel,  consisting  of  51  puncheons 
of  rum,  which  had  been  imported  from  Jamaica  in  the  ship 
Akcto,  and  which  were  bonded  by  him  in  his  own  name,  and 
placed  in  his  own  bonded  vaults  in  Atherton  Street.  Yates 
gave  an  invoice  as  follows:  '' Liverpool,  18th  of  August,  1831, 
Messrs.  *W.  Dixon  jun.  &  Co.  Bought  from  J.  B.  Yates  &  Co.  [  '^is  ] 
51  puncheons  Jamaica  rum.  Payment  two  months  and  two 
months."  The  numbers  and  marks  of  the  casks  were  then 
inserted,  and  at  the  bottom  there  was  a  memorandum,  "  Ware- 
boused  per  J.  B.  Yates  &  Co.  29th  of  July,  1831,  in  Atherton 
Street."  The  price  of  this  lot,  624{.  6^.  1^.,  was  paid  by  the 
plaintiffs  on  the  5th  of  November,  1831.  On  the  same  day 
on  which  this  latter  purchase  was  made  by  the  plaintiffs,  viz. 
the  13th  of  August,  1831,  they  sold  to  Collard  46  puncheons ; 
viz.  10  puncheons  of  the  parcel  first  above  mentioned,  of  147  * 
puncheons,  10  hogsheads,  and  2  barrels;  and  36  of  the  51 
puncheons  last  mentioned ;  and  they  delivered  to  him  an  invoice 
specifying  the  marks  and  numbers  of  each  puncheon.  For  the 
price,  589Z.  6«.  2d.,  Collard  accepted  two  bills  drawn  upon  him 
by  the  plaintiffs,  dated  the  13th  of  August,  1831,  payable 
respectively  at  three  and  four  months,  at  Barclay,  Trittons, 
&  Co.  in  London.  One  of  these  bills  the  plaintiffs  paid  away ; 
the  other  they  paid  to  their  bankers  as  cash. 

After  the  last-mentioned  purchase  by  Collard  from  the 
plaintiffs,  he  applied  to  them  for  delivery  orders  on  Yates,  which 
they  refused  to  give;  but  said  that,  if  he  wanted  one  or  two 
puncheons,  they  would  let  him  have  them.  Collard  addressed 
to  the  plaintiffs   two  orders  in  the  following  form :    ''  Messrs. 
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Dixon       W.  Dixon  &  Co.  please  to  deliver  one  puncheon  of  rum,  J.  B.  7, 

Tastes.  J-  F.  33,  bought  13th  of  August,  1831.  A.  W.  Collabd.'*  The 
plaintiffs  gave  corresponding  orders  upon  Yates,  and  the  two 
puncheons  were  delivered  to  a  purchaser  from  GoUard.     These 

[  •316  ]  two  puncheons  were  part  of  the  46  sold  to  *Collard  on  the 
13th  of  August,  and  the  delivery  order  for  the  two  puncheons 
was  produced  from  the  possession  of  CoUard's  assignees.  At 
the  trial  the  remaining  44  puncheons  sold  to  Collard  on  the 
18th  of  August  were  the  subject-matter  of  the  issue. 

On  the  16th  of  November,  1831,  the  first  of  the  two  bills 
accepted  by  Collard  for  the  46  puncheons  became  due  in  London, 
and  was  dishonoured.  It  was  returned  to  and  taken  up  by 
the  plaintiffs  on  the  19th  of  November ;  and  the  other  bill  was 
also  dishonoured  when  at  maturity,  and  taken  up  by  the 
plaintiffs.  CoUard's  insolvency  was  generally  known  at  Liverpool 
about  the  12th  or  14th  of  November. 

On  the  18th  of  November,  1831,  the  plaintiffs  gave  notice 
to  the  defendant  Yates  not  to  deliver  the  rum  to  any  person 
but  themselves.  On  the  19th  they  made  a  verbal  demand,  and 
on  the  21st  a  written  demand,  of  the  rum,  which  Yates  refused 
to  deliver.  The  plaintiffs  had  had  dealings  with  Yates  often 
before,  for  some  years  back,  and  had  bought  of  him  large 
quantities  of  rum,  which  they  left  in  his  cellars ;  and  when  they^ 
effected  re-sales,  they  gave  delivery  orders  to  the  purchasers, 
and  Yates  had  not  delivered  any  of  such  rums  bought  on  former 
occasions  by  the  plaintiffs  without  delivery  orders  from  them. 
Yates  was  not  in  the  habit  of  accepting  general  delivery  orders ; 
but  when  the  plaintiffs  bought  of  him  goods  lying  in  bond,  they 
got  orders  accepted  when  they  wanted  them  out.  In  the  mean 
time,  the  plaintiffs  looked  after  the  casks,  sampled  them,  and 
coopered  them,  as  occasioned  required.  The  plaintiffs  did  not 
get  a  delivery  order  accepted  for  either  of  the  parcels  bought 
by  them  on  the  28th  of  June  and  the  18th  of  August,  1831, 

[  •317  ]  but  resold  a  part  of  each  parcel  to  Collard  *on  the  day  of  the 
purchase;  to  which  re-sale  the  want  of  a  delivery  order  was 
no  impediment. 

The  rums  which  the  plaintiffs  bought  on  the  28th  of  June  and 
18th  of  August  were  sampled  on  the  quay  when  landed,  and 
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the  samples  taken  to  Yates's  sale  room.  The  plaintiffs  received  dixon 
the  samples  of  those  which  they  did  not  sell  to  GoUard,  but  Yatb». 
not  of  those  which  they  did.  Collard  kept  the  remainder  at 
Yates's.  It  is  the  custom  for  purchasers  of  rum  always  to  take 
the  samples,  and  to  cooper  the  casks.  Collard,  soon  after  the 
purchase,  had  the  puncheons  which  he  bought  coopered  in 
Yates's  warehouse,  and  marked  with  the  letter  G.  The  plaintiffs 
never  touched  those  puncheons,  or  sampled  them,  but  left 
Collard  to  look  after  them  until  the  21st  of  November,  when 
they  had  them  sampled. 

On  the  28th  of  October,  after  the  negotiation  of  the  bills  given 
by  Collard,  and  before  they  had  arrived  at  maturity,  Collard 
sold  26  puncheons,  part  of  the  46  which  he  had  bought  of  the 
plaintiffs  on  the  18th  of  August,  to  the  defendant  Kaye,  who, 
on  the  81st  of  October,  accepted  bills  for  the  price,  which  were 
duly  honoured.  Collard  got  those  acceptances  from  Kaye, 
between  ten  and  twelve  in  the  morning  of  the  81st  of  October. 
An  invoice  containing  the  marks  and  numbers  of  the  casks,  and 
stating  where  and  by  whom  the  rum  was  bonded,  was  made  out 
and  delivered  by  Collard  to  Kaye. 

On  the  81st  of  October,  the  cooper  employed  by  the  defendant 
Kaye  applied  at  the  counting-house  of  Yates  for  permission  to 
have  the  26  puncheons  coopered  and  gauged,  on  behalf  of  Kaye, 
and  about  nine  o'clock  of  that  morning,  Yates's  warehouseman 
accompanied  the  ^cooper  to  the  warehouse  of  the  defendant  [  *si8  ] 
Yates,  when  the  cooper  prepared  the  casks  for  the  ganger, 
and  marked  them  J.  A.  K.  On  the  same  day  the  ganger 
attended,  and  gauged  the  puncheons  on  behalf  of  Kaye;  and 
on  that  and  the  following  day  the  cooper  coopered  the  casks 
on  his  behalf.  The  warehouseman  of  the  defendant  Yates  was 
present  nearly  all  the  time  of  gauging  and  coopering  the 
puncheons.  If  the  cooper  had  met  with  any  impediment  at 
Yates's  at  nine  o'clock  that  morning,  there  would  have  been 
time  to  inform  Kaye  before  he  had  accepted  the  bills  of  Collard. 
When  the  persons  came  from  the  defendant  Kaye  to  gauge  the 
rums,  they  were  refused  three  times  by  a  clerk  of  Yates ;  then 
Collard  came  and  had  it  done.  The  coopering  and  marking 
were  also  done  with  CoUard's  knowledge,  and  by  his  permission. 
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Dixon        On  the  19th  of  November,  Kaye  presented  to  the  plaintifb, 

TATE9.       for  their  acceptance,  a  delivery  order  for  the  26  puncheons 

bought  by  them  of  Collard,  which  the  plaintiffs  refused  to  accept. 

The  remaining  18  puncheons  were  sold  by  CoUard,  on  the 
7th  of  September,  to  the  defendants  Bond  and  Proctor,  and 
he  made  out  and  delivered  to  them  an  invoice  specifying  the 
marks  and  numbers  of  the  puncheons,  and  where  and  by  whom 
the  same  was  bonded.  On  the  9th  of  September,  Bond  and 
Proctor  settled  with  CoUard  for  these  rums;  partly  by  cash, 
partly  by  brandies  which  had  been  bought  before,  partly  by 
wines  bought  then,  and  partly  by  a  bill  for  89Z.,  which  was 
afterwards  paid.  The  samples  of  these  18  puncheons,  and 
which  were  part  of  the  samples  which  CoUard  kept  at  Yates's 
counting-house,  were  taken  to  Bond  and  Proctor,  after  the  sale 
[•319]  to  them;  out  of  this  lot  of  *18  puncheons,  Yates  delivered 
three  to  the  defendants  Bond  and  Proctor,  with  the  assent  of 
Collard,  viz.  one  on  the  15th  of  October,  one  on  the  1st  of 
November,  and  one  on  the  8th  of  November,  upon  separate 
delivery  orders,  signed  by  Bond  and  Proctor,  and  without  any 
delivery  order  from  the  plaintiffs. 

On  the  19th  of  November  Bond  and  Proctor  presented  to  the 
plaintiffs,  for  acceptance,  a  delivery  order  for  the  remainder  of 
the  rums  sold  to  them  by  Collard,  which  the  plaintiffs  refused  to 
accept. 

On  the  21st  of  November,  after  the  demand  made  on  Yates 
by  the  plaintiffs,  they,  by  his  permission,  sampled  the  41 
puncheons  then  remaining  in  his  warehouse. 

In  October,  1880,  the  plaintiffs  bought  a  quantity  of  rum  from 
Yates  at  two  and  three  months'  credit,  which  they  resold  on  the 
same  day  to  Collard. 

[After  argument :] 

[  336  ]        Dbnman,  Ch.  J. : 

In  this  case  it  appears  that  the  plaintiffs  purchased  46  pun- 
cheons of  rum  lying  in  the  warehouse  of  the  defendant  Yates, 
and  paid  for  them,  and  thus  became  the  owners.  They  sold 
a  part  of  the  rum  to  Collard,  a  clerk  in  the  service  of  Yates, 
and  he  paid  for  that  part  by  bills,  which  were  afterwards,  but 


VOL.  XXXIX.]     1838.     K.  B.     5  B.  &  AD.  836—387.  495 

before  the  plaintiffs  had  demanded  possession  of  the  rum,  dixon 
dishonoured.  The  right  of  property  and  possession  thereby  yatbs. 
revested  in  the  plaintiffs,  unless  something  had  been  done  in 
the  interval  to  divest  them  of  their  right  of  possession.  While 
the  bills  were  running,  Collard  had  the  power  to  take  the  rum 
into  his  possession,  and  to  dispose  of  and  sell  it,  but  he  did 
not  exercise  that  power  by  any  sufficient  means.  The  invariable 
mode  of  delivering  goods  sold  while  in  warehouses  in  Liverpool, 
is  found  to  be  by  the  vendors  handing  to  the  vendees  delivery 
orders ;  and  here  Collard  obtained  no  delivery  orders  except  for 
two  puncheons.  It  is  said  that  the  delivery  of  a  part  operates  in 
law  as  a  constructive  delivery  of  the  whole ;  but  that  is  so  only 
where  the  delivery  of  part  is  intended  to  be  a  delivery  of  the 
whole.  Here  that  was  not  so ;  for  the  plaintiffs,  by  refusing  to 
deliver  more  than  the  two  puncheons,  gave  notice  to  Collard  that 
they  meant  to  retain  the  possession  of  the  rest. 

The  taking  of  samples  and  coopering  are  circumstances  from 
which  a  jury  might  infer  an  actual  deUvery  of  the  whole ;  but 
that  is  not  found  as  a  fact  in  the  case,  and  I  think  the  circum- 
stances do  not  make  it  incumbent  on  the  Court  to  say  there  was 
such  a  deUvery  of  the  whole.  If  I  had  been  on  the  jury,  I  should 
have  found  that  there  was  no  such  actual  delivery.  It  has  been 
contended  that  the  plaintiffs,  after  ^having  received  notice  of  [  **^*^7  ] 
the  dishonour  of  the  bills  by  Collard,  were  bound  to  take  some 
step  to  enforce  their  lien ;  but  it  seems  to  me  that  nothing  short 
of  an  actual  delivery  could  divest  a  vendor  of  the  right  to  stop 
in  transitu,  which  is  admitted  to  be  analogous  to  the  right  of 
retaining.  That  being  so,  Yates,  then,  is  not  able  to  set  up  as 
against  the  plaintiffs  the  act  of  any  third  party,  and  therefore 
is  not  entitled  to  retain  the  possession  of  the  rum.  It  has  been 
said  that  the  plaintiffs  cannot  recover,  because  they  have  given 
Collard  the  means  of  going  into  the  market  with  an  apparent 
title  to  the  property:  the  answer  to  that  is,  he  had  not  that 
evidence  of  a  transfer  to  him,  without  which  any  purchaser's 
title  would  have  been  imperfect.  Under  all  the  circumstances, 
I  think  the  right  of  property  and  possession  as  to  the  44 
puncheons  remained  in  the  plaintiffs,  and  that  they  are  entitled 
to  recover. 
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Dixon        Littledale,  J. : 

Yates.  I  think  the  property  and  right  to  the  possession  of  the  44 

puncheons  of  rum  are  in  the  plaintiffs.  They  sold  to  Collard  a 
parcel  of  goods  in  June,  and  another  parcel  in  August.  The 
first  parcel  was  paid  for  by  two  bills  of  exchange,  which  were 
dishonoured,  and  taken  up  by  the  plaintiffs  to  save  their  own 
credit ;  and  those  goods  not  having  been  paid  for  by  Collard, 
he  has  clearly  no  right  of  property  in  theni. 

As  to  the  second  parcel :  Collard  became  insolvent  in  November; 
the  bills  given  by  him  for  the  goods  were  dishonoured.  The 
plaintiffs,  therefore  (unless  something  had  been  done  to  prevent 
it,  in  the  interval  between  the  purchase  by  Collard  and  the 
dishonour  of  his  bills),  might  resume  possession  and  prevent 

[  '338  ]  the  delivery.  *The  only  question  is,  whether,  in  the  interval, 
any  thing  of  that  nature  was  done  by  Collard.  The  invariable 
mode  of  delivering  goods  sold  while  they  are  lying  in  warehouses 
at  Liverpool,  is  by  the  vendor  handing  delivery  orders  to  the 
vendee.  The  plaintiffs  had  not  given  to  Collard  orders  for  the 
rum  in  question,  therefore  there  had  not  been  a  delivery  to  him 
in  the  usual  mode.  Had  he,  then,  acquired  the  possession  (as 
he  undoubtedly  might)  in  any  other  way?  An  invoice  was 
delivered.  In  the  case  of  any  sale  of  goods,  the  common  course 
is  for  the  vendor  to  deliver  to  the  vendee  an  invoice,  but  that 
does  not  vest  the  actual  possession  of  the  goods  in  the  vendee. 
The  delivering  of  the  invoice,  therefore,  did  not  give  Collard 
any  colourable  title.  Then,  after  receiving  the  invoice,  Collard 
coopered  and  marked  the  casks.  The  coopering  was  an  act 
which  might  be  done  in  order  to  ascertain  that  the  casks  were 
in  proper  order.  The  marking  of  the  casks  with  his  initials  is 
an  act  which  looks  much  more  like  taking  possession.  But 
Collard  knew  at  the  time  that  he  had  no  delivery  order.  He  was 
a  clerk  to  Yates,  and  had  the  management  of  his  cellar,  and  full 
power  to  mark  and  gauge  the  casks  as  he  pleased.  If  that  act 
had  been  done  with  the  approbation  of  Yates,  the  latter  knowing 
that  Collard  had  bought  the  rum,  it  might  have  been  sufficient 
to  vest  the  actual  possession  in  the  latter.  But  that  was  not 
so.  It  seems,  therefore,  to  me  that  Collard  had  not  done  suffi- 
cient to  take  the  possession:  and  then,  the  bills  having  been 
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dishonoared  on  the  Ist  of  September,  the  plaintiffs  were  entitled       Dizon 
to  retain.  Yatbs. 

It  remains  to  be  considered  whether  the  fact  of  Collard  having 
sold  part  of  the  rums  to  Kaye,  and  to  Bond  *and  Proctor,  and  [  *339  ] 
the  acts  done  by  them,  make  any  difference.  It  is  a  general 
principle  of  law,  that  a  man  who  has  not  the  property  and  right 
of  possession  in  goods  cannot  transfer  them  to  a  vendee ;  and, 
therefore,  if  the  original  vendor  chooses  to  retain  or  stop  in 
transitu,  a  second  vendee  is  in  no  better  situation  than  the  first. 
Then  it  is  said  there  was  a  part  delivery  here,  and  that  that,  in 
point  of  law,  operated  as  a  constructive  delivery  of  the  whole. 
But  that  rule  is  confined  to  cases  where  the  delivery  of  part  is 
intended  to  be  a  delivery  of  the  whole :  Bunney  v.  Poyntz  (i), 
Simmons  y.  Sudft  (2).  On  the  contrary,  there  was  in  this  case  an 
express  refusal  to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  must  decide  the 
present  case ;  the  one  is,  that  so  long  as  goods  sold  and  unpaid 
for  remain  in  the  immediate  possession  of  the  vendor,  he  may 
refuse  to  deliver  them  ;  and  if  they  remain  in  the  possession  of 
his  agent,  i.e.  a  warehouseman  or  carrier,  he  may  stop  them. 
The  other  is,  that  a  second  vendee  of  a  chattel  cannot  stand  in 
a  better  situation  than  his  vendor. 

Parke,  J. : 

I  am  of  the  same  opinion.  No  doubtful  principle  of  law  is 
involved  in  this  case.  The  question  is,  what  inferences  ought  to 
be  drawn  from  the  facts  given  in  evidence ;  and,  particularly, 
whether  there  has  been  a  delivery  of  the  44  puncheons  of  rum 
to  Collard,  or  of  18  puncheons  to  Bond  and  Proctor,  or  26  to 
Kaye  ?  Those  are  questions  of  fact.  The  issue  is,  whether  the 
plaintiffs  are  entitled  to  the  property  in,  or  to  the  right  of  posses- 
sion of  44  puncheons  of  *rum  marked  and  numbered  as  stated  [  *340  ] 
in  the  issue,  and  being  in  the  \(rarehouse  of  the  defendant  Yates. 
Collard  purchased  of  the  plaintiffs.  Kaye,  Bond,  and  Proctor 
are  sub-purchasers.  It  is  clear  that  the  plaintiffs  were,  originally, 
entitled  to  the  goods.  An  invoice  was  made  out  to  them,  and 
the  price  was  paid  by  them.    I  take  it  to  be  clear  that  by  the 

(1)  38  R  B.  309  (4  B.  &  Ad.  568).         (2)  29  B.  B.  438  (5  B.  &  C.  857). 
B.B. — ^VOL.  XXXIX.  32 
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DizoN  law  of  England  the  sale  of  a  specific  chattel  passes  the  property 
Yateb.  in  it  to  the  vendee  without  delivery.  The  general  doctrine  that 
the  property  in  chattels  passes  by  a  contract  of  sale  to  a  vendee 
without  delivery  is  questioned  in  Bailey  v.  Ctdverwell  (i),  in  a 
note  by  the  reporters ;  but  I  apprehend  the  rule  is  correct 
as  confined  to  a  bargain  for  a  specific  chattel.  Where  there 
is  a  sale  of  goods  generally,  no  property  in  them  passes  till 
delivery,  because  until  then  the  very  goods  sold  are  not  ascer- 
tained ;  but  where,  by  the  contract  itself,  the  vendor  appropriates 
to  the  vendee  a  specific  chattel,  and  the  latter  thereby  agrees  to 
take  that  specific  chattel,  and  to  pay  the  stipulated  price,  the 
parties  are  then  in  the  same  situation  as  they  would  be  after  a 
delivery  of  goods  in  pursuance  of  a  general  contract.  The  very 
appropriation  of  the  chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  specific  chattel, 
and  to  pay  the  price,  is  equivalent  to  his  accepting  possession. 
The  effect  of  the  contract,  therefore,  is  to  vest  the  property  in 
the  bargainee  (2). 

The  defendant  Yates  is  a  warehouseman,  and  therefore  may 
set  up  the  jits  tertii ;  then  the  question  is,  whether  any  third 
[  ••'^41  ]  persons  are  entitled  ?  The  plaintiffs  parted  *with  the  property 
in  the  goods.  They  sold  to  CoUard,  but  he  did  not  take  actual 
possession.  There  was  no  delivery  order,  nor  was  the  rum 
dehvered  to  him.  The  whole  quantity  sold  to  him  in  June  and 
August  was  paid  for  by  bills,  three  of  which  were  dishonoured 
before  the  plaintiffs  demanded  the  possession,  and  one  bill  after- 
wards ;  and  CoUard  had  become  generally  insolvent  before  the 
demand  was  made.  It  is  said  that  CoUard  is  entitled  to  the  pro- 
perty in  the  goods ;  but  the  plaintiffs  were  vendors  retaining  the 
possession,  and  every  vendor  has  a  hen  until  he  is  paid.  It  is 
true  that  their  lien  was  suspended  as  long  as  the  biUs  were 
running ;  but  it  revived  as  soon  as  they  were  dishonoured.  On 
the  16th  of  November  CoUard  had  dishonoured  three  biUs,  and 

(1)  2  M.  &  Hy.  566 ;  see  Com.  Dig.  sufficient  to  cite  the  judgment  of 
BienB,  D.  3.  Lord  Blackburn  in  Kemp  v.  Folk 

(2)  This  statement  of  the  law  has  (H.  L.  1882)  7  App.  Gas.  578, 586,  52 
been  cited  and  confirmed  by  subse-  L.  J.  Ch.  167,  174.  And  see  Sale  of 
quent  decisions,  of  which  it  may  be  Gk)ods  Act,  1893,  ss.  16  and  17. — ^E.C. 
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had  become  insolvent,  and  was  known  to  be  so.     The  lien  of  the        dizon 

vendors  then  revived.    If  they  had  parted  with  the  actual  posses-       yatib. 

sion,  and  the  goods  had  remained  in  the  hands  of  a  carrier, 

they  woald  have  been  entitled  to  stop  them  in  transitu,  unless 

the  sub-purchasers  from  Gollard  had  taken  actual  possession, 

and  not  having  parted  with  the  possession  at  all,  they  have  a 

right  to  retain  it  under  the  same  circumstances. 

If,  indeed,  Gollard  had  taken  possession  of  these  goods,  then 
the  plaintiffs'  right  was  at  an  end.  It  is  true  he  had  taken 
samples ;  but  they  were  not  part  of  the  bulk  of  the  commodity 
to  be  delivered.  Then  it  is  said  that  by  taking  possession  of  the 
two  puncheons,  he  took  possession  of  the  whole ;  but  it  is  clearly 
established,  that  if  part  be  delivered  with  an  intent  to  separate 
that  part  from  the  rest,  it  is  not  an  inchoate  delivery  of  the 
whole,  so  as  to  divest  the  right  of  property  out  of  the  vendor. 
Here  the  vendors,  on  being  *asked  to  give  a  delivery  order  for  [  •s^z  ] 
the  whole,  said  they  would  give  an  order  for  one  or  two  puncheons 
only ;  thereby  separating  that  part  distinctly  from  the  rest.  As 
to  the  marking ;  that  is  an  equivocal  act :  it  may  be  for  the  pur- 
pose of  taking  possession,  or  merely  for  that  of  identifying  the 
property.  Besides,  here  it  is  proved  that  the  invariable  mode  of 
delivering  goods  sold  while  they  are  in  warehouses  at  Liverpool, 
is  by  giving  the  vendee  a  delivery  order.  I  agree  that,  notwith- 
standing such  custom,  there  may  be  a  delivery  by  some  other 
mode.  The  absence  of  a  customary  order,  however,  is  a  strong 
circumstance  to  shew  that  possession  was  not  intended  to  be 
deUvered,  where  the  acts  relied  upon  to  shew  that  possession 
was  taken,  are  equivocal.  These  are  all  the  facts  of  the  case, 
as  far  as  they  relate  to  Gollard.  Then  it  is  said  that  Gollard 
sold  26  puncheons  to  Eaye,  and  18  to  Bond  and  Proctor,  that 
possession  has  been  taken  by  them,  and  the  lien  of  the  plaintiffs 
was  thereby  divested.  Kaye  coopered  and  gauged  the  casks. 
Now,  gauging  is  an  equivocal  act ;  it  might  be  done  to  ascer- 
tain the  quantity  contained  in  them,  before  he  paid  for  them. 
Coopering  is  an  act  much  more  like  taking  possession  ;  and  it  in 
the  only  part  of  the  case  upon  which  I  have  entertained  any 
doubt.  But  when  we  consider  that  it  was  objected  to  at  first, 
and  until  Gollard  interfered ;  and  that  a  delivery  order,  whicli 

32—2 
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DizoN  18  the  usual  mode  of  transferring  property  from  vendor  to  vendee, 
Tatbs.  &t  Liverpool,  was  wanting  in  this  instance, — I  think  we  ought 
not  to  come  to  the  conclusion  that  Kaye  took  possession,  merely 
because  he  coopered  and  gauged  the  casks.  As  to  Bond  and 
Proctor,  the  case  is  less  strong,  for  they  never  coopered  or  gauged^ 
[  ♦Sis  ]  Then  there  was  no  *delivery  to  the  sub-vendees  ;  and  the  rule 
is  clear,  that  a  second  vendee,  who  neglects  to  take  either  actual 
or  constructive  possession,  is  in  the  same  situation  as  the  first 
vendee  under  whom  he  claims.  He  gets  the  title  defeasible  on 
non-payment  of  the  price  by  the  first  vendee :  Craven  v.  Ryder  (i). 
There  is  no  question  on  these  propositions  of  law.  The  only 
difficulty  is  one  of  fact, — whether  there  was  a  delivery  or  not. 
If  being  thus  established  that  Yates  is  liable  to  the  plaintiffs,, 
another  point  arises ;  and  that  is,  whether  he  has  made  himself 
liable  by  his  own  conduct  to  the  sub-purchasers  also.  If  he  had 
undertaken  to  deliver  to  them,  or  represented  to  them  that  they 
were  the  goods  of  Gollard,  and  they  had  acted  on  the  faith  of 
that  engagement  or  representation,  he  might  be  liable  to  them  ; 
but  there  is  nothing  to  shew  that.  As  to  Bond  and  Proctor, 
nothing  of  the  sort  took  place ;  and,  with  regard  to  Kaye,  the 
only  circumstance  is,  that  he  was  allowed  to  gauge  the  casks : 
but  it  would  be  going  very  far  to  say,  considering  the  circum- 
stances under  which  it  took  place,  that  this  was  an  admission  by 
Yates  that  Kaye  might  have  full  possession  whenever  he  pleased ; 
nor  does  it  appear  that  Kaye  was  induced  to  alter  his  condition 
in  consequence.  Therefore  he,  as  well  as  Bond  and  Proctor,  is. 
without  remedy  against  Yates. 

Pattbson,  J. : 

The  question  to  be  decided  in  this  case  is  one  rather  of  fact 
than  of  law.  The  only  doubtful  point  is,  whether  possession  of 
the  goods  has  been  taken  by  Gollard  or  his  sub- vendees.  We  are 
[  *844  ]  empowered  by  the  case  to  draw  from  the  facts  the  same  '''inference 
which  a  jury  might.  Now  it  appears  that  Yates  sold  the  goods 
to  the  plaintiffs,  and  they  paid  for  them.  The  property  thereby 
was  transferred  to  them,  and  when  they  sold,  it  was  in  like 
manner  transferred  to  the  sub-vendee,  subject  to  the  right  of 

(1)  16  B.  B.  644  (6  Taunt.  433 ;  2  Marsh.  127). 
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stoppage  in  transitu.  The  sale  to  the  plaintiffs  placed  Yates  in  Dixon 
the  situation  of  warehouseman  to  them.  It  is  found  to  be  the  tatbb. 
invariable  mode  of  delivering  goods  sold,  while  lying  in  ware- 
houses at  Liverpool,  for  the  vendor  to  give  the  vendee  a  delivery 
order  on  the  warehouseman.  The  difficulty  in  this  case  arises 
from  that  circumstance,  and  also  from  Collard's  filling  two 
characters,  that  of  clerk  to  Yates,  and  that  of  purchaser.  If 
there  had  been  transfer  books,  and  the  transfer  had  been  into 
Gollard's  name,  he  might  have  made  a  good  title  to  the  sub- 
purchasers ;  but  here  the  goods  remain  with  the  warehouseman 
in  the  name  of  the  first  purchasers,  although  there  may  be  twenty 
different  changes  of  property.  The  acts  relied  on  to  shew  that 
GoUard  took  possession  are,  that  he  had  samples,  and  that  he 
coopered  and  gauged  the  casks ;  but  the  rums  were  sampled  on 
the  quay  when  landed,  and  the  samples  were  clearly  no  part  of 
the  bulk  sold.  If  the  coopering  had  been  by  a  purchaser  from 
the  plaintiffs,  who  was  wholly  unconnected  with  Yates,  and  who 
had  been  suffered  by  Yates  to  cooper  the  casks  in  the  warehouse, 

1  am  not  prepared  to  say  that  that  would  not  have  been  an  act 
of  ownership  from  which  I  should  have  inferred  a  delivery  to, 
and  an  actual  possession  by  GoUard.  But  he  was  Yates's  clerk, 
and  had  the  control  over  his  cellar,  and  coopered  the  casks 
immediately  after  he  had  made  the  purchase.  The  plaintiffs 
refused  to  give  him  a  general  delivery  order ;  they  could  not  do 
a  more  deliberate  act  to  shew  that  they  did  not  intend  to  give 

him  *the  actual  possession.  The  coopering  was  referable  rather  [  *546  ] 
to  his  character  of  clerk  to  Yates,  than  to  that  of  a  purchaser 
from  the  plaintiffs  ;  and,  if  so,  it  was  not  a  taking  possession  by 
him.  Then,  it  is  said,  the  re-sale  to  Bond  and  Proctor,  and  to 
Eaye,  alters  the  case,  because  they  have  paid  Gollard  ;  but  that 
is  immaterial,  except  so  far  as  it  would  prevent  Gollard  (as  against 
them)  from  stopping  m  transitu.  But  it  does  not  divest  the 
original  vendor  of  his  right  to  stop  in  transitu :  Craven  v.  Ryder  (i). 
Gollard's  bills  having  been  dishonoured,  the  plaintiffs  were  clearly 
entitled  to  retain  :  Davis  v.  Reynolds  (2).  The  act  of  coopering 
by  Eaye,  therefore,  as  against  the  plaintiffs,  can  have  no  greater 

(1)  16  E.  E.  644  (6  Taunt.  433;  (2)  1  Stark.  116;  4  Camp.  267. 

2  Marsh.  127). 
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Dixon  effect  than  the  act  of  coopering  by  Gollard.  Then,  as  between 
YATE8.  Yates  and  Kaye,  a  question  arises  whether  the  property  was 
vested  in  Kaye,  the  sub-purchaser,  as  against  Yates.  It  appears 
that  Kaye,  after  Yates's  other  clerk  had  refused  to  allow  him  to 
cooper  the  puncheons,  obtained  permission  of  CoUard  to  do  so. 
Now,  here  again,  the  difficulty  arises  from  the  fact  of  CoUard 
being  both  seller  of  the  rums  to  Kaye,  and  servant  to  Yates.  If 
he  had  been  a  person  wholly  unconnected  with  Yates,  the  act 
done  by  him  would  only  have  been  referable  to  his  character  of 
seller.  And  if  Collard  had  not  been  the  seller,  and  Kaye  had 
been  suffered  by  Collard,  as  the  clerk  of  Yates,  to  cooper  the 
casks,  Yates  might  have  been  bound  by  his  act.  But  here  Kaye 
knew  Collard  to  be  the  seller  of  the  rums,  and,  knowing  also  that 
the  other  clerk  of  Yates  would  not  allow  him  to  cooper  the  casks, 
he  applied  for  and  obtained  permission  of  Collard.  The  latter, 
[  '346  ]  therefore,  must  be  considered  as  *having  acted  in  his  character 
of  purchaser  and  seller,  and  not  of  clerk  to  Yates.  Yates,  there- 
fore, is  not  bound  by  his  act  as  the  act  of  an  agent,  but  Kaye 
must  take  the  consequences  of  the  acts  of  Collard ;  and,  conse- 
quently, the  property  was  not  in  Kaye  as  against  Yates.  The 
plaintiffs  are  therefore  entitled  to  judgment. 

The  judgment  was  given  generally  for  the  plaintiffs ;  but,  on 
application  afterwards  made,  it  was  referred  to  Fabke,  J.  to  order 
specially  at  Chambers,  how  the  judgment  should  be  drawn  up. 

By  a  rule  of  Court  of  Hilary  Term,  1834,  reciting  the  rule  for 
judgment,  and  an  order  made  by  Parke,  J.  on  the  28rd  of 
December,  whereby  it  appeared  that  the  rum  claimed  by  Kaye, 
Bond,  and  Proctor,  had  been  delivered  to  the  plaintiffs,  and  their 
costs  paid  by  the  defendant  Yates,  it  was  ordered  that  Yates 
should  be  discharged  from  all  claim  by  the  plaintiffs  in  respect 
of  the  damages  and  costs  in  the  postea,  costs,  and  all  the  other 
matters  in  issue.  And,  after  reciting  further,  that  the  Master 
had  been,  by  the  above  order,  directed  to  tax  the  costs  of  the 
defendant  Yates  for  preparing  the  brief  or  briefs  (as  he  might 
think  fit)  for  the  trial,  and  of  one  witness,  such  brief  or  briefs  to 
be  such  as  ought  to  have  been  prepared  and  given  for  the  purpose 
of  making  out  Yates's  defence  as  to  the  three  puncheons  of  rum. 
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and  as  to  the  alleged  acts  by  which  it  was  contended  that  he       dizon 
would  be  personally  liable  to  the  plaintiffs  thoagh  the  other  defen-       tatbs. 
dants  should  not  be,  and  also  the  costs  of  Yates's  appearing  by 
counsel,  and  arguing  the  special  case,  on  the  like  principle  ;  and 
reciting  the  Master's  allocatur  for  ML  18«.  8d.j  it  was  ordered, 
that  the  said  costs  should  *be  paid  by  the  plaintiffs  to  Tates.       [  *347  ] 
And,  after  reciting  also,  that  the  Master,  by  the  said  order,  was 
further  directed  to  tax  the  costs  of  the  defendant  Yates  of  the 
action  brought  against  him,  of  his  application  to  interplead,  and 
of  this  cause,  and  that  it  appeared  by  the  Master's  allocatur  that 
he  had  taxed  them  at  1682.  16^.  4c?.,  it  was  further  ordered  that 
the  defendants  Kaye,  Bond,  and  Proctor  should  pay  the  same, 
together  with  the  costs  paid  by  the  defendant  Yates  to  the  plaintiffs 
(after  giving  credit  for  the  said  costs  to  be  paid  by  the  plaintiffs, 
when  received,  to  Yates,)  upon  a  pro  rata  according  to  the  value 
of  the  goods  respectively  claimed  by  them,  (but  not  including  the 
three  puncheons  of  rum  delivered  to  the  defendants  Bond  and 
Proctor,)  to  be  settled  by  the  Master  in  case  of  difference ;  and 
in  case  the  said  monies  should  not  be  received  from  the  plaintiffs 
at  the  time  when  the  respective  amounts  to  be  paid  by  the  other 
defendants  should  be  ascertained,  that  the  same  when  received 
by  the  defendant  Yates  should  be  paid  over  to  the  other  defen- 
dants in  like  proportion,  to  be  settled  in  like  manner  in  case  of 
difference. 

STOW   V.  DAVENPOET(l).  issa. 

June  10. 
(5  Bam.  &  Adol.  359—368 ;  S.  C.  2  N.  &  M.  805.)  

Lands  were  devised,  to  the  use,  among  others,  that  M.  A.  F.  should         '-        ^ 
take,  from  and  out  of  the  same  pi'emises,  an  annuity  or  yearly  rent- 
charge  of  500^.  a  year,  to  be  paid  clear  of  all  taxes  and  deductions, 
remainder  to  S.  for  life,  subject  to  the  annuity : 

Held,  that  the  annuity  was  to  be  paid  clear  of  legacy  duty,  and  was  a 
charge  upon  the  land ;  and  consequently  that  S.,  who  had  entered  into 
possession  under  the  devise  to  him,  and  been  compelled  to  pay  the  legacy 
duty  on  the  annuity,  pursuant  to  45  Qeo.  III.  c.  28,  s.  5,  could  not  recover 
it  again  from  the  annuitant. 

Assumpsit  for  money  paid  by  the  plaintiff  for  legacy  duty  in 
respect  of  an  annuity  of  5002.  bequeathed  to  the  defendant's 

(1)  Cited  and  followed  by  Stirling,      Z>c  ^o^Aewi, '95, 2  Ch.  517, 64  L.J.  Ch. 
J.  in  In  re  Dt  Hoghton,  De  HoyhUm  v.      590,  592,  73  L.  T.  27.— E.  C. 
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Stow        wife.    At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings 
Davenpokt.  ^^  London,  after  Trinity  Term,  1882,  the  plaintiff  had  a  verdict 
for  1,000L,  subject  to  the  opinion  of  this  Court  upon  a  special 
case,  which  was  stated  in  substance  as  follows : 

In  1811  Thomas  Frisby  devised  all  his  real  estate  to  trustees, 
in  trust  to  convey  the  same  to  the  use  of  his  son,  T.  F.  the 
younger,  for  life,  remainder  to  themselves,  to  preserve  contingent 
uses,  &c. ;  and,  after  his  death,  in  case  Mary  Ann  Frisby,  his 
then  wife,  should  survive  him,  to  the  use  that  she  should  take 
from  and  out  of  the  same  premises  such  annuity,  or  yearly  rent- 
charge,  not  exceeding  500i.  a  year  for  her  Kfe,  as  T.  F.,  jun., 
should  by  will  appoint,  the  same  annuity  to  be  paid  her,  clear 
of  all  taxes  and  deductions  whatsoever,  by  four  quarterly  pay- 
ments; remainder,  in  default  of  issue  of  T.  F.,  jun.,  to  the 
plaintiff  for  life,  charged  with  the  annuity  above  mentioned. 
He  also  bequeathed  all  his  personal  estate  to  his  executors,  upon 
trust  to  convert  the  whole  into  ready  money,  and  lay  it  out  in 
the  purchase  of  real  property,  to  be  conveyed  to  the  uses  above 
stated,  with  power  to  them  to  place  out  such  personal  estate 
in  the  public  funds,  &c.  till  such  purchase  could  be  effected; 
the  dividends  to  go  to  the  same  persons  for  whose  benefit  the 
purchase  was  to  be  made. 

The  testator  died  in  1811.  In  1818  T.  F.,  jun.,  and  the 
[  •360  ]  plaintiff  joined  in  a  conveyance  of  the  devised  lands  *to  a 
trustee,  his  heirs  and  assigns,  to  the  use  of  T.  F.,  jun.  for  life, 
and  to  the  use  that  after  his  decease,  his  said  wife,  if  she  should 
survive  him,  might  receive  out  of  the  same  premises  such 
annuity,  or  yearly  rent-charge,  not  exceeding  5001.  a  year,  clear 
of  all  taxes  and  deductions  whatsoever,  as  the  said  T.  F.,  jun. 
should  by  will  appoint.  He  by  his  will  appointed  that  the  annuity 
should  be  of  the  full  annual  amount  of  5002. ;  and  he  died  in 
1820.  The  plaintiff  entered  into  possession  of  the  lands,  and 
into  the  receipt  of  the  dividends  arising  from  the  personal 
estate,  paying  the  annuity  to  the  widow  of  T.  F.,  jun.  In  1880, 
an  information,  of  which  the  defendant  had  notice,  was  filed  by 
the  Attorney-General  against  the  plaintiff  for  non-payment  of  the 
legacy  duty  on  the  said  annuity ;  and  judgment  was  thereupon 
entered  up  for  the  Crown  for  709/.  15«.,  the  amount  of  duty,  and 
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88Z.  9«.  8d.,  costs  of  the  Crown.    The  present  action  was  brought        Stow 
to  recover  this  sum  of  748L  4s.  8d.  from  the  defendant,  who  had    davbnport. 
married  the  widow,  Mary  Ann  Frisby.     The  estates  upon  which 
the  annuity  was  charged  were  subject  to  land-tax  and   other 
charges.     This  case  was  argued  in  Easter  Term  before  Denman, 
€h.  J.,  Littledale,  and  Parke,  JJ. 

[After  argument  and  consideration  :  ] 

The  judgment  of  the  Court  was  now  delivered  by  [  366  ] 

Denman,  Ch.  J.,  who,  after  stating  the  facts  of  the  case,  pro- 
ceeded as  follows : 

The  first  objection  to  the  plaintiff's  right  to  recover  was,  that 
such  an  annuity,  so  issuing  out  of  land,  was  not  subject  to  the 
legacy  duty.  The  contrary,  however,  was  decided  in  the  case  of 
The  Attorney-General  v.  Jackson  (i),  after  full  argument  and 
time  taken  to  consider.  The  authority  of  that  decision  was 
questioned  in  the  argument  before  us,  but  it  appears  to  us  to  be 
correct. 

It  follows,  from  the  86  Geo.  III.  c.  52,  s.  6,  and  the  45  Geo.  lU. 
€.  28,  s.  5,  that  the  plaintiff,  who  was  in  possession  of  the 
lands,  was  compellable  to  pay  the  legacy  duty  upon  this  annuity ; 
and  from  the  case  of  Hales  v.  Freemaii  (2),  that  he  might  recover 
the  amount  so  paid  against  the  annuitant  in  this  form  of  action, 
if  the  annuitant  were  chargeable  with  this  duty. 

But  a  second  point  was  then  made,  that  this  annuity  was 
devised  clear  of  all  taxes  and  deductions,  and  that  the  annuitant 
was  therefore  entitled  to  receive  it  without  any  deduction  of  the 
legacy  duty. 

It  is  a  very  probable  conjecture,  that  the  testator  had  not  the 
legacy  duty  in  his  contemplation  at  all,  and  that  he  may  not 
€ven  have  known  that  the  annuity  was  by  law  liable  to  the  pay- 
ment of  it.  But  we  must  understand  the  words  of  the  will  in 
their  plain  and  ordinary  sense,  unless  such  a  construction  would 
be  at  variance  *with  the  intention  of  the  testator,  to  be  collected  [  *367  ] 
from  the  context.  The  will  provides  that  the  annuity  is  to  be 
paid  ''clear  of  all  taxes  and  deductions  whatsoever;"   that  is, 

(1)  1  Cr.  &  Jer.  101 ;  2  Tyr.  50.  (2)  21  R.  E.  663  (1  Brod.  &  B.  391). 
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Stow  that  the  net  sum  of  500?.  is  annually  to  come  into  the  annuitant's 
daybxport.  hands;  and  this  cannot  be  unless  the  legacy  duty  is  deducted. 
No  other  part  of  the  will  leads  us  to  a  different  construction. 
This  decision  is  in  conformity  with  those  cited  in  argument: 
Barksdale  v.  OiUiat{i),  Dawkins  v.  Tatham{2),  Smith  v.  Ander- 
son (3) ;  in  none  of  which,  however,  were  the  legacies  provided  to 
be  paid  clear  of  taxes ;  and  in  that  respect  they  are  not  so  strong 
as  the  present  case.  The  legacy  duty  is  clearly  a  tax;  and, 
unless  it  be  deducted,  the  annuity  will  not  be  paid  clear  of  taxes. 
If  the  testator  had  intended  to  exempt  it  from  the  proportion  of 
the  taxes  affecting  the  land,  as  the  land  tax,  or  other  future 
taxes  of  the  like  nature,  he  ought  to  have  used  some  qualifying 
expression.    As  he  has  not  done  so,  we  must  take  his  meaning  j 

to  have  been,  that  no  tax  of  any  description  should  reduce  the  j 

amount  to  be  paid  to  the  legatee. 

By  whom,  then,  is  the  duty  to  be  paid  ?  There  is  no  charge 
upon  any  other  fund  than  the  land.  The  land  is  devised  to  the 
use  that  the  legatee  should  take  from  and  out  of  the  premises 
an  annuity  to  be  paid  clear  of  all  taxes  and  deductions.  The 
burthen  of  paying  the  annuity  clear  of  all  taxes  and  deductions 
is  thrown  upon  the  land,  that  is,  the  land  is  subject  both  to  the 
annuity  and  the  tax ;  and  it  is  the  same  as  if  the  amount  of 
the  tax  were  directly  charged  upon  the  land ;  consequently  the 
[  *368  ]  plaintiff  took  the  land  subject  to  that  charge ;  *and  when  he 
paid  the  duty,  he  released  the  land  from  it,  leaving  it  still  liable 
to  the  net  annuity.  He  cannot,  therefore,  be  considered  as. 
having  paid  a  sum  of  money  to  which  the  annuitant  was  liable ; 
and,  therefore,  cannot  be  permitted  to  recover  it  from  her.  It  is 
no  hardship  on  the  plaintiff,  for  if  the  value  of  the  land  had 
not  been  adequate  to  the  payment  of  both  the  tax  and  the 
annuity,  he  might  have  renounced  the  devise.  In  the  case  of 
Hales  V.  Freeman  (4),  the  question  as  to  the  meaning  of  the  word 
deduction,  used  in  the  will  by  which  the  annuity  was  granted, 
was  never  raised,  and  therefore  it  is  no  authority  in  this  respect. 

The  judgment  must  he  for  the  defendant. 

(1)  18  K.  E.  139  (1  Swanst.  562).  (3)  28  K.  R.  122  (4  Russ.  352). 

(2)  2  Sim.  492.  (4)  21  R.  R.  663  (1  Brod.  &  B.  391). 
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KEX  V.  The  INHABITANTS  of  the  County  of  isss. 

DEVON.  •"!!!!' 

(5  Bam.  &  Adol.  383—388  ;  S.  C.  2  N.  &  M.  212 ;  2  L.  J.  (N.  S.)  M.  C.  74.)         ^  ^^  ^ 

Before  the  stat.  43  Geo.  ITT.  c.  59,  there  had  been  a  public  county 
bridge,  which  was  of  wood,  resting  on  stone  abutments.  After  that 
statute  passed,  the  wooden  part  of  the  bridge  was,  during  a  flood, 
carried  some  distance  down  the  river,  but  the  stone  abutments  remained. 
Part  of  the  wooden  materials  being  afterwards  collected  together,  were, 
with  new  materials  formed  into  the  upper  part  of  a  bridge,  which  was 
wider  than  it  had  been  before  the  flood,  and  placed  upon  the  old  abut- 
ments. This  was  done  at  the  expense  of  the  parish,  and  not  under  the 
direction  of  the  county  surveyor:  Held,  that  this  was  not  a  bridge 
'*  ei-ected  or  built "  after  the  passing  of  43  Geo.  III.  c.  59,  s.  5 ;  and  that 
the  inhabitants  of  the  county  were  bound  to  repair  it. 

Indictment  for  non-repair  of  Tipton  Bridge,  in  the  parish 
of  Ottery  St.  Mary,  in  the  county  of  Devon.  Plea,  not  guilty. 
At  the  trial  before  Sir  A.  Park,  J.,  at  the  Dorsetshire  Spring 
Assizes,  1838,  it  appeared  that,  before  the  24th  of  June,  1808, 
when  the  48  Geo.  III.  c.  59,  was  passed,  there  had  been  a  bridge 
over  the  river  Ottery  on  the  site  of  the  bridge  indicted,  used  by 
the  public  as  a  carriage  bridge,  and  which  the  county  repaired. 
The  abutments  on  which  the  bridge  rested,  on  each  side  of  the 
river,  were  of  stone,  but  all  the  other  parts  were  of  wood.  In 
1807,  the  wooden  part  of  this  bridge  was,  during  a  flood,  carried 
some  distance  down  the  river,  but  the  abutments  remained,  and 
such  part  of  the  old  wooden  work  as  was  fit  for  the  purpose  was 
collected,  and  some  new  materials  were  added,  and  the  whole 
was  replaced  on  the  old  abutments.  The  bridge  was  made  about 
two  feet  wider  than  it  was  before.  This  was  done  at  the  expense 
of  the  parish,  and  not  of  the  county,  and  the  enlarged  bridge 
had  been  since  used  by  the  public.  It  was  objected,  that  as  the 
bridge  so  widened  had  not  been  erected  or  built  under  the 
direction  of  the  county  surveyor,  as  required  by  the  48  Geo.  III. 
c.  59,  s.  5,  the  inhabitants  of  the  county  were  not  bound  to  repair 
it.  The  learned  Judge  directed  the  jury  to  find  a  verdict  *of  [  *384  ] 
guilty,  but  reserved  liberty  to  the  defendants  to  move  to  enter 
a  verdict  of  acquittal,  if  this  Court  should  be  of  opinion  that  the 
objection  was  well  founded.  A  rule  nisi  for  that  purpose  having 
be^n  obtained  in  last  Easter  Term, 


508  1833.     K.  B.     5  B.  &  AD.  384—385.  [r.r. 

Rex  The  Solicitor-General  and  Elliott  now  shewed  cause : 

V, 

The  Inhabi-       The  bridge  having  been  adopted  by  the  public,  the  inhabitants 

TANTR  OP  *■  *f  A. 

THE  County  of  the  county  Q.re  pHmd  facie  bound  to  repair  it.  It  is  said  they 
OF  Devon.  ^^^  ^^^^  because  the  bridge  was  erected  or  built  after  the  passing 
of  the  Act  43  Geo.  III.  c.  59,  s.  5,  which  enacts  **  that  no  bridge 
thereafter  to  be  erected  or  built  shall  be  deemed  to  be  a  bridge 
which  the  inhabitants  of  any  county  shall  be  compellable  to 
repair,  unless  such  bridge  shall  be  erected  in  a  substantial  and 
commodious  manner,  under  the  direction,  or  to  the  satisfaction, 
of  the  county  surveyor ;  "  and  that  here  the  bridge  was  not  built 
under  the  direction  of  the  surveyor  of  the  county  of  Devon,  and 
the  inhabitants  of  that  county  are  therefore  not  liable  to  repair. 
That  reduces  the  question  to  this,  whether  the  bridge  is  not  in 
substance  the  same  as  the  one  which  existed  before  1807.  The 
materials  of  which  it  is  composed  being  to  a  certain  extent 
different,  does  not  of  necessity  destroy  the  identity  of  the  bridge. 
All  the  materials  of  which  such  a  structure  is  composed  may,  by 
frequent  repairs  and  alterations  from  time  to  time,  be  entirely 
changed  ;  but  it  will  not,  therefore,  cease  to  be  the  same  bridge. 
The  principal  object  of  the  enactment  was  to  prevent  the  increase 
of  the  number  of  bridges  which  counties  are  liable  to  repair.  By 
holding  that  the  county  is  liable  in  this  case,  the  number  of 
f  ••^85  ]  bridges  repairable  by  the  county  will  not  be  increased.  *The 
bridge  was  erected  on  the  same  site  as  the  one  which  existed  in 
1803,  before  the  statute  43  Geo.  III.  c.  59,  passed,  and  it  consisted 
principally  even  of  the  same  materials.  Rex  v.  The  Inhabitants 
of  Lancashire  (i)  shews  that  this  section  of  the  Act  does  not 
apply  to  a  bridge  widened  or  repaired;  and  in  that  case  new 
materials  must  be  added.  Taunton,  J.  said  there,  **that  the 
enlargement  of  the  bridge  did  not  destroy  its  identity ;  it  was 
the  same  bridge,  though  wider.'*  That  observation  applies  to 
the  present  case. 

Crowder  and  Praed,  contra  : 

This  bridge  was  erected  and  built  after  the  passing  of  the 
43  Geo.  III.  c.  59,  s.  5,  the  object  of  which  statute,  as  appears 

(1)  36  R.  11.  7o3  (2  B.  &  Ad.  813). 
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by  the  preamble,  was  to  point  out  precisely  the  bridges  which         Bbx 
inhabitants  of  counties  should  be  liable  to  repair.     The  enacting  the  Ikhabi- 
part  applies  to  all  bridges  there  described,  which  shall  thereafter   thbCoumty 
be  erected  or  built.     After  the  flood  in  1807,  Tipton  Bridge  had     ow  Devon. 
ceased  to  exist.     The  abutments  which  then  remained  did  not 
constitute  a  bridge.     The  bridge  indicted  was  then  erected  or 
built,  and  is,  therefore,  within  the  very  words  of  the  statute. 
The  22  Hen.  YIII.  c.  5,  s.  4,  enables  justices  to  tax  inhabitants 
of  counties  for  such  reasonable  sums  as  they  may  think  sufficient 
for  the  repairing,  re-edifying,  and  amendment  of  bridges.     The 
word  re-edify  is  not  in  the  statute  43  Geo.  III.  c.  59,  s.  5.     The 
object  of  that  enactment  was  twofold :  first,  to  relieve  counties 
from  the  burden  of  repairing  an  increased  number  of  bridges, 
which,  before  the  Act,  might  have  been  cast  on  them  by  any 
irresponsible  persons  who  chose  to  build  a  bridge  which  was 
♦afterwards  used  by  the  public ;  secondly,  to  prevent  the  building       [  *386  ] 
of  insecure  and  insufficient  bridges.     Now  if,  after  a  bridge  has     t 
been  once  built,  any  person  may  substitute  in  lieu  of  it  another, 
not  constructed  under  the  superintendence  of  the  county  sur- 
veyor, one  of  the  mischiefs  contemplated  by  the  Legislature  may 
occur.     The  enactment  was  intended  to  apply  to  bridges  rebuilt 
as  well  as  built. 

(Pakke,  J. :  What  exempted  the  inhabitants  from  repairing  the 
old  bridge  ?) 

It  no  longer  existed. 

(Denman,  Gh.  J. :  Before  the  wooden  part  of  the  bridge  was 
replaced  on  the  old  abutments,  the  inhabitants  of  the  county 
were  liable  to  repair ;  if  that  part  was  carried  away  in  conse- 
quence of  their  neglect  to  repair,  does  that  exempt  them  for  the 
future?) 

Undoubtedly  they  might  have  been  indicted,  if  guilty  of  neglect, 
but  the  parish  took  on  themselves  to  build  a  new  bridge. 

(LiTTLEDALE,  J. :  Suppose  judgment  were  given  for  the  defen- 
dants on  the  ground  that  this  is  a  new  bridge  erected  since  the 
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Bex         statute ;  the  inhabitants  of  the  county  were  liable  to  be  indicted 
The  Inhabi-  for  not  repairing  the  bridge  at  the  time  when  the  wooden  part 
thbCmwty   ^^^  washed  away ;  and  if  it  was  their  duty  then  to  repair  the 
OP  Devon,     old  bridge,  and  the  parish  has  built  a  new  one  under  a  miscon- 
ception, the  inhabitants  of  the  county  are  still  liable  to  repair 
the  old  bridge.     If  this  be  not  a  county  bridge,  it  might  be  the 
duty  of  the  county  to  prostrate  it  as  a  nuisance.) 

Denman,  Ch.  J. : 

I  am  of  opinion  that  this  is  substantially  the  same  bridge  as 
that  which  existed  before  1807.  The  stone  abutments  of  the  old 
bridge  have  always  remained.  It  is  a  public  bridge,  which  the 
inhabitants  of  the  county  are,  primd  facie^  bound  to  repair. 
[  •387  ]  They  say  they  are  not  so  bound,  because  it  was  erected  *or 
built  since  1808,  not  under  the  directions  or  to  the  satisfaction 
of  the  county  surveyor,  as  required  by  the  48  Geo.  III.  c.  59,  s.  5. 
I  think,  however,  that  this  is  not  a  bridge  which  was  built  or 
erected  in  1807,  within  the  meaning  of  those  words  in  that 
statute,  but  one  which  was  then  repaired  and  re-edified  within 
the  meaning  of  22  Hen.  YIII.  c.  5,  s.  4.  It  consists,  for  a  great 
part,  of  the  same  materials  which  existed  before  1807.  But  the 
question,  whether  it  be  the  same  or  not,  depends  not  so  much  on 
the  identity  of  the  materials  of  which  the  bridge  is  from  time  to 
time  composed,  as  of  the  identity  of  the  public  right  of  passage 
over  a  bridge  at  that  place. 

LiTTLEDALE,  J.  : 

In  1801,  there  was  a  bridge  on  the  same  site  as  the  one 
indicted,  and  the  inhabitants  of  the  county  were  bound  to  repair 
it.  The  upper  part  of  this  bridge  was  of  wood,  and  rested  at  each 
end  on  stone  abutments.  The  wooden  part  was  washed  away  in 
1807,  but  the  abutments  remained.  The  inhabitants  of  the 
county  were  at  that  time  bound  to  repair  the  bridge,  which  was 
then  ruinous.  If  it  had  been  repaired  by  the  county  in  the 
manner  it  was  subsequently  by  the  parish,  it  would  have  been 
substantially  the  same  bridge  which  existed  before ;  and,  although 
it  was,  in  fact,  repaired,  not  by  the  inhabitants  of  the  county, 
but  by  other  persons,  I  think  it  did  continue  the  same  bridge. 
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If,  indeed,  the  abutments,  as  well  as  the  other  parts  of  the  bridge        Bbz 
had  been  destroyed,  and  an  entire  new  bridge  had  been  built  on  the  inhabi- 
the  same  site,  I  should  have  doubted,  whether  such  a'  bridge   xhb^unty 
would  *be  within  the  Act  or  not.     The  fifth  section  of  the  Act     of  Dbvow. 
seems  to  have  had  two  objects  in  view :  one,  that  the  number       ^  *^^®  ^ 
of  bridges  which  the  county  were  bound  to  repair  should  not 
be  unnecessarily  increased ;  and  the  other,  that  individuals  or 
parishes  should  not  take  on  themselves  to   build  bridges,  so 
as  to  cast  the  burden  of  repair  on  the  county,  unless  they  were 
properly  built,  under  the  directions  of  the  county  surveyor.    Now, 
a  new  bridge  built  on  the  site  and  in  lieu  of  an  old  one,  seems  to 
be  within  the  intention  of  the  Legislature,  and  it  is  certainly 
within  the  words  of  the  statute.     It  is  unnecessary,  however, 
to  give  a  decided  opinion  on  that  point,  because  the  bridge  here 
is  substantially  the  same  as  that  which  existed  before  the  statute: 
it  not  only  stands  on  the  same  site,  but  consists  in  great  part  of 
the  same  materials. 

xABJLifi,  V  •  I 

I  am  of  opinion,  that  the  bridge  indicted  was  not  built  or 
erected  since  the  passing  of  the  43  Geo.  III.  c.  59.  The  evidence 
is,  that  there  was  not  in  this  case  an  erecting  or  building  of  a 
new  bridge,  but  a  repairing  of  the  old  one. 

Pattbson,  J. : 

This  is,  in  substance,  the  same  bridge  as  the  one  which  existed 

before  the  statute. 

Ride  discharged. 


SIMS  AND  Another  v.  BOND  and  Another  (1).  isss. 

(5  Bam.  &  Adol.  389—394 ;  S.  G.  2  N.  &  M.  608.)  [  S89  ] 

Where  a  person  lends  money  nominally  on  his  own  account,  butrecdly 
on  account  of  another,  the  real  lender  cannot  recoyer  the  money,  unless 
lie  prove  distinctly  that  the  loan  was  in  reality  intended  to  be  his,  and 
was  received  as  such : 

And,  therefore,  where  A.  as  the  managing  owner  of  a  vessel,  was 

(1)  Cited  in  the  judgment  of  L.  J.  Q.  B.  842 ;  and  discussed  in 
FiBLD,  J.,  New  Zealand  Land  Co.  v.  Cooke  v.  Eshdby  (H.  L.  1887)  12  App. 
EusUm  (1880)  5  Q.  B.  D.  474,  479,  49      Gas.  271,  66  L.  J.  Q.  B.  505.— R.  G. 
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Sims  x>ermitted  by  the  other  owners  to  have  the  possession  of  two  warrants  or 

«•  orders  of  the  East  India  Company,  to  pay  to  the  said  owners  or  bearer 

BOKD.  ^Q  g^jjj  qI  money  therein  mentioned,  for  freight;  and  A.  deposited 

these  warrants  in  the  hands  of  his  bankers,  and  they  received  the  money 
due  on  them,  and  gave  him  credit  for  it  in  acooimt:  it  was  held,  on 
assumpsit  brought  after  A.*8  death  by  the  surviving  part  owners  against 
the  bankers,  that  on  proof  of  the  above  facts,  they  could  not  recover  the 
money,  because  it  was  not  shewn  that  the  loan  was  upon  their  account ; 
for  the  fact  of  the  warrants  being  the  property  of  all  the  part  owners, 
when  placed  in  the  bankers*  hands,  was,  upon  the  evidence,  consistent 
with  the  supposition  that  the  loan  of  the  proceeds  to  the  bankers  was 
A.*s  loan. 

Assumpsit  for  money  had  and  received,  money  paid,  &c.  Plea, 
general  issue.  At  the  trial  before  Denman,  Gh.  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1832,  it  appeared  that  the  action 
was  brought  by  the  plaintiffs,  who  were  siy^ving  part  owners 
of  a  vessel  called  the  Princess  Charlotte,  to  recover  from  the 
defendants,  bankers  in  London,  1,750Z.,  the  balance  of  a  banking 
account,  kept  in  the  name  of  Charles  Gribble,  a  part  owner,  and 
ship's  husband,  and  3,478Z.  9s.  Sd.,  appearing  due  from  them  in 
an  account  with  John  Gribble,  his  executor.  It  was  proved  that 
Charles  Gribble,  as  ship's  husband,  was  permitted  by  the  owners 
to  have  the  possession  of  two  warrants  for  the  freight  of  the 
vessel,  payable  by  the  East  India  Company,  which  warrants  had 
been  given  by  the  company  on  a  receipt  being  signed  by  Charles 
Gribble  and  another  of  the  owners,  and  which  were  directed  to 
the  cashiers  of  the  Bank  of  England,  ordering  them  to  pay  to  the 
owners  of  the  Princess  Charlotte,  or  bearer,  on  account  of  freight. 
These  two  warrants  Charles  Gribble  put  into  the  hands  of  the 
defendants,  in  order  that  they  might  receive  the  money,  and 
place  it  to  his  credit  in  an  account  opened  in  his  name  in  the 
defendants'  books.  This  was  done ;  and  on  Charles  Gribble's 
[  'SDO  ]  death,  the  *first  mentioned  balance  appeared  due  to  him  upon 
the  account.  Afterwards,  John  Gribble  opened  a  new  account, 
as  executor  of  Charles,  to  the  credit  of  which  3,478Z.,  which  had 
been  lent  by  Charles  Gribble  to  his  son,  out  of  the  money  due  to 
him  on  the  account  kept  in  his  name,  was  paid  by  the  son  after 
his  father's  death.  Upon  the  trial,  the  learned  Judge  nonsuited 
the  plaintiffs,  on  the  ground  that  there  was  no  privity  of  contract 
between  them  and  the  defendants.  A  rule  ni^  for  a  new  trial 
having  been  obtained  in  last  Hilary  Term, 
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The  Solicitor-Generaly  F.  Pollock,  and  HogginSy  in  the  course         Sims 
ot  this  Term,  shewed  cause :  Bond. 

There  was  no  privity  of  contract  between  the  plaintiffs  and 
defendants.  Charles  Gribble  was  intrusted  with  the  possession 
of  warrants  by  the  other  part  owners,  and  he  deposited  them  in 
his  own  name  with  the  defendants,  and  they  thereby  became 
liable  to  him,  and  he  to  the  other  owners.  There  was  no  privity 
of  contract  between  all  the  other  owners  and  the  defendants.  As 
to  the  sum  of  1,750L,  Sims  v.  Bnttain  (i)  is  decisive.  The 
decision  in  that  case  proceeded  on  the  ground  that  the  contract 
was  with  Gribble  alone.  In  Stephens  v.  Badcock  (2) ,  the  defendant, 
an  attorney's  clerk,  authorised  by  the  attorney,  received  money, 
which  his  master  was  in  the  habit  of  receiving  for  the  plaintiff, 
and  gave  a  receipt  for  his  master ;  and  it  was  held  there  was  no 
privity  of  contract  between  the  plaintiff  and  the  clerk,  who  took 
the  money  as  the  agent  of  the  attorney,  and  was  accountable  to 
him  only. 

(Patteson,  J.:   The  question  is,  whether  the  defendants,  in 
receiving  this  money,  *contracted  with  Gribble  alone,  or  with      [  •hi>i 
Gribble  and  the  other  part  owners. 

Fabke,  J. :  Is  it  not  in  substance  the  same  as  if  the  plaintiffs 
themselves  had  received  the  money  and  handed  it  over  to  Gribble, 
and  he  had  then  placed  it  in  the  defendants'  hands  on  his  own 
account  ?) 

Gribble  alone  could  sue  the  defendants,  though  he  might  be 
accountable  to  the  other  part  owners.  The  defendant  never 
consented,  in  fact,  to  receive  or  hold  the  money  on  account  of  the 
other  part  owners,  and  the  law  will  not  imply  such  a  consent : 
Wedlake  v.  Hurley  (3).  It  is  incumbent  on  the  plaintiffs  to  make 
out  that  the  defendants  contracted  with  them,  or  consented  to 
hold  the  money  on  their  account :  Williams  v.  Everett  (4),  Yates 
V.   BeU(6).    As  to  the   other  sum,  which  was  paid  in  after 

(1)  4  B.  &  Ad.  375.  (4)  13  E.  B.  315  (14  East,  582). 

(2)  37  E.  B.  448  (3  B.  &  Ad.  354).  (5)  3  B.  &  Aid.  C43. 

(3)  35  B.  B.  688  (1  Cr.  &  Jer.  83). 
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Sims         Gribble's  death,  there  can  be  no  doubt  that  the  executor,  on 
Bond.       whose  account  it  was  paid  in,  is  the  only  person  who  can  claim 
it  from  the  defendants. 

Sir  James  Scarlett,  H.  V.  Richards y  FoUetty  and  F^Robinaon, 
contra : 

Gribble  was  the  managing  owner  of  the  vessel,  and  was 
intrusted  with  the  warrants;  he,  acting  for  himself  and  the 
other  owners,  deposited  them  in  the  hands  of  the  defendants. 
The  plaintiffs  might  have  maintained  trover  for  those  warrants ; 
and,  if  so,  their  rights  cannot  be  substantially  altered  by  the 
warrants  having  been  changed  into  money.  That  money 
belonged  to  all  the  part  owners;  they  might  all  join  with 
Gribble  (if  he  were  alive)  in  bringing  an  action.  If  a  factor  sell 
goods  in  his  own  name,  the  principal  may  sue  the  vendee  upon 
[  ♦392  ]  the  contract,  or  the  vendee  *may  sue  the  principal  seller  for  the 
goods. 

(Parke,  J. :  There  the  contract  is,  in  point  of  law,  the  contract 
of  the  principal ;  the  question  here  is,  whether  the  plaintiffs  were, 
from  the  beginning,  the  contracting  parties.) 

Suppose  G.  Gribble,  instead  of  placing  the  warrants  in  the 
defendants'  hands,  had  kept  the  money  in  a  private  chest, 
separate  from  his  own,  the  money  would  have  been  ear-marked, 
and  his  executors  could  not  retain  it :  per  Lord  Mansfield,  in 
Howard  V.  Jemmet{i).  The  surviving  part  owners  might  have 
maintained  trover,  or  money  had  and  received :  Taylor  v. 
Pliuner  (2).  So  they  may,  if,  instead  of  keeping  the  money  in 
his  chest,  he  has  sent  it  to  his  bankers.  It  is  sufficient  for  them 
to  shew  that  it  is  their  money. 

(Parke,  J. :  They  must  shew  a  contract  by  the  defendants  to 
hold  the  money  on  their  account.) 

The  defendants  must  have  known,  from  the  contents  of  the 
warrants,  that  all  the  part  owners  were  interested  in  them.  The 
law  will  then  imply  a  contract  by  the  defendants  to  hold  the 

(I)  3  BiuT.  1369.  (2)  16  B.  B.  361  (3  M.  &  S.  562). 
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money  for  the  benefit  of  all  the  part  owners  :  Skinner  v.  Stocks  (i),         Sims 
Garrett  v.  Handley  (2).     The  loan  to  the  son  was  of  money  which        bond. 
the  father  had  no  right  to  place  to  any  but  the  partnership  account. 

(Parke,  J. :  Could  you  have  sued  the  son  ?) 

Cur,  adv,  vidt. 

The  judgment  of  the  Court  was  delivered  in  the  same  Term  by 
Denman,  Ch.  J.,  who,  after  stating  the  facts,  proceeded  as 
follows : 

We  all  think  that  the  nonsuit  was  right.  Sums  which  are 
paid  to  the  credit  of  a  customer  with  a  banker,  ^though  usually  [  *393  ] 
called  deposits,  are,  in  truth,  loans  by  the  customer  to  the  banker : 
Carr  v.  Carr  (3),  Devaynes  v.  Noble  (4) ;  and  the  plaintiffs,  who  seek 
to  recover  the  balance  of  such  an  account,  must  prove  that  the 
loans  were  made  by  them. 

It  is  a  well  established  rule  of  law,  that  where  a  contract,  not 
under  seal,  is  made  with  an  agent,  in  his  own  name,  for  an 
undisclosed  principal,  either  the  agent  or  the  principal  may  sue 
upon  it ;  the  defendant  in  the  latter  case  being  entitled  to  be 
placed  in  the  same  situation,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been  the  contracting  party. 

This  rule  is  most  frequently  acted  upon  in  sales  by  factors, 
agents,  or  partners,  in  which  cases  either  the  nominal  or  real 
contractor  may  sue  ;  but  it  may  be  equally  applied  to  other  cases ; 
and  we  do  not  say  that  where  a  person  lends  money  nominally 
on  his  own  account,  but  really  on  account  of,  and  as  the  loan 
of  another,  the  real  lender  may  not  sue  for  the  money. 

But  where  money  is  lent  by  another  in  his  own  name,  the 
plaintiff,  who  alleges  that  he  was  in  reality  the  lender,  must  prove 
that  fact  distinctly  and  clearly.  He  must  shew  that  the  loan,  though 
nominally  that  of  another,  was  really  intended  to  be  his  own. 

It  was  incumbent,  therefore,  in  this  case,  upon  the  plaintiffs  to 
prove  that,  when  Charles  Gribble  lent  the  proceeds  of  the  freight 
warrants  to  the  defendants,  and  had  them  placed  to  his  credit  in 
an  account  kept  in  his  own  name,  he  was  acting  in  that  respect 

(1)  23  B.  E.  337  (4  B.  &  Aid.  437).  (3)  1  Mer.  541,  w. 

(2)  27  B.  B.  402,  405  (3  B.  &  C.  (4)  15  B.  B.  151  (2  Mer.  529). 
462 ;  4  B.  &  C.  664). 

33—2 
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SiM8         as  the  agent  of  the  plaintiffs,  as  well  as  on  his  own  account,  and 
Bond.        really  lending   the  money  to  the  defendants  on  the  plaintiffs' 

account  as  well  as  his  own. 
[  894  J  In  this  the  plaintiffs  certainly  failed ;  they  only  shewed  that 

the  warrants  were,  at  the  time  they  were  placed  in  the  hands  of 
Charles  Gribble,  their  property  :  which  is  quite  consistent  with 
the  supposition  that  the  loan  of  the  proceeds  to  the  defendants 
was  Charles  Gribble's  loan.  Indeed,  it  would  be  very  difficult  for 
the  plaintiffs  to  prove  that  they  were  the  real  lenders ;  for  if  they 
had  intended  to  be  so,  it  is  natural  to  suppose  that  they  would 
have  taken  care  to  raise  the  account  in  the  defendants'  books  in 
then*  own  names,  or  in  the  name  of  the  '^  owners  of  the  ship 
Princess  Charhttte.'' 

With  respetit  to  the  larger  sum  of  8,478/.,  it  is  quite  clear  that 
this  was  paid  to  the  bankers  as  the  money  of  John  Gribble,  the 
executor,  being  a  repayment  to  him  of  a  loan  to  the  like  amount 
by  the  testator,  Charles  Gribble,  to  his  son.  It  therefore  was 
a  loan  by  the  executor ;  and  the  executor  only  can  sue  the 
defendants  for  this  account  in  a  court  of  law. 

We  therefore  think  that  the  rule  which  has  been  obtained  to 

set  aside  the  nonsuit  should  be  discharged. 

Itnle  discharffcd. 


1833.  In  the  Maiter  of  Arbitration  between  LEEMIXG 

'^—''  AND  FEAENLEY. 

r  ^'»3  ]         (5  Bam.  &  Adol.  403—405 ;  S.  C.  nom.  Leeming  v.  Fmmley,  2  N.  &  M.  232.) 

A  i*eplevin  8uit,  and  all  mattera  in  difference  touching  the  distress, 
were  I'ef eiTed  to  arbitration ;  the  costs  of  the  suit  to  abide  the  event. 
The  arbitrator  awarded,  that  the  rent  was  14/.,  and  that  6{.  were  due  for 
rent  at  the  time  of  the  distress ;  that  the  plaintiff  in  replevin  should  pay 
the  defendant  6/.,  and  that  the  action  should  be  no  further  prosecuted. 
It  did  not  appear  for  what  rent  the  defendant  had  avowed : 

Held,  that  the  award  did  not  shew  who  ought  to  pay  the  costs,  which 
were  to  abide  the  event  of  the  suit ;  and,  consequently,  that  it  was  not 
final. 

A  RULE  nisi  was  obtained  in  a  former  Term  for  setting  aside 
the  award  made  between  these  parties.  The  award  stated  an 
agreement,  reciting  that  di£ferences  had  arisen  between  the 
parties  touching   the  amount  of  rent  agreed  to  be  given  by 
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Leeming  as  tenant  to  Feamley  from  year  to  year,  of  a  certain         in  re 

dwelling-house;  that  an  action  of  replevin  was  then  pending 

between  them  in  the  King's  Bench  touching  a  distress  made  by 

Feamley  and  his  bailiff  on  the  goods  of  Leeming,  in  the  said 

dwelling-house,  for  rent  said  to  have  been  due  on  the  28rd  of 

November  preceding ;  and  that  the  parties  had  agreed  to  refer 

the  suit  and  the  matter  thereof,  and  all  disputes  and  differences 

whatsoever  between  them  touching  the  said  distress,  and  also 

the  costs  of  the  reference,  to  the  award,  &c.  of  two  arbitrators, 

with  power  to  appoint  an  umpire ;  and  that  the  costs  of  the  suit 

should  abide  the  event  of  the  award.     The  award  then  went 

on  to   state  the  nomination  of  an   umpire,  who  awarded,  in 

substance,  as  follows:   That  the  said  action   shall  henceforth 

cease  and  be  no  further  prosecuted ;   that  the  rent  agreed  to 

be  given,  as  above  mentioned,  was  14/. ;  that  the  sum  of  62.  was 

due  for  such  rent  at  the  time  of  the  distress ;  that  the  said  sum 

be  paid  on,  &c.  by  Leeming  to  Feamley;  that  Feamley  pay 

the  costs  of  the  award ;  and  that,  on  the  respective  payments 

being  made,  the  parties  mutually  execute  general  releases  of  all 

matters  in  difference  up  to  the  date  of  the  agreement.     ^Among       [  *404  ] 

other  grounds  for  setting  aside  the  award,  it  was  alleged,  that 

the  umpire  had   not  made  an  award  for  either  party  in  the 

replevin  suit,  according  to  the  submission,  and  that  he  ought 

to  have  awarded  in  that  suit  in  favour  of  the  plaintiff. 

F.  Pollock  and  Milner  now  shewed  cause : 

The  umpire  has  ordered  a  stet  processus^  which  has  been  held 
a  sufficient  determination  of  a  suit  (i).  All  that  can  be  objected 
on  the  other  side  is,  that  the  award  leaves  the  rights  of  the 
parties  uncertain  as  to  costs.  But  the  costs  are  to  follow  the 
event :  a  sum  is  awarded  as  due  to  the  defendant  in  the  suit ; 
and  that  is  sufficiently  decisive. 

(Parke,  J. :  It  does  not  shew  that  an  action,  of  replevin  was 
not  maintainable.  As  to  that,  nothing  is  awarded  but  a  stet 
processus.  It  is  consistent  with  the  award  that  the  defendant 
may  have  avowed  for  a  different  rent  from  that  actually 
reserved.) 

(I)  niancJuml  v.  L/Z/y/o  East,  497. 
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In  ic         The  umpire  had  no  power  to  order  anj'  verdict  to  be  entered. 
Leshing. 

(Parke,  J. :  The  costs  are  to  follow  the  event  of  the  action. 

LiTTLEDALE,  J. :   The  suit  is  put  an  end  to ;   but  the  event 
is  in  favour  of  neither  pai-ty.) 

Where  a  cause  is  referred  to  unlearned  arbitrators,  the  Court 
will  go  as  far  as  possible  to  make  their  determination  available. 
And,  in  every  case,  to  invalidate  an  award,  some  illegality  must 
appear  on  the  face  of  it:  Cramj)  v.  Synion8{i).  This  is,  in 
substance,  an  award  that  the  umpire  thought  the  defendant 
entitled  to  a  verdict ;  and  that  was  all  he  had  authority  to  say. 
It  is  sufiBicient  if,  looking  at  the  whole  award,  it  appears  that 
the  matter  is  determined :  Jackson  v.  Yahsley  (2). 

[  405  ]  Starkie,  contra,  was  stopped  by  the  Court. 

Per  Curiam  (3) : 

It  must  appear   by  the  award    that    the    action   is  finally 

determined  in  favour  of  one  of  the  parties,  or  else  it  cannot  be 

ascertained  how  the  costs  are  to  go.   The  rule  may  be  discharged 

on  the  defendant  consenting  that  the  award  shall  be  amended 

by  directing  a  verdict  to  be  entered  for  the  plaintiff  in  the 

replevin  suit. 

Rule  discharged;  costs  of  the  replevin  suit  to  be  paid 

to  the  plaintiff;  and  the  award,  by  consentyHo 

be  amended  if  required. 


1838.  EEX  V.  The  JUSTICES  of  CHESHIEE. 

__   '        (o  Bam.  &  Adol.  439—442 ;  S.  C.  2  N.  &  M.  827  ;  2  L.  J.  (N.  S.)  M.  C.  95.) 

[  439  j  ^^  adjudication  of  justices  under  11  Geo.  11.  c.  19,  s.  4  (inflicting; 

penalties  for  fraudulently  removing  goods  to  avoid  a  disti'ess,)  is  an 
order,  and  not  a  conviction,  and  cannot,  therefore,  like  a  conviction,  be 
returned  to  the  Sessions  in  an  amended  form. 

A  RULE  had  been  obtained,  calling  upon  the  justices  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding  them 

(1)  1  Bing.  104.  (3)  Deuman,  Ch.  J.,  Littledale  and 

(2)  5  B.  &  Aid.  848.  Parke,  JJ. 
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to  enter  continuances  and  hear  the  appeal  of  Bichard  Oxton 
against  an  order  of  two  justices,  dated  the  11th  of  February, 
1833,  by  which  he  was  required  to  pay  Sir  Thomas  Stanley 
Massey  Stanley,  Bart.,  721.  5^.,  being  double  the  value  of  goods 
fraudulently  removed  by  the  said  B.  0.  to  prevent  their  being 
distrained  for  rent  due  to  the  said  Sir  Thomas.  It  appeared 
by  affidavit  that  an  order  was  made  as  above  upon  the  said 
B.  0.,  pursuant  to  11  Geo.  II.  c.  19,  s.  4,  under  the  hands  and 
seals  of  two  justices,  who,  on  the  same  day,  gave  B.  0.  a  copy 
of  the  order.  He  appealed  against  it,  first  giving  the  justices 
due  notice.  The  appeal  was  entered  on  the  third  day  of  the 
Sessions;  the  last  day,  according  to  the  practice  there,  for 
entering  appeals.  The  original  order  was  defective  in  point 
of  form.  On  Monday,  the  first  day  of  the  Sessions,  the  two 
justices  caused  a. new  and  di£ferent  order  (but  not  varying  as 
to  the  facts  or  nature  of  the  ofience)  to  be  filed  with  the  clerk  of 
the  peace,  giving  notice  of  it  on  the  same  day  to  the  appellant. 
The  appeal  came  on  to  be  heard  on  the  Saturday,  and  the 
appellant  handed  in  *the  original  order,  and  proved  his  notice 
of  appeal ;  but  the  respondents  contended  that  the  second  order 
was  the  only  one  of  which  the  Court  could  take  notice  ;  and  the 
Sessions  so  held.  The  new  order  was  then  confirmed  without 
opposition  (1). 


Bex 

The 

Justices  of 

Cheshire. 


[  •440  ] 


( 1 )  The  original  order  was  intended 
to  follow  the  precedent  (No.  9)  in  1 
Chitty's  Bum,  p.  1009,  tit.  Distress 
for  Bent,  xxi.,  but  was  inaccurately 
framed.  The  amended  order  was  as 
follows : 

**  Whereas  T.  W.  of  P.,  in  the 
county  of  Chester,  gent.,  agent  for 
and  on  behalf  of  Sir  Thomas  S.  M. 
Stanley,  Bart.,  did,  on,  &c.  at,  &c., 
duly  make  and  exhibit  before  me  the 
Bev.  B.  M.  F.,  clerk,  being  one  of 
his  Majesty's  justices,  &c.  residing 
near  the  place  whence  the  goods  and 
chattels  hereafter  mentioned  were 
removed,  and  not  being  interested  in 
the  premises  hereinafter  mentioned 
whence  the  same  were  removed,  his 
complaint  and  information  in  writing 


against  B.  O.  of,  &c.  labourer,  thereby 
setting  forth,"  &c.  (stating  the  charge 
laid  in  the  information,  viz.  that  one 
W.  0.  WM  indebted  to  Sir  T.  S.  M.  S. 
for  rent  of  certain  premises  occupied 
by  the  said  W.  O.,  and  that  the  said 
rent  being  in  arrear  B.  O.  did  wil- 
fully and  knowingly  assist  him  in 
fraudulently  removing  from  the  pre- 
mises six  cows,  the  goods  and  chattels 
of  the  said  W.  O.,  being  under  the 
value  of  50/.,  and  of  the  value,  &c. 
with  intent  to  prevent  their  being 
distrained  for  the  said  rent.)  *'  And 
thereupon  the  said  B.  O.  being  duly 
summoned  to  appear  before  two  of 
his  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Chester,  on, 
&c.  at,  &c.  to  answer  the  said  com- 
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R.R. 


Rex 

r. 

The 

Justices  of 

Cheshibe. 

[441] 


Cottiiujham  now  shewed  cause.against  the  rule : 

Justices  may  return  a  conviction  to  the  Sessions  in  a  more 
formal  shape'  than  that  in  which  it  was  drawn  up,  although 
a  copy  has  been  delivered  to  the  party  convicted:  Rex  v. 
Barker  (i) ;  and  the  copy  so  retm-ned  to  the  Sessions  is  the  only 
one  which  that  Court  ought  to  notice:  Ilex  v.  Allen  {2).  The 
instrument  returned  here  is  drawn  up  as  an  order,  because  the 
statute  so  directs,  but  it  is  in  substance  a  conviction. 

(Parke,  J. :  The  moment  the  justices  have  put  their  hands 
and  seals  to  it,  meaning  it  to  be  an  order,  it  is  one,  and  must 
be  subject  to  the  same  rules.) 

Being  substantially  a  conviction,  it  is  within  the  reason  of 
Rex  V.  Barker  (i),  and  ought,  like  a  conviction,  to  be  returnable 
in  an  amended  form.  The  error  here,  in  the  original  instrument, 
was  a  mere  mistake,  and  if  it  could  not  have  been  corrected,  the 
Sessions  would  have  had  to  adjudicate  upon  an  order  which  was 
absurd  on  the  face  of  it. 

(Denman,  Ch.  J. :  They  must  have  done  so  if  it  was  the  order 
appealed  against.     If  an  order  of  removal  were  absurd,  could 


plaint  and  information ;  and  the  said 
R.  0.  liaving  appeared  accordingly 
before  us  the  said  B.  M.  F.  and  the 
Rev.  U.  C,  clerk,  being  two  of  his 
Majesty's  justices,  &c. :  now  we  the 
said  justices  residing,  &c.  and  not 
being  either  of  us  interested,  &c.  in 
the  presence  of  the  said  R.  O.,  having 
heaid  and  examined  the  witnesses 
produced  by  the  said  T.  W.  upon 
oath  (we  the  said  justices  having  then 
and  there  full  power  and  authorit}" 
to  administer  the  oaths  to  the  said 
witnesses)  touching  the  said  com- 
plaint and  information,  and  having 
heard  what  was  alleged  by  the  said 
B.  O.  in  his  defence,  and  having  also 
enquired  in  better  manner  upon  oath 
the  value  of  the  said  cows,  and  upon 
due  consideration  had  in  the  pre- 


mises, do  hereby  adjudge  that  the 
said  R.  O.  is  guilty  of  the  offence 
with  which  he  is  charged  in  and  by 
the  said  complaint  and  information, 
according  to  the  form  of  the  statute, 
&c. ;  and  the  said  justices  do  adjudge 
and  order  the  said  R.  0.  to  pay  to  the 
said  Sir  T.  S.  M.  S.,  Bart.,  the  sum 
of  72^  o«.,  being  double  the  value  of 
the  said  cows,  goods,  and  chattels  in 
the  said  complaint  mentioned,  on  or 
before  the  18th  day  of  February  now 
next,  &c.  In  witness  whereof  we  the 
said  justices  to  this  order  have  put 
our  hands  and  seals,  at,  &c.  on," 
&c. 

Signed  and  sealed  by  the  two 
justices. 

(1)  1  East,  186. 

(2)  15  East,  333. 
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a  new  one  be  filed  at  the   Sessions?    The  absurdity  of  the         Rex 

instiniment  cannot  increase  the  power  of  the  justices.  The 

Justices  op 

Patteson,  J. :  In  Rex  v.  Bissex  (i)  it  was  expressly  held  that       heshirb. 
an  instrument  of  this  kind  was  to  be  treated  as  an  order,  and 
not  as  a  conviction.) 

Whitconibej  contra^  was  stopped  by  the  Court. 

Denman,  Ch.  J. : 

The  strongest  point  in  favour  of  the  respondents  is,  that  the 
statute  directs  the  justices  to  ^determine  whether  or  not  the  [  *442  ] 
person  be  guilty,  which  certainly  makes  the  proceeding  very 
like  a  conviction.  But  still  the  adjudication  is  to  be  by  an 
order.  One  distinction  between  an  order  and  a  conviction  is 
decisive ;  namely,  that,  in  a  conviction,  evidence  is  set  out,  upon 
which  the  court  of  appeal  is  to  form  a  judgment:  in  an  order, 
none  is  stated.  The  document  here  is  only  an  order ;  and  the 
consequence  is,  that  the  party  affected  had  a  right  to  appeal 
against  it  in  the  form  in  which  it  was  made.  The  rule  must 
be  absolute. 

LiTTLEDALE,  Parke,  and  Patteson,  JJ.  concurred. 

Ride  absolute. 


EEX  i\  The  INHABITANTS  of  LEAKE.  i833. 

(5  Baxu.  &  Adol.  469—488 ;  S.  C.  2  N.  &  M.  583.)  [  469  ] 

The  inhabitants  of  a  paiish  are  bound  by  law  to  repair  all  roads  witliin 
it  dedicated  to  and  used  by  the  public,  altliough  there  bo  no  adoption  of 
such  roads  by  the  parish. 

Where  land  is  vested  in  fee  in  trustees  for  certain  public  pui-poses, 
they  may  dedicate  the  siirface  to  the  use  of  the  public  as  a  highway*, 
provided  such  use  be  not  inconsistent  with  the  purposes  for  which  the 
land  is  vested  in  them. 

By  an  Act  for  draining  fen  lands,  commissioners  were  authorised  to 
make  drains  and  other  works  therein  prescribed,  and  also  to  make  a  new 
cut  or  main  drain  as  therein  mentioned,  and  to  dispose  of  all  earth  and 
soil  arising  from  the  drains  directed  to  be  made,  in  forming  banks,  at 
certain  distances,  on  each  side  thei'oof ;  and  the  banks,  drains,  &c,  were 

(1)  1  Chitty's  Bum,    985,  n.  (a),   tit.   Distress  for  Bent,  V.  ;    Sayer's 
Bep.  304. 
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Hex  to  remain  under  their  control,  for  the  purposes  of  the  Act.    The  coni- 

V*  missioners,  under  the  powers  of  the  Act,  made  a  drain  according  to  the 

The  Ikhabi-  ^^^  ^j^^  ^j^  ^^^  earth  taken  from  it  made  a  bank  on  one  side  of  it,  of 

Leake.  *^®  average  breadth  of  forty  feet :  this  drain  and  bank  were  never  part 

of  the  fen,  but  were  old  inclosed  land,  and  bounded  by  old  inclosures  on 
lx>th  sides ;  and  the  land  upon  which  they  were  respectively  made,  was 
purchased  by  the  commissioners  for  the  purposes  of  the  Act.  The  bank 
had  been  used  for  about  twenty-five  years  as  a  public  highway,  and  was 
u  convenient  and  useful  road  for  the  public. 

Upon  a  special  case,  stating  these  facts,  it  was  held  by  DsNif^iX,  Gh.  J. 
and  Pabke,  J.«  Littledale,  J.  dieeenUrNte,  that  the  dedication  of  this 
part  of  the  bank  as  a  road  to  the  use  of  the  public  was  not  inconsistent 
with  the  pui'poses  to  which  the  commissioners  were  bound  by  the  Act  to 
apply  it ;  it  not  appearing  by  the  case,  (which,  however,  ought  to  have 
been  more  express  on  these  points ;  per  Parke,  J.)  that  the  cleansing  of 
the  drains  or  any  other  purpose  of  the  Act  had  been  or  was  likely  to  be 
interfered  with  by  such  user  of  the  soil. 

Indictment  for  the  non-repair  of  a  road  lying  on  the  east 
side  of  Hobhole  Drain,  in  the  parish  of  Leake,  in  the  county 
of  Lincohi,  beginning  at  a  certain  bridge  called  or  known  by  the 
name  of  Simon's  House  Bridge,  situate  in  the  parish  of  Leake, 
and  continuing  from  thence  in  a  northwardly  direction  towards 
and  unto  a  certain  other  bridge,  situate  at  Lade  Bank,  in  the 
county  aforesaid,  containing  in  length  1,160  yards,  and  in 
breadth  eleven  yards.  At  the  trial  before  Tindal,  Gh.  J.,  at  the 
Lincoln  Summer  Assizes,  1881,  a  verdict  of  guilty  was  entered, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

By  an  Act,  41  Geo.  III.  c.  135,  for  the  more  effectually  draining 
certain  tracts  of  land  called  Wildmore  Fen,  and  West  and  East 
Fens,  and  other  lands  in  the  county  of  Lincoln,  certain  commis- 
sioners were  appointed  for  the  pm*pose  of  such  drainage,  and  by 
section  11  they  were  authorised  to  make  the  drains  and  other 
[  •470  ]  works  therein  *prescribed  ;  and,  among  other  things,  they  were 
authorised  and  required  to  make  a  new  cut  or  main  drain  from 
Hobhole  Gowt,  in  the  river  Witham,  in  a  northward  direction 
to  a  place  called  Bennington  Bridge,  and  thence  in  continuation 
to  a  place  called  Simon's  House  Bridge,  and  from  thence  across* 
the  Lade  Bank,  and  thence  to  the  lands  of  Toynton  St.  Peter^s, 
which  said  main  drain  at  Bennington  Bridge  was  to  be  made 
of  a  certain  width  and  slope  described  in  the  Act.  And  they 
were,  by  section  12,  further  authorised  and  required  to  dispose 
of  all  the  earth  and  soil  arising  from  the  several  cuts  and  drains. 
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therein  before  directed  to  be  made,  in  forming  banks  on  each  Rex 
side  thereof  respectively,  at  least  six  feet  distant,  at  an  average,  the  Ikhabi- 
from  the  verge  of  the  slopes  or  batters  :  and  they  were  to  make,  ^lkIke' 
erect,  alter,  &c.  such  other  cuts,  drains,  and  banks  as  they  should 
think  necessary  in  the  East  Fen,*&c.  And  by  section  14  it  was 
further  enacted,  that  the  several  cuts,  drains,  banks,  &c.  and 
other  works  thereinbefore  directed  to  be  executed  by  the  said 
special  commissioners,  should  be  executed  under  the  direction 
and  control,  and  to  the  satisfaction  of  certain  commissioners  in 
the  said  Act  mentioned,  called  general  commissioners ;  and 
should,  from  and  after  the  completion  thereof,  be  vested  in, 
and  for  ever  afterwards  remain,  continue,  and  be  subject  and 
liable  to  the  power,  jurisdiction,  and  sole  control  of  the  said 
general  commissioners,  or  any  five  or  more  of  them,  in  such  and 
the  like  manner  as  if  the  same  had  been  made,  done,  and  executed 
under  the  authority  of  an  Act  therein  recited,  passed  in  the  second 
year  of  George  III.,  for  draining  and  preserving  certain  lands 
therein  mentioned,  and  other  purposes ;  by  which  said  Act  of  the 
second  of  George  III.  the  said  general  *commissioners  had  the  [  *^7i  ] 
same  powers  of  purchasmg  lands,  or  making  compensation,  for 
the  purposes  of  such  drainage,  as  are  contained;  in  the  Act  of 
41  Geo.  III.  c.  135 ;  which  lands,  when  so  purchased,  were  to 
be  conveyed  to  the  said  general  commissioners,  and  entirely 
divested  from  the  vendors  (as  in  this  Act  of  41  Geo.  III.)  and 
vested  in  the  said  commissioners  for  the  purposes  of  that  Act  of 
the  second  year  of  George  III.  And  by  the  41  Geo.  III.  c.  135, 
it  was  further  enacted,  (s.  19)  that  the  said  special  commissioners 
should  have  full  power  and  authority  to  agree  with  the  proprietors 
of,  and  persons  interested  ui,  any  lands  or  tenements  which  the 
said  commissioners  should  judge  necessary  or  expedient  to  be 
cut,  dug,  or  otherwise  made  use  of  for  the  purposes  of  the  Act, 
for  the  purchase  of  the  same,  or  for  allowing  compensation  for 
any  injury  that  might  be  done  thereto:  and  that,  in  case  of 
purchase,  all  such  contracts,  agreements,  sales,  conveyances,  &c. 
should  be  valid  and  effectual  in  law  to  all  intents  and  purposes 
whatsoever,  to  convey  all  estate  and  interest  of  the  person  con- 
veying, and  all  right,  title,  estate,  interest,  trust,  or  claim  of  any 
person  whatsoever  to  the  said  commissioners. 


524  1888.     K.  B.     5  B.  &  AD.  471—472.  [rm. 

Bbx  The  commissioners  under  the  above  Act  forthwith  made  a 

The  iNHABi-  drain,  called  Hobhole  Drain,  as  directed  by  the  Act,  in  a  straight 
7.^ir  ^^^^  ^^'^^^  Hobhole  in  the  river  Witham  to  Toynton  St.  Peter's. 
The  length  of  this  drain  from  Hobhole  to  Bennington  Bridge 
is  about  six  miles;  from  Bennington  Bridge  to  Simon's  House 
Bridge  about  814  yards ;  from  Simon's  House  Bridge  to  Lade 
Bank  1,160  yards ;  and  from  Lade  Bank  to  its  termination  in 
the  lands  in  TojTiton  St.  Peter's,  about  four  miles.  The  com- 
missioners made  a  bank  on  the  east  side  of  the  drain,  with  the 
[  •472  ]  earth  taken  from  it,  in  the  manner  ^directed  by  the  Act,  and 
of  the  average  breadth  of  forty  feet.  The  drain  and  bank  from 
Bennington  Bridge  northward  to  Lade  Bank  was  never  part 
of  the  fen,  but  was  old  inclosed  land,  and  is  bounded  by  old 
inclosures  on  both  sides;  and  the  land  upon  which  the  drain 
and  bank  are  respectively  made  was  purchased  by  the  commis- 
sioners for  the  purposes  of  the  Act.  The  said  bank  has  been 
used  by  all  persons  for  about  twenty-five  years  as  a  public  high- 
way for  horses,  carts,  and  carriages,  without  intermission,  and 
is  a  very  convenient  and  useful  road  for  the  public.  About  two 
miles  of  this  road,  commencing  at  Bennington  Bridge,  and 
extending  northwards  towards  Toynton  St.  Peter's,  are  in  the 
parish  of  Leake.  The  part  indicted  is  that  part  of  these  two 
miles  (in  length  1,160  yards)  between  Simon's  House  Bridge 
and  Lade  Bank.  It  is  in  the  parish  of  Leake,  and  out  of  repair 
as  charged  in  the  indictment.  There  is  a  road,  joining  the  road 
in  question,  leading  from  Simon's  House  Bridge  to  Leake  town. 

By  virtue  of  another  Act  of  Parliament,  passed  in  1807,  certain 
commissioners  for  draining  the  east  and  west  fens,  set  out,  and 
in  September,  1820,  awarded,  a  public  carriage  road  of  the  width 
of  fifty  feet,  beginning  at  Lade  Bank  at  the  northern  termination 
of  the  part  of  the  road  now  indicted,  and  forming  a  continuous 
and  straight  line  therewith,  and  proceeding  along  the  said  east 
bank  to  the  northernmost  extremity  thereof,  where  it  joins 
another  public  highway. 

The  parish  of  Leake  has  always  repaired  the  part  of  the 
said  road  on  the  east  bank  from  Bennington  Bridge  to  Simon's 
House  Bridge,  and  from  Lade  Bank  northward  as  far  as  the 
parish  of   Leake  extends ;   and  it  was  proved  that  about  Jten 
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years   ago   that   parish    repau'ed    the   part    of    the  road  now  Bex 

indicted.  ihe  inhabi- 

If  the  Court  should  be  of  opinion  that  the  parish  of  Leake  was  ^lkI|e' 

liable  to  repair  the  part  of  the  road  indicted,  then  the  verdict  [  473  ] 
of  guilty  was  to  stand ;  if  not,  then  a  verdict  of  not  guilty  to  be 
entered.     This  case  was  argued  last  Easter  Term  (1). 

Whitehtirst,  for  the  Crown,  contended,  first,  that  it  was  com- 
jietent  to  the  commissioners,  in  whom  the  soil  was  vested,  to 
dedicate  a  part  of  it  to  the  use  of  the  public  as  a  highway,  and 
that  if  it  was  so,  it  was  clear  that  such  dedication  had  taken 
place  ;  secondly,  that  it  was  not  necessary,  to  charge  the  parish, 
that  it  should  have  adopted  the  highway ;  and,  thirdly,  that  if 
it  was,  the  parish  had  adopted  it.  Upon  the  first  point  he  argued 
that,  as  by  the  41  Geo.  III.  c.  135,  the  lands,  when  purchased, 
were  to  be  conveyed  to  the  commissioners,  and  entirely  divested 
from  the  vendors,  the  commissioners  were  owners  of  the  fee,  and 
as  such  might  dedicate  the  surface  of  the  soil  as  a  road  to  be  used 
by  the  public.  The  fact  that  the  commissioners  here  were  trustees 
for  a  special  purpose  did  not  shew  that  they  had  no  power.  In 
Tlie  Rugby  Charity  v.  Mcvryweathcr  (2),  the  owners  of  the  fee 
simple  were  trustees,  and  it  was  not  objected  that  they  could 
not  dedicate. 

(Parke,  J. :  They  were  only  trustees  as  to  the  profits ;  they 
acted  as  ordinary  owners.) 

In  Rex  V.   Edmonton  (3)    the   dedication,  if    any,  was  by  the 

churchwardens  of  Edmonton,  who  were  trustees  for  the  owners 

of  freehold  messuages  within  the  parish  of  Edmonton;  and  it 

w  as  held  that  the  road  was  public,  and  that  the  parish  were  liable 

to  repair.     That  is  a  direct  authority  that  the  commissioners  in 

*thi8  case  may  dedicate.    So,  in  Rex  v.  Wright  (4),  commissioners       [  **74  ] 

under  an  Inclosure  Act  had  been  empowered  to  set  out  public  and 

private  roads ;  the  former  to  be  repaired  by  the  township,  the 

latter  by  such  persons  as  the  commissioners  should  direct :  and 

(1)  Before  Denman,  Ch.  J.,  Little-  (3)  1  Moo.  &  Eob.  24. 

dale  and  Parke,  JJ.  (4)  37  R.  R.  520  (3  B.  &  Ad.  681). 

*(2)  10  R.  R.  528  (11  East,  376,  «.). 
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Rex  the  public  roads  were  to  be  sixty  feet  wide  between  the  fences. 
The  Inhabi.  The  commissioners  in  their  award  described  a  road  as  private, 
Ybake.*  and  eight  yards  wide  ;  but  in  setting  it  out,  a  space  of  sixty  feet 
was  left  between  the  fences,  and  they  directed  both  the  public 
and  private  roads  to  be  repaired  by  the  township.  The  centre 
only  of  the  sixty  feet  was  ordinarily  used  as  a  carriage  road ; 
and  Parke,  J.,  who  tried  the  cause,  thought  the  commissioners 
had  exceeded  their  authority  in  awardmg  that  a  private  road 
should  be  repaired  by  the  township,  but  left  it  to  the  jury  to 
decide  whether  the  road,  though  originally  meant  to  be  a  private 
road,  had  not  subsequently  been  dedicated  to  the  public ;  and 
this  Court,  on  motion  for  a  new  trial,  held  that  the  case  had 
been  properly  submitted  to  the  jury. 

(Parke,  J. :  There  the  lord,  or  owner  of  the  adjoining  land, 
was  the  person  to  dedicate.) 

There  can  be  no  doubt  that  some  x)erson  had  the  power  to 
dedicate.  In  Rex  v.  Mellor  (i)  the  point  might  have  been  raised, 
but  was  not.  It  may  be  further  contended  here  that  the  com- 
missioners could  not  dedicate  the  use  of  this  part  of  the  bank  to 
the  public,  because  the  public  right  to  use  it  as  a  highway  may 
interfere  with  the  purposes  for  which  the  soil  was  vested  in  the 
commissioners.  But,  first,  the  bank  itself  is  not  necessary 
for  the  purposes  of  draining  the  fen.  The  commissioners  are 
[  *475  ]  authorised  to  make  cuts  and  drains  ;  and  as,  in  *order  to  do  so, 
they  must  dig  out  the  soil  where  these  cuts  and  drains  are  made, 
it  became  necessary  to  provide  a  place  for  depositing  the  soil : 
but  with  reference  to  the  drainage  of  the  fen,  it  was  wholly 
unimportant  what  became  of  that  soil.  The  commissioners  are 
expressly  authorised  to  dispose  of  the  soil  arising  from  the  cuts 
and  drains  in  forming  on  each  side  thereof  banks  six  feet  distant 
from  the  verge  of  the  slopes.  They  might  clearly  give  the 
public  the  right  of  using  the  surface  of  that  bank  as  a  road, 
unless  such  use  of  it  necessarily  impedes  the  draining  of  the  fen. 
It  is  found,  as  a  fact,  that  the  public  have  used  it  as  a  highway 
for  twenty-five  years ;  it  is  not  stated  that  during  that  period 

(1)  1  B.  &  Ad.  32. 
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sach  public  user  has  ever,  in  any  degree,  impeded  the  draining         hex 
of  the  land,  and  it  is  not  to  be  presumed  that  it  will  do  so  in  xhe  inhabi- 
future :  it  lies  on  the  defendants,  at  least,  to  shew  that  the  right      *^b^ke  ^ 
of  the  public  so  to  use  it  must,  of  necessity,  impede  the  draining 
of  the  fen.      Secondly,  it  is  clear  that,  by  common  law,  the 
inhabitants  of  a  parish  are  bound  to  repair  all  public  highways 
within  it.    Where  a  road,  by  user,  has  Income  a  public  highway, 
no  adoption  of  it  by  the  inhabitants  of  the  parish  is  necessary  to 
make  them  liable.    The  doctrine  that  an  adoption  by  the  parish 
is  necessary  to  make  the  parish  liable  to  repair,  was  first  stated 
by  Baylby,  J.  in  Rex  v.  The  Inhabitants  of  St.  Benedict  (i) ;  but 
it  is  not  supported  by  any  other  authority,  and  has  not  been 
generally  approved  of  in  the  profession.     Thirdly,  supposing  an 
adoption   by  the  parish  necessary,  they  have  here,   in  fact, 
repaked  not  only  a  part  of  the  road,  but  the  very  part  indicted. 

WaddingtoUy  contra :  [  ^"6  ] 

The  road  in  question  was  not  a  public  highway :  first,  because 
it  could  not  become  so ;  and  secondly,  if  it  could,  it  has  not. 
The  land  was  vested  in  the  commissioners  for  the  purpose  of 
executing  the  drainage  works  mentioned  in  the  Act  of  Parlia- 
ment ;  they  made  a  bank,  and  the  public  have  used  the  surface 
of  that  bank  as  a  highway;  the  user,  as  explained,  began  by 
usurpation.  The  commissioners  having  no  occasion  for  the 
bank,  permitted  the  public  to  use  the  surface  of  it,  which  was  not 
required  for  the  purposes  of  the  drainage :  that  was  not  evidence 
for  the  jury  to  presume  a  dedication.  But  even  if  the  com- 
missioners had  wished  and  intended  to  dedicate  the  surface  to 
the  public,  they  could  not  do  so  consistently  with  the  other  duties 
which  they  are  required  to  perform.  By  section  12  the  commis- 
sioners are  authorised  to  dispose  of  all  the  earth  and  soil  arising 
from  the  cuts  and  drains  therein  directed  to  be  made,  scoured, 
and  cleansed,  in  forming  banks,  and  they  are  to  make,  alter, 
support,  repair,  or  remove,  all  cuts,  drains,  &e.  Non  constat 
that  it  may  not  become  necessary  for  the  purpose  of  altering 
the  drains  adjoining  the  bank,  for  the  commissioners  to  take 
possession  of  this  bank,  and  thereby  obstruct  the  highway ;  but 

(1)  23  E.  B.  341  (4  B.  &  Aid.  447). 
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Rex         supposing  the  argument  on  the  other  side  to  prevail,  if  they  do 
The  Inhabi-   so,  they  may  be  indicted  for  a  nuisance.     It  might  be  their  duty 
^Leake^      to  build  on  this  bank,  if  that  became  necessary  for  the  purposes 
of  the  drainage. 

(LiTTLEDALE,  J. :  The  fact  ought  to  have  been  found  by  the 
jury,  whether  the  powers  of  the  commissioners  could  have 
been  exercised  consistently  with  the  public  right  to  use  this 
as  a  highway.  It  is  possible  tunnels  might  be  made  through 
the  bank  without  endangering  the  road.) 

[  •477  J  There  is  no  authority  to  shew  *that  persons  holding  land  for 
public  purposes,  inconsistent  with  a  right  of  way,  may  dedicate 
the  use  of  that  land  to  the  public.  In  The  Rn{)hy  Charity  v. 
MerryweatheriX),  the  dedication  was  by  trustees  for  private 
purposes.  In  Rex  v.  Edmonton  (2)  the  road  had  been  actually 
set  out  by  commissioners  under  an  Inclosure  Act,  and  the 
churchwardens  were  only  trustees  for  certain  landowners. 

Secondly,  according  to  the  opinion  of  Bayley,  J.  in  Rex  v. 
St,  Benedict  (3),  an  adoption  by  the  parish  is  necessary  to  make 
the  parish  liable  to  repair  a  road,  and  that  doctrine  is  recognised 
by  Lord  Tenterden  in  Rex  v.  Cuviberworth  (4).  Lastly,  if  an 
adoption  by  the  parish  be  necessary,  the  single  instance  of  repair 
ten  years  ago  is  not  conclusive  evidence  of  such  adoption. 

Cur,  adv.  rult. 

There  being  a  difference  of  opinion  on  the  bench,  the  Judges 
delivered  their  opinions  seriatim  : 

Parke,  J. : 

The  questions  raised  on  the  argument  of  this  case  were  three  : 

1st,  Whether  it  was  competent  for  the  pefsons  in  whom  the 

soil  was  vested,  to  dedicate  the  use  of  part  of  it,  to  the  public,  as 

a  highway ;  it  not  being  disputed  but  that  if  they  had  the  power, 

such  dedication  had  taken  place. 

(1)  10  R.  R.  528  (11  East,  376,  w.)-  (3)  23  R.  R.  341  (4  B.  &  Aid.  447^. 

(2)  1  Moo.  &  Rob.  24.  (4)  3  B.  &  Ad.  112. 
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2ndly,  Whether  it  is  necessary  in  order  to  charge  the  parish,         Rbx 
that  it  should  have  adopted  the  highway  ;  and  if  it  was,  xhb  Inrabi 

Brdly,  Whether  the  parish  had  in  fact  adopted  it.  ^Lbakr' 

I  have  never  entertained  the  least  doubt  upon  any  of  these       [  478  ] 
questions,  except  the  first ;  upon  that  I  have  felt  some  difficulty ; 
but  after  much  consideration,  my  opinion  is,  upon  the  statements 
in  this  case,  that  the  commissioners  in  whom  the  property  was 
vested  might  dedicate  part  of  it  to  this  special,  use. 

If  the  land  were  vested  by  the  Act  of  Parliament  in  commis- 
sioners, so  that  they  were  thereby  bound  to  use  it  for  some 
special  purpose,  incompatible  with  its  public  use  as  a  highway, 
I  should  have  thought  that  such  trustees  would  have  been 
incapable  in  point  of  law,  to  make  a  dedication  of  it ;  but  if  such 
use  by  the  public  be  not  incompatible  with  the  objects  prescribed 
by  the  Act,  then  I  think  it  clear  that  the  commissioners  have 
that  power  (1).  The  mere  circumstance  of  their  not  being 
beneficial  owners  cannot  preclude  them  from  giving  the  public 
this  right. 

Let  us  consider,  then,  whether  the  special  purposes  indicated 
by  the  Act  of  Parliament  are  inconsistent  with  the  use  of  the 
bank  as  a  highway. 

The  land  over  which  the  alleged  road  passes  was  purchased  by 
the  special  commissioners  appointed  under  the  41  Geo.  III.  c.  185, 
under  section  19  of  that  Act :  whether  it  was  conveyed  to  them 
or  their  appointees,  under  section  19,  on  a  voluntary  purchase ; 
or,  under  sections  26  and  27,  after  an  assessment  by  a  jury,  to 
the  special  commissioners  in  trust  for  the  general  commissioners, 
does  not  appear ;  but,  in  whomsoever  the  title  was  vested,  it  must 
have  been  held  in  trust  for  the  special  purposes  of  the  Act. 

What,  then,  were  these  special  purposes  ? 

The  case  does  not  state  whether  the  powers  given  by  *the       [  *479  ] 
41  Geo.  lU.  c.  135,  to  the  special  commissioners  appointed  under 
that  Act  have  terminated  or  not. 

By  section  11  they  are  authorised,  empowered,  and  required 

(1)  This  passage   has  been  cited  21  Q.  B.  Diy.  273,  57  L.  J.  Q.  B. 

with  approval  in  several  later  judg-  572,  573 ;  Qonty  &  McmchesteTy  &c, 

ments.     See,  in  particular,   Qrand  Jiy.  Arbn.,  '96,  2  Q.  B.  439,  448,  65 
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Rex  to  make  certain  new  gowts  and  drains ;  and  by  section  12  to 
The  inhabi-  dispose  of  the  earth  arising  from  making  the  drains  six  feet  from 
^]^AK^'  the  verge  of  the  slopes  or  batters  at  an  average,  or  otherwise,  as 
they  shall  think  necessary :  they  are  also  required  to  make  and 
maintain  such  other  cuts,  drains,  outlets,  sluices,  gowts,  tunnels, 
and  other  works  as  they  shall  think  necessary,  in  the  grounds  in 
the  East  Fen,  &c.  (comprising  the  lands  adjoining  to  this  cut.) 

By  section  14  the  several  cuts,  works,  &c.,  before  directed  to 
be  executed  by  the  special  commissioners,  shall  be  done  under 
the  direction  and  control  of  the  general  commissioners;  and 
shall,  after  the  completion  thereof,  be  vested  in,  and  for  ever 
afterwards  remain,  continue,  and  be  subject  to  the  power,  juris- 
diction, and  sole  control  of  the  general  commissioners,  as  if  made, 
done,  and  executed  under  the  authority  of  the  former  Act. 

By  section  89  the  special  commissioners  are  to  make  an  award, 
with  a  true  plan  annexed,  of  the  grounds  to  be  drained. 

The  forty-first  section  gives  the  general  commissioners  the 
power  to  tax  for  the  purposes  of  general  drainage. 

From  these  clauses  it  appears  that  the  special  commissioners 
have  special  powers,  which  seem  not  to  have  been  of  a  permanent 
nature,  and  which  would  be  determined  after  the  works  were 
completed  and  the  award  made ;  and  then  the  authority  of  the 
general  commissioners  of  drainage,  under  the  2  Geo.  III.,  would 
[  *480  ]  alone  be  in  force.  But,  as  the  case  does  not  enable  us  *to  say 
whether  the  powers  of  the  special  commissioners,  if  any,  which 
remained  after  the  drain  was  made,  are  yet  in  force,  we  must 
treat  the  question  as  if  they  were ;  though,  probably,  the  general 
commissioners,  by  virtue  of  the  Act  of  2  Geo.  III.  enabling  them 
to  make  works  for  the  general  purpose  of  drainage,  would  have 
the  same  power  of  making  cuts,  drains,  and  other  works,  as  is 
given  to  the  special  commissioners  under  the  latter  part  of  the 
twelfth  section. 

The  general  commissioners  would  unquestionably  be  entitled, 
and  indeed  bound,  to  cleanse  the  Hobhole  drain  when  required, 
and  remove  the  mud  from  it. 

The  special  commissioners,  and  probably  the  general  commis- 
sioners also,  would  have  the  power,  if  necessary  for  the  purposes 
of  the  general  drainage,  to  make  smaller  cuts  communicating 
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with  this ;  and  drains,  gowts,  tunnels,  or  other  works  ;  and  might         Bex 
use  the  soil  on  which  the  bank  is  placed  for  this  purpose.  the  Inhabi* 

The  question  then  is  reduced  to  this,  whether,  upon  the  finding     ^lb][^e  *^ 
of  the  jury  in  this  case,  the  public  use  of  the  bank  as  a  road  would 
interfere  with  the  exercise  of  these  powers  ? 

The  case  might  and  ought  to  have  stated  whether  the  operation 
of  cleansing  the  drain  would  or  would  not  have  been  impeded  by 
the  use  of  this  road  ;  but  as  it  does  find  that  the  drain  was  con- 
structed in  the  manner  directed  by  the  Act,  and  the  Act  requires 
six  feet  to  be  left  between  the  verge  of  the  slope  and  the  bank, 
which  must  have  been  for  the  purpose  of  allowing  sufficient 
space  for  cleansing  the  drain,  I  think  we  may  reasonably  con- 
clude that  the  use  of  the  top  of  the  bank  itself,  for  the  pur- 
pose of  cleansing  the  drain  or  depositing  the  mud  there,  was 
unnecessary. 

With  respect  to  the  exercise  of  the  other  powers,  of  making  [  48i  ] 
cuts  communicating  with  this  drain  through  the  bank  in  question, 
or  other  works  necessary  to  the  drainage,  it  is  impossible  not  to 
see  that  such  powers  could  no  longer  be  exercised  upon  the  space 
occupied  by  the  road,  if  the  public  had  an  unqualified  right  of 
road  there ;  and  unless  they  had,  this  indictment  cannot  be 
supported.  But  I  think,  that  if  it  is  quite  clear  that  such  works 
would  never  be  required,  the  commissioners,  whether  special  or 
general,  might  give  the  right  to  the  public.  The  special  com- 
missioners certainly  might  have  sold  the  land,  or  let  it,  or 
disposed  of  it  for  money,  under  sect.  85,  if  it  was  not  necessary 
to  be  made  use  of  for  the  purposes  of  this  Act ;  and  I  do  not 
see  why  they  might  not  also,  in  the  like  case,  have  given  it  up 
to  the  public  as  a  public  highway:  inasmuch  as  it  is  by  no 
means  impossible,  that  the  general  works  of  the  drainage  might 
receive  a  benefit  perhaps  equal  to  the  pecuniary  advantage  from 
a  sale,  by  facilitating  the  carriage  of  materials,  and  the  transport 
of  workmen,  necessary  for  the  purposes  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  interruption  for 
twenty  years  and  upwards,  we  must  infer  that  no  purpose  of  the 
drainage  has  yet  required  the  construction  of  cuts  or  other  works 
upon  the  part  of  the  bank  in  question ;  and  if  in  that  time  the 
ordinary  purposes  of  the  drainage  have  not  required  them,  it 
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Rex         is  not  too  much  to  say,  that  such  works  will  not  be  required, 

mm 

Thb  Inhabi-  and  that  the  space  is  not  now  wanted  for  any  purposes  of  this 

TANT8  OP         k^A, 

Lkakb.        -^^*- 

If  this  were  a  special  verdict,  I  should  have  thought  that  both 

these  facts  should  have  been  found  by  the  jury,  and  that  a 

[  '482  ]      venire  de  novo  would  have  been  necessary ;  *but  upon  a  special 

case,  we  are  not  so  strictly  bound ;  and  I  do  not  think  we  ought 

to  put  the  parties  to  the  expense  of  a  new  trial  on  that  account. 

I  am  of  opinion,  therefore,  upon  this  case,  that  we  may  come 
to  the  conclusion,  that  the  dedication  of  this  part  of  the  bank 
to  the  use  of  the  public,  as  a  road,  was  not  inconsistent  with  the 
purposes  to  which  the  commissioners,  whether  special  or  general, 
were  bound  by  the  Act  of  Parliament  to  apply  it. 

Upon  the  other  two  questions  I  never  had  any  doubt.  As 
to  the  second,  I  have  always  considered  it  as  clear  that  the 
parish  is  at  common  law  bound  to  repair  all  public  highways ; 
this  being  by  the  common  law,  the  mode  by  which  each  parish 
contributes  its  share  towards  the  public  burthen  of  repairing 
all  highways,  instead  of  all  the  pubHc  roads  being  repaired  by 
one  general  tax.  Hence,  if  a  road  be  dedicated  to  the  public, 
no  parish  can  refuse  to  repair  it.  It  must  bear  in  that  shape 
its  share  of  the  general  burthen,  and  its  inhabitants  receive 
an  equivalent,  not  in  the  use  of  that  road  in  particular,  but 
in  the  use  of  all  the  public  roads  in  the  realm.  The  absence 
of  repair  by  the  parish  is  indeed  a  strong  circumstance,  in  point 
of  evidence,  to  prove  that  the  road  is  not  a  public  one, — the 
fact  of  repair  has  a  contrary  effect;  but  the  conduct  of  the 
parish  in  acquiescing  or  refusing  its  acquiescence  is,  in  my 
opinion,  immaterial  in  every  other  point  of  view. 

The  judgment  of  Mr.  Baron  Bayley  in  the  case  of  Rex  v. 
St.  Benedict  (1),  was  cited  on  the  argument  as  an  authority  to 
the  contrary;  but  with  every  respect  for  that  very  learned 
[  *483  ]  Judge,  I  must  say  I  cannot  accede  to  '''the  doctrine  there 
laid  down,  and  I  am  not  aware  that  there  is  any  authority  in 
support  of  it. 

Upon  the  third  question,  also,  I  feel  no  doubt.  The  repair 
by  the  parish  of  the  part  in  question  is  undoubtedly  a  sufficient 

(1)  23  E.  B.  341  (4  B.  &  Aid.  447). 
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adoption,  if  adoption  be  necessary,  which  I  am  clearly  of  opinion         rbx 
it  is  not.  .j^j.  iNHABi- 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  Crown     tantb  of 
is  entitled  to  our  judgment. 

LiTTLEDALB,   J.  : 

A  great  number  of  cases  have  been  cited  as  to  what  shall  be 
taken  to  be  a  dedication  of  land  to  the  public,  so  as  to  establish 
a  highway.  I  need  not  advert  to  these,  because  I  agree  in  their 
authority;  and  I  think  if  this  land  was  not  in  the  peculiar 
circumstances  in  which  it  is  placed,  there  would  be  a  sufficient 
dedication  to  make  it  a  public  highway. 

But  the  difficulty  I  have  is,  that  the  land  over  which  the  road 
lies  has  been  appropriated  by  the  Act  of  the  41  Geo.  III.  c.  185, 
for  the  purposes  of  drainage ;  and  by  that  Act  certain  powers 
are  given  to  the  commissioners  to  deal  with  the  land  mentioned 
in  the  Act  in  the  manner  there  prescribed;  and  under  their 
powers  they  have  made  a  bank  which  is  subservient  to  the 
purposes  of  the  drainage.  Over  a  part  of  this  bank  the  road 
in  question  extends. 

It  is  true  that  the  bank  has  not,  for  a  great  number  of  years, 
been  practically  used  to  give  any  further  protection  or  support 
of  the  works  than  it  did  when  first  made,  and  very  probably 
it  never  may  be  wanted  in  any  other  state  than  that  in  which 
it  now  is. 

But  I  cannot  take  judicial  notice  of  that,  and  I  cannot  say 
but  at  some  future  time  it  may  be  wanted  for  the  works  of  the 
drainage,  in  such  a  manner  as  that  it  could  *not  be  used  [  *484  ] 
beneficially  for  these  purposes  if  there  was  a  common  highway 
over  it.  And  I  think  the  commissioners  had  no  power  to  dedicate 
to  the  use  of  the  public  as  a  highway,  land  which  they  were 
entrusted  with  the  ownership  of,  for  a  special  purpose,  and  for 
which  special  purpose  this  land  may  at  some  future  period  be 
required ;  and  as  all  the  King's  subjects  are  presumed  to  know 
Acts  of  Parliament,  they,  when  they  used  the  road,  must  be 
presumed  to  have  known  that  in  point  of  law  it  could  not  be 
so  dedicated,  and  that  it  could  only  be  used  as  a  way  of  permission 
and    sufierance;    and    they  cannot   be   considered  as  having 
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Bex         acquired  a  right  by  adverse  enjoyment,  bat  only  by  nsorpation 
Thb  Inhabi-  on  rights  which  were  designated  by  Parliament,  and  which, 
^LkIkb*      therefore,  could  not  be  infringed  upon. 

The  adoption  of  the  parish,  by  repairing  part  of  it,  does  not 
vary  the  case :  the  adoption  of  a  parish  is  no  more  than  the  use 
of  it  by  the  public  ;  the  parish  are  merely  a  part  of  the  public. 

If  a  road  has  been  used  by  people  in  the  parish,  it  furnishes 
evidence  pro  tanto  of  its  being  a  way  for  the  rest  of  the  public ; 
and  if  the  parish  have  repaired  it,  it  furnishes  a  strong  inference 
that  it  is  a  public  highway,  or  else  they  would  not  have  been 
at  that  expense :  but  it  only  raises  a  strong  presumption,  and 
there  is  no  estoppel  against  a  parish  in  such  a  case ;  the  adoption 
by  the  parish  does  not  necessarily,  as  a  matter  of  law,  make 
a  road  public;  nor  does  their  refusal  to  adopt  it,  prevent  its 
being  so.  And  if  it  as  a  general  rule  do  so,  still  it  would  not 
be  the  case  here,  as  Parliament  has  already  directed  it  to  be 
under  the  control  of  commissioners  for  Parliamentary  purposes. 
[  •485  ]  A  public  road  has  been  made  by  legal  authority,  in  *continuation 

of  what  is  now  contended  to  be  a  road ;  but  that  can  make  no 
difference  as  to  the  legality  of  this  road. 

If  the  use  of  this  as  a  public  road  be  an  object  of  great 
importance,  the  only  way  to  have  it  made  a  legal  road  is  by 
an  application  to  Parliament,  who  will  exercise  their  discretion 
on  the  subject. 

On  the  whole  of  the  case,  I  am  of  opinion  that  judgment 
should  be  entered  for  the  defendants. 

Denmak,  Ch.  J. : 

The  question  raised  by  this  case  was,  whether  the  parish  of 
Leake  is  bound  to  repair  a  road  which  runs  along  the  top  of 
a  bank  forty  feet  wide:  in  other  words,  whether  this,  which 
is  unquestionably  a  road  de  facto,  is  also  a  road  de  jure.  The 
bank  was  made  in  execution  of  certain  works  of  drainage  done 
under  an  Act  of  the  second  of  Geo.  III.,  and  another  Act  of 
the  forty-first  of  Geo.  III. ;  and  it  is  stated  as  a  fact  that ''  the 
said  bank  has  been  used  by  all  persons  for  about  twenty-five 
years  as  a  public  carriage-road  without  intermission,  and  is  a 
very  useful  and  convenient  road  to  the  public/'    It  is  further 
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stated,  that  part  of  the  indicted  portion  of  the  road  was  repaired         Bez 
by  the  parish  of  Leake  ten  years  ago.  the  Ikhabx- 

All  the  terms  in  the  definition  of  a  public  road  are  found  ^lbIx^*^ 
in  this  statement.  But  it  was  argued  that  the  bank  in  question 
cannot  be  a  public  road,  because  that  would  be  inconsistent 
with  the  purposes  of  drainage  for  which  it  was  raised,  and  with 
the  superintending  power  vested  in  the  commissioners  for 
drainage  purposes.  The  words  relied  on  are,  that  ''all  banks 
made  (as  this  was)  under  the  41  Geo.  III.,  as  well  as  the  cuts, 
drains,  dams,  forelands,  and  other  works,"  should  be  made, 
*done,  and  executed  under  the  direction  and  control,  and  to  [  *486  ] 
the  satisfaction,  of  such  general  commissioners,  and  should, 
after  the  completion  thereof,  be  vested  in,  and  for  ever  afterwards 
remain,  continue,  and  be  subject  to  the  power,  jurisdiction,  and 
sole  control  of  the  said  general  commissioners,  or  any  five  or 
more  of  them,  in  such  and  the  like  manner  as  if  the  same 
had  been  made,  done,  and  executed  under  the  authority  of  the 
former  Act  above  mentioned. 

We  must  therefore  refer  to  the  provisions  of  the  former  Act, 
to  see  if  it  directs  the  banks  to  be  maintained  or  regulated  in 
any  manner  inconsistent  with  a  right  of  passage  over  them. 

The  former  Act  gives  power  to  the  general  commissioners  to 
purchase  lands  for  the  purposes  of  the  drainage,  the  purchased 
lands  to  be  divested  from  the  vendors  and  vested  in  the  general 
commissioners.  It  appears  that  the  general  commissioners, 
by  virtue  of  this  power,  purchased  certain  inclosed  land,  and 
the  special  commissioners  cut  a  drain  through  it,  and,  with 
the  soil  cast  out,  made  the  bank  (forty  feet  wide)  over  which 
the  indicted  road  runs. 

The  argument  for  the  defendants  at  the  Bar  proceeded  on  the 
assumption  that  the  bank  of  a  drain  must,  of  necessity,  be 
subject  to  obstruction  from  laying  upon  it  soil  out  of  the  ditches, 
and  from  other  obvious  causes,  so  as  to  render  the  constant  user 
of  it  as  a  public  road  impossible.  But  I  think  that  we  cannot 
draw  such  an  inference  judicially  from  the  Act;  and  the  case 
does  not  allege  the  fact  to  be  so. 

The  words  which  place  these  banks  under  the  control  of  the 
general  commissioners  are  not  of  very  clear  import ;  but  their 
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bbz  primary  object  seems  to  be  to  exclude  *them  from  the  control 
Thb  Inhabi-  of  the  special  commissioners  appointed  by  the  subsequent  Act» 
'^^AKB*^  who,  after  making  them  to  the  satisfaction  of  the  general 
[  *487  ]  commissioners,  were  to  have  no  more  concern  with  them. 
The  words  of  the  clause  referred  to  in  the  earlier  Act,  and 
above  stated,  seem  rather  applicable  to  a  property  in  the  banks 
than  to  any  mode  of  managing  them.  The  words  are  certainly 
very  extensive ;  sufficiently  so,  indeed,  to  enable  the  commissioners 
to  devote  the  surface  of  the  banks  to  any  purpose  whatever  not 
inconsistent  with  the  trust  of  draining  the  district.  Now  it  can 
hardly  be  but  that  good  roads  should  be  extremely  useful  for 
the  general  purposes  of  the  drainage,  by  facilitating  the  con- 
veyance of  persons  and  property  ;  and  such  roads  may  be  more 
easily  procured  and  maintained  by  giving  a  right  of  passage 
to  the  public  and  casting  the  repair  upon  parishes,  than  by  any 
other  means  enjoyed  by  the  commissioners.  The  case  states 
that  a  part  of  this  very  bank,  being  a  continuation  of  the  indicted 
road,  was  set  out  as  a  road  in  1820  by  virtue  of  an  Inclosure 
Act;  and  it  does  not  appear  that  the  general  commissioners 
saw  any  reason  to  complain.  I  think,  therefore,  it  is  reasonable 
to  infer  that  they,  like  the  rest  of  the  public,  acquiesced  in  this 
use  of  the  soil,  from  finding  that  their  duties  as  commissioners 
might  be  perfectly  discharged  notwithstanding.  And  this 
appears  by  no  means  improbable  in  point  of  fact,  when  the 
width  of  the  bank  is  remembered. 

A  second  point  was,  that  the  parish  was  not  stated  to  have 
adopted  the  road,  but  only  to  have  repaired  it  on  one  occasion. 
If  the  fact  of  adoption  were  necessary,  this  statement  of  evidence 
from  which  it  might  be  inferred  would  be  insufficient.  But  I  by 
[  *488  ]  no  means  think  *any  distinct  act  of  adoption  necessary  in  order 
to  make  a  parish  liable  to  repair  a  public  road :  I  am  of  opinion 
that  if  it  is  public,  the  parish  is  of  common  right  bound  to 

repair  it. 

Judgment  for  the  Crown. 
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In  the  Matter  of  Aubitration  between  TUNNO  and        isss. 

BIED.  '^—' 

(6  Bam.  &  Adol.  488—499;  S.  C.  2  N.  &  M.  328 ;  3  L.  J.  (N.  S.)  K.  B.  1.)         ^  ^^  ^ 

A  party  to  an  arbitration  cannot  object  to  the  award,  that  the  arbi- 
trators chose  an  umpire  by  lot,  if  he  expressly  agreed  to,  or  acquiesced 
in,  that  mode  of  choice. 

Where  a  submission  to  arbitration  under  seal,  has  been  varied  by 
indorsing  on  it  a  new  agreement  (as,  for  changing  one  of  the  arbitrators,) 
to  which  both  the  principal  parties  have  expressly  assented,  one  of  those 
parties  cannot  afterwards  move  to  have  the  award  set  aside  on  the  ground 
that  the  indorsement  was  not  under  seal. 

An  umpire,  being  furnished  by  the  arbitrators  with  the  evidence  taken 
before  them,  and  having  himself  viewed  the  premises,  the  condition  of 
which  was  in  question,  made  his  award  without  calling  for  further 
evidence,  or  giving  any  notice  on  that  subject  to  the  parties :  Held,  that 
the  award  coidd  not  be  objected  to  on  that  ground  by  a  party  who  knew 
that  the  case  had  gone  before  the  umpire,  and  made  no  application  to 
him  to  hear  further  evidence. 

D.  Pollock,  in  Easter  Term,  obtained  a  rule,  calling  upon 
Edward  Bose  Tunno  to  shew  cause  why  the  award  made  in  this 
matter  should  not  be  set  aside,  on  the  grounds,  first,  that  the 
umpire  was  appointed  by  lot ;  secondly,  that  Henry  Lakin,  one 
of  the  arbitrators,  was  not  lawfully  appointed  ;  thirdly,  that  the 
arbitrators  did  not  differ,  and  therefore  the  umpire,  if  lawfully 
appointed,  had  no  jurisdiction ;  fourthly,  that  the  umpire  made 
his  award  without  hearing  the  evidence.  The  facts,  as  disclosed 
by  the  affidavits  on  each  side,  were  in  substance  as  follows : 

Bird  had  been  tenant  to  Tunno  of  farms,  &c.,  which  he  was 
desirous  to  quit  before  his  term  expired.  It  was,  therefore, 
agreed  between  them,  by  deed,  that  in  consideration  of  that 
agreement  and  the  mutual  observance  of  the  award  to  be  made. 
Bird  should  surrender  the  premises  on  the  ensuing  29th  of 
♦September ;  and  that  the  differences  and  respective  claims  of  [  •-^89  1 
the  parties  should  be  referred  to  the  award,  arbitrament,  &c.,  of 
Adam  Murray  and  William  Jellicoe,  or,  "in  case  they  should 
not  agree  in  opinion,"  of  such  third  indifferent  person  as  they 
should  appoint  by  writing  before  entering  on  the  reference. 

The  choice  of  an  umpire  was  as  follows:  On  the  2nd  of 
November,  1832,  six  names,  three  proposed  by  Murray  and 
three  by  Jellicoe,  were  written  on  papers  and  thrown  into  a  hat. 
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In  re 

TUNNO. 


[•490] 


and  the  person  whose  name  first  came  out  (Staples)  was  chosen. 
The  gentleman  who  drew  acted  as  the  attorney,  and  by  the 
authority  of  Tunno ;  and  had  previously  received  a  letter  from 
Bird,  introducing  a  Mr.  Stallard  as  his  (Bird's)  friend,  who 
would  represent  him  ''  in  the  business  of  drawing  for  an  umpire." 
This  letter  stated  the  manner  in  which  Bird  expected  the  pro- 
ceedings to  take  place,  and  which  was,  in  fact,  adopted  (i). 
^Stallord  attended  at  the  drawing.  Neither  arbitrator  was  present, 
but  it  appeared  that  the  drawing  had  been  agreed  to  by  them  (2). 
None  of  the  six  persons  named  had  been  objected  to  by  either 
arbitrator.  A  meeting  afterwards  took  place  by  appointment  at 
Bird's  house,  which  was  attended  by  Bird  himself,  Beale,  an 
attorney,  Margrave,  who  was  agent  for  Tunno,  Staples,  and 
Lakin,  who  had  then  been  substituted  for  Jellicoe  as  arbitrator ; 
and  at  that  meeting  Beale,  as  the  professional  adviser  of  Bird, 


(1)  The  letter,  dated  October  27th, 
1832,  was  as  follows :  *'  The  bearer  of 
this,  Mr.  Stallard,  is  a  friend  of  mine, 
who  will  be  so  kind  as  to  represent  me 
in  the  business  of  drawing  for  an 
umpire  in  the  arbitration  pending 
between  Mr.  Tunno  and  myself.  His 
time  is  very  limited  in  London;  I 
shaU  therefore  feel  obliged  by  your 
making  the  arrangement  for  drawing 
as  speedily  as  possible.  If  I  under- 
stand the  thing  rightly,  the  six  names 
are  to  be  rolled  up  and  placed  in  a  hat, 
and  drawn  for ;  now,  if  you  will  pre- 
pare this,  Mr.  Stallard  wiU  draw,  or, 
if  you  furnish  that  gentleman  with 
the  names  on  proper  pieces  of  paper, 
he  can  prepare  them  for  the  hat,  and 
you  can  draw.  I  am  now  writing  at 
Worcester.  I  shall  be  at  home  on 
Tuesday,  and  expect,  from  my  cor- 
respondence with  Mr.  Margrave," 
(Mr.  Tunnels  agent)  *'to  find  the 
agreement  ready  indorsed  for  my 
signature,  which,  in  such  case,  I 
shaU  be  able  to  execute  prior  to  the 
1st  of  November." 

In  another  letter  to  his  agent,  dated 
the  2jth  of  October,  Mr.  Bird  said : 
^*  Mr.  JeUicoe  has  stated,  in  his  letter 


to  Mr.  Murray,  that  the  names  of  the 
three  gentlemen  he  before  sent  in  he 
still  approves,  and  therefore  the  six 
names  may  be  put  in  a  hat  as  pro- 
posed, and  may  be  drawn  or  decided 
in  Mr.  Crowder*s  office.  A  friend  of 
mine  will  be  in  London  the  early  part 
of  next  week,  who  shall  call  on  Mr» 
Crowder  for  the  purpose  of  repre- 
senting me  in  that  matter." 

(2)  Murray's  statement  on  this 
point  was  as  follows  :  **  As  the  three 
persons  whose  names  had  been 
handed  to  him  by  the  said  William 
Jellicoe  were,  in  his  judgment,  un* 
objectionable,  and  as  no  objection 
was  made  by  the  said  W.  J.  to  any 
of  the  three  persons  whose  names 
had  been  handed  to  him  by  deponent, 
it  was  finally  arranged  that  six  pieces 
of  paper,  each  containing  the  name 
of  one  of  the  said  six  persons,  should 
be  folded  up  and  placed  in  a  hat,  as 
is  usual  in  such  oases,  and  that  some 
person  should  draw  out  one  of  the 
said  six  pieces  of  paper,  and  that  the 
person  whose  name  was  written  upon 
the  piece  of  paper  so  drawn  out  should 
be  appointed  to  act  as  umpire  in  the 
said  reference." 
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indorsed,  upon  the  agreement  of  reference  a  memorandum,  dated  in  re 
20th  of  November,  1882,  appointing  Staples  umpire  in  case  the 
arbitrators  should  disagree,  which  memorandum  was  signed  by 
Murray  and  Lakin  in  the  presence  of  Bird,  Beale,  and  Margrave, 
and  (according  to  the  statement  of  Murray,  confirmed  by  Staples 
and  Margrave),  with  Bird's  full  concurrence.  Lakin,  in  an  affi- 
davit made  by  him,  stated  that  he  offered  no  opposition  at  this 
time,  considering  Staples  as  the  umpire  already  appointed. 

After  the  choice  of  an  umpire,  but  before  the  last  mentioned 
meeting,  viz.  on  the  19th  of  November,  1882,  it  was  agreed 
between  the  two  principal  parties,  that  Henry  Lakin  should  be 
appointed  an  arbitrator  on  the  behalf  of  Bird,  in  the  place  of 
Jellicoe,  who  had  declined  to  act :  and  by  a  memorandum  under 
the  hands  of  *Tunno  (by  his  agent)  and  Bird,  indorsed  on  the  [  *49i  ] 
above-mentioned  articles,  it  was  agreed  that  Lakin  should  be, 
and  he  was  thereby  appointed  such  arbitrator.  The  appoint- 
ment was  not  sealed.  Beale,  as  Bird's  attorney,  approved  of  the 
memorandum,  and  signed  it  as  attesting  witness.  The  agree- 
ment, and  the  memorandums  thereon,  were  afterwards  made  a 
rule  of  Court. 

Murray  and  Lakin  proceeded  on  the  reference  about  the  19th 
of  November,  and,  in  company  with  Staples,  the  umpire,  viewed 
the  farms,  lands,  and  premises,  and  examined  witnesses.  On 
the  28rd,  Staples  left  them :  Lakin  and  Bird  requested  him  to 
stay  longer,  but  he  considered  it  unnecessary.  He  said,  however, 
that  if  he  were  called  in  as  umpire,  and  on  receiving  the  state- 
ment of  the  arbitrators,  it  should  appear  to  him  necessary  to 
obtain  further  evidence,  he  would  call  a  meeting  of  all  the 
parties.  The  arbitrators  went  on  with  the  reference,  enquiring 
into  the  respective  claims  of  the  parties,  and  examining  wit- 
nesses, till  the  27th,  when  they  separated,  without  having  agreed 
upon  any  award.  On  the  part  of  Bird,  this  was  ascribed  to 
Murray's  having  taken  offence  at  some  expression  used  by 
Lakin ;  and  it  was  suggested  that  Murray  had,  merely  in  con- 
sequence of  this  circumstance,  refused  to  proceed  further  with 
Lakin  in  the  business  of  the  arbitration,  and  that  neither  of 
them  had  at  that  time  formed  a  judgment,  nor,  consequently, 
had  they  differed  in  opinion  on  the  merits  of  the  case ;  although 
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In  re        Lakin,  in  his  affidavit,  now  declared  his  opinion  to.be,  that 

compensation  ought  to  have  been  awarded  to  Bird  from  Tmino. 

Murray,  on  the  other  hand,  stated  that  a  difference  of  opinion 

[  *492  ]      upon  the  matters  of  the  reference,  and  not  the  alleged  ^disagree- 

ment,  had  caused  the  breaking  off  of  the  arbitration. 

The  case  was  then  referred  to  Staples  as  umpire.  Murray 
furnished  him  with  a  statement  in  detail  of  the  claims  of  Tunno 
against  Bird,  and  the  grounds  of  such  claims,  and  Lakin  sent 
him  a  similar  statement,  with  all  the  depositions  made  before 
him  on  the  reference,  including  some  taken  by  him  after  the 
disagreement  with  Murray ;  and  Staples,  in  an  affidavit,  stated, 
that  having  inspected  these  several  documents,  and  having,  on 
the  days  when  he  attended  the  reference,  minutely  examined  the 
premises  for  the  purpose  of  being  competent  to  form  a  judgment 
if  appointed  umpire,  he  considered  it  unnecessary  to  go  into 
further  evidence,  or  examination  of  the  parties.  Bird,  in  his 
affidavit,  complained  of  the  omission,  and  stated  that  it  was 
material  and  important  for  him  that  Staples  should  have  heard 
him  and  his  witnesses  before  making  his  award. 

The  umpire  awarded  that  Bird  should  pay  Tunno  518/.  The 
award  was  dated  January  29th,  1833. 

The  Solicitor 'General  (with  whom  was  Crowder)  now  shewed 
cause : 

As  to  the  first  •  point :  the  specific  agreement  between  the 
parties  distinguishes  this  case  from  others,  where  it  has  been 
held  that  an  umpire  could  not  be  chosen  by  lot.  And  the  written 
appointment  here  was  drawn  and  attested  by  Bird's  agent,  and 
made  a  rule  of  Court,  with  the  acquiescence,  at  least,  of  both 
parties :  for  if  Bird  had  originally  wished  to  enforce  this  objec- 
tion, he  might  have  moved  to  set  aside  the  rule.  Secondly,  it  is 
objected,  that  the  submission  to  arbitration  being  by  deed,  a  new 
[  •493  ]  arbitrator  could  not  *be  substituted  by  an  instrument  not  under 
seal.  But  this  was  the  appointment  of  Bird  himself,  signed  by 
him,  attested  by  his  attorney,  and  made  a  rule  of  Court  pursuant 
to  the  submission :  and  Bird  sanctioned  the  acts  of  Lakin  as 
arbitrator.  The  last  two  objections  are  answered  by  the 
affidavits. 
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D.  PoUock  and  Lttmley,  contra,  were  called  upon  by  the  Court  :         In  re 

^  .  TUNNO. 

On  the  first  point,  this  case  does  not  essentially  differ  from 
Ford  V.  Jones  (i).  There  the  principal  parties  not  only  consented 
to  the  appointment  by  lot,  but  were  present  at  it :  Littledale,  J., 
however,  seems  to  intimate  in  that  case,  that  the  acquiescence  of 
the  parties  will  not  remove  the  objection.  It  appears,  too,  in 
this  case,  that  Bird,  in  the  assent  which  he  gave,  was  merely 
acting  on  the  suggestion  of  Jellicoe,  the  arbitrator  at  that  time 
appointed  on  his  side,  and  did  not  know  of  the  objection  there 
might  be  to  the  proceeding.  Lakin  acquiesced  afterwards, 
because  he  considered  the  matter  already  decided.  But  the 
umpire  ought  to  be  one  whom  the  arbitrators  personally  know 
and  approve  of :  In  re  Cassell  (2).  The  mere  absence  of  objection, 
even  on  the  part  of  Jellicoe,  was  not  sufficient.  As  to  the 
second  question,  the  appointment  by  an  instrument  under  seal 
could  not  be  altered  by  a  mere  indorsement  in  writing.  But 
if  the  Court  should  think  that  the  subsequent  conduct  of  Bird 
has  removed  this  objection,  there  is  still  no  sufficient  answer  to 
those  upon  the  merits  of  the  arbitration  itself.  The  arbitrators 
cannot  be  said  to  have  differed  in  opinion,  when  one  of  them  did 
not  hear  all  the  evidence.  They  should  have  heard  the  whole, 
and  *then  joined  in  a  statement  to  the  umpire,  as  in  Hall  v.  [  '494  ] 
Lawrence  (3).  But  here,  during  the  arbitration,  Murray  took 
offence,  and  ceased  to  attend. 

(Denman,  Ch.  J. :  The  arbitrator  appointed  on  your  side  handed 
over  the  papers  to  the  umpire  afterwards,  without  making  this 
objection.) 

Then  as  to  the  conduct  of  the  umpire ;  after  hearing  part  of  the 
case  in  company  with  the  arbitrators,  he  withdrew  from  the 
enquiry. 

(Taunton,  J. :  That  was  before  he  was  called  in  as  umpire. 

Parke,  J. :  No  such  objection  was  raised  on  your  part  when  he 
was  about  to  make  his  award.) 

(1)  37  E.  E.  424  (3  B.  &  Ad.  248).  (3)  2  E.  E.  470  (4  T.  E.  589). 

(2)  33  E.  E.  272  (9  B.  &  C.  624). 
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In  re  At  all  events,  after  he  was  called  in  as  umpire,  he  should  have 
given  the  parties  the  opportunity  of  producing  evidence.  In 
HaU  V.  Lawrence  (i),  it  was  said,  that  such  an  objection  could 
not  prevail,  because  the  parties  did  not  apply  to  have  evidence 
received  till  after  the  award  was  made.  Here,  the  umpire  had 
partly  heard  the  evidence  before  the  arbitrators  ceased  to  act, 
and  the  parties  had  no  intimation  that  he  was  about  to  make  his 
award  without  hearing  the  rest:  otherwise  they  would  have 
applied  to  him  to  hear  the  whole  viva  voce. 

(Taunton,  J. :  You  lie  by  and  take  the  chance  of  the  award, 
and  when  disappointed,  come  to  the  Court  to  set  it  aside  for  the 
non-reception  of  evidence,  which  the  umpire  was  never  required 
to  hear.) 

Denman,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  As  to  the 
appointment  of  an  umpire  by  lot,  the  law,  as  laid  down  In  the 
matter  of  Cas8ell{2),  is,  that  a  choice  by  lot  is  bad,  and  the 
appointment  must  be  the  act  of  the  will  and  judgment  of  the  two 
[  •4y5  J  arbitrators,  "  unless  the  parties  consent  to  or  acquiesce  in  *some 
other  mode."  Now,  here  they  did  so.  In  Ford  v.  Jones  (9)^ 
indeed,  there  is  some  language  a  little  more  general,  but  the 
decision  there  probably  went  upon  some  difference  in  the 
affidavits  of  the  respective  parties,  for  Littledale,  J.  says, 
''  such  assent  must  always  be  a  matter  of  doubt,"  which  shews 
that  a  difficulty  was  felt  there  in  getting  at  the  real  facts.  To 
the  second  objection,  it  is  a  sufficient  answer  that  Bird,  by  his 
attorney,  signed  the  memorandum.  As  to  the  arbitrators  not 
having  differed;  it  may  be  that  they  did  not  go  through  the 
whole  of  the  evidence  and  then  differ,  but  that  took  place,  which 
in  fact  put  an  end  to  their  authority  as  arbitrators:  and  it  is 
clear,  that  Lakin,  the  arbitrator  on  Bird's  side,  was  of  that 
opinion.  Then  it  is  said  that  the  umpire  did  not  hear  the 
evidence.  But  it  is  not,  in  every  case,  necessary  that  an  umpire 
should  do  so.    If,  indeed,  a  necessity  had  arisen,  and  the  parties 

(1)  2  R.  E.  470  (4  T.  R.  589).  (3)  37  E.  E.  424  (3  B.  &  Ad.  248). 

(2)  33  E.  E.  272  (9  B.  &  C.  624). 
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had  called  upon  him  to  examine  witnesses,  his  declining  to  do  so  in  re 
might  have  beei}  a  ground  of  objection.  But  here  there  was  no 
such  refusal.  At  the  time  when  he  left  the  parties,  and  declined 
to  hear  more  of  the  evidence,  he  was  not  yet  umpire.  When  all 
the  evidence  had  been  taken,  it  was  put  into  his  hands  ;  and  he 
had  already  said  that  if  he  required  further  information,  he  would 
call  a  meeting.  It  is  said.  Bird  did  not  know  that  the  umpire 
was  going  to  make  his  award  ;  but  a  party  must  be  supposed  to 
look  after  his  own  interest :  he  knew  that  the  depositions  were 
before  the  umpire,  and  should,  if  he  thought  it  necessary,  have 
called  on  him  to  hear  evidence.  He  has  not  done  so,  but  has 
taken  the  chance  of  the  award.  I  think  he  cannot  now  raise 
this  objection. 

Parkb,  J. :  [  *»6  ] 

I  am  of  the  same  opiaion.  As  to  the  first  point,  on  a  submis- 
sion of  this  liind,  prima  fade  the  appointment  of  an  umpire  ought 
to  be  determined  by  the  judgment  of  the  arbitrators;  but  it  is 
competent  to  the  parties  to  agree  that  it  shall  be  decided  by 
chance,  or  to  acquiesce  in  its  being  so  decided.  An  agreement 
subsequent  to  the  original  submission,  that  a  person  so  appointed 
shall  act  as  umpire,  is  a  new  submission,  and  will  bind  the 
parties,  at  least  as  to  >^n  application  like  the  present.  Whether, 
under  circumstances  like  these,  an  attachment  would  issue  for 
non-performance  of  the  award  (it  having  been  made  a  rule  of 
Court)  may  be  a  different  question :  this  is  not  the  case  of  an 
attachment  or  an  action,  but  a  motion  by  one  of  the  parties  to 
set  the  award  aside.  Ford  v.  Jones  (i)  only  confirms  the  doctrine 
laid  down  In  the  matter  of  Cassell{2).  It  is  true,  in  Ford  v, 
Jones  something  was  proved  of  an  acquiescence  by  the  parties, 
but  that  cannot  have  been  very  strong,  for  it  is  not  insisted  upon 
in  shewing  cause,  and  Littledale,  J.  says,  '*  such  assent  must 
always  be  a  matter  of  doubt.*'  If  that  means  that  the  appoint- 
ment would  be  bad,  although  the  parties  assented,  I  cannot  agree 
in  the  proposition ;  but  I  think  what  was  said  there  proceeded 
on  the  want  of  any  sufficient  proof  of  assent  or  acquiescence. 
With  regard  to  the  second  objection,  the  agreement  for  changing 

(1)  37  B.  E.  424  (3  B.  &  Ad.  248).       (2)  33  B.  R.  272  (9  £.  &  C.  624). 
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In  re  one  of  the  arbitrators  was  a  new  and  distinct  agreement,  thoagh 
not  under  seal,  incorporating  the  original  one ;  and  I  have  no 
doubt  that  the  parties  are  bound,  as  to  this  application,  by  the 
award  made  under  it,  for  the  reason  I  have  already  given  in 
[  *497  ]  adverting  to  the  first  objection.  *It  is  unnecessary  to  add  any 
thing  on  the  other  points. 

Taunton,  J. : 

On  the  last  three  points  it  is  only  necessary  to  say  that  I 
agree  with  my  Lord.  On  the  first  I  will  say  a  word  or  two,  as  I 
was  a  party  to  the  decision  in  Ford  v.  Jones  (i).  If  the  present 
case  were  in  all  points  the  same  as  that,  I  should  pause  before 
I  could  say  I  was  satisfied  that  the  opinions  of  the  Court  there 
expressed,  were  wrong.  But  my  concurrence,  in  the  present 
case,  will  not  clash  with  those,  or  with  the  decision  In  the  matter 
ofCas8ell{2),  Lord  Tentebden  there  lays  it  down  as  a  general 
rule,  *'  that  the  appointment  of  the  third  person  must  be  the  act 
of  the  will  and  judgment  of  the  two,  must  be  matter  of  choice, 
and  not  of  chance,  unless  the  parties  consent  to  or  acquiesce  in 
some  other  mode."  Now  here  ample  evidence  is  given  that  they 
did  "consent  or  acquiesce."  Bird  knew  and  approved  of  the 
selection  of  six  names,  and  took  part  in  the  arrangement  by 
which  they  were  subjected  to  the  chance  of  drawing.  And  after 
that  had  been  done,  the  indorsement  appointing  the  umpire  was 
witnessed  by  Bird's  agent  in  his  presence.  The  fact,  therefore, 
that  the  appointment  was  by  chance,  may  be  thrown  out  of 
consideration  here,  for  there  was  an  appointment  of  an  umpire 
by  the  arbitrators,  in  Bird's  presence,  and  there  attested  by  his 
own  agent.  To  hold  this  an  insufficient  appointment,  would  be 
impeaching  the  solemn  act  of  the  parties. 

Patteson,  J. : 

It  is  an  answer  to  the  last  objection,  that  at  the  only  time 

[  '498  ]      when   Staples  refused  to  hear  *further  evidence,  he  was  not 

umpire.    On  the  second  and  third  points,  I  agree  with  the  rest 

of  the  Court.     As  to  the  first,  I  have  no  distinct  recollection  of 

j[l)  37  E.  H.  424  (3  B.  &  Ad.  248).      (2)  33  B.  B.  272  (9  B.  &  C.  624). 
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the  manner  in  which  the  case  of  Ford  v.  Jones  was  put  to  the         in  re 

Court ;  but  I  think  the  circumstance  of  the  parties  having  been 

present  at  the  choice  of  an  umpire  by  lot,  and  consenting  to  it, 

was  not  strongly  brought  to  their  attention.     It  does  not  appear 

to  have  been  insisted  upon  in  shewing  cause.    I  can  hardly 

think,  if  it  had  distinctly  appeared  that  the  parties  agreed  to 

the  mode  of  choice,  the  Court  would  have  decided  as  it  did.     But 

here,  the  party  making  this  application  gave  an  express  consent 

by  letter,  and  the  appointment,  when  indorsed  upon  the  articles 

of  reference,  was  attested  by  his  own  agent  in  his  presence. 

There  is  no  doubt  here,  that  the  parties  both  consented  to  and 

directed  the  mode  of  choice.  r^  ,    ,.    , 

Rule  discharged. 


EEID  AND  Another,  Executors  of  ELIZABETH  i^ss. 

STENTON  V.  DICKONS.  ^— ' 

(5  Barn.  &  Adol.  499—501 ;  S.  C.  2  N.  &  M.  369.)  (1)  ^^  *^^  ^ 

Payment  of  money  into  Court  on  a  count  on  a  promissory  note  payable 
by  instalments  is  only  an  admission  by  the  defendant  that  money  to  the 
amount  x)aid  in  was  due  on  the  promissory  note:  it  does  not  bar  the 
Statute  of  Limitations  as  to  a  further  sum  claimed  to  be  due  on  the  same 
note. 

Assumpsit.  Declaration  stated,  that  whereas  the  defendant, 
in  the  lifetime  of  the  testatrix,  to  wit,  on  the  24th  of  March, 
1824,  made  his  promissory  note  in  writing,  and  thereby  promised 
to  pay  the  testatrix  231Z.  by  several  instalments  on  the  days 
therein  specified ;  and,  if  default  should  be  made  in  any  one  or 
more  of  the  payments  for  thirty  days  after  the  same  respectively 
became  due,  then  the  whole,  or  the  whole  of  the  remainder  of 
the  281Z.  and  interest  should  become  due  on  demand.  It  then 
stated,  that  the  defendant,  on  the  24th  of  March,  1824,  delivered 
the  note  to  the  testatrix,  and  promised  to  pay  her  according  to 
the  tenor  and  effect  thereof.  Breach,  non-payment  of  any  of 
*the  instalments,  though  the  several  times  for  payment  had  [  *500  ] 
long  since  elapsed.  Upon  this  count  the  defendant  paid  into 
Court  1102.  10s.  6d.,  and  pleaded  the  general  issue  and  the 

(1)  The  principle  of  this  case  is      r.  1 ;  Hennell  v,  Daviea,  '93»  1  Q.  B. 
not  altered  by  the  practice  under  the      367,  62  L.  J.  Q.  B.  220.— F.  P. 
Judicature  Acts :  B.  8.  C.  O.  XXU, 

B.R.— VOL.  xxxix.  85 
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Beid  Statute  of  Limitations.  At  the  trial  before  Taunton,  J.,  at 
Dickons,  the  Summer  Assizes  for  the  county  of  Nottingham,  1888,  the 
plaintiffs  produced  the  rule  for  paying  money  into  Court,  and 
contended  that  the  effect  of  that  payment  was  to  entitle  them  to 
recover  the  whole  residue  of  the  instalments  and  interest,  unless 
the  defendant  could  prove  payment.  On  the  part  of  the  defen- 
dant, Long  V.  GrrevUle  (i)  was  cited  to  shew  that  where  a 
defendant  pleads  the  general  issue  and  the  Statute  of  Limita- 
tions, and  pays  money  into  Court  generally,  such  payment  does 
not  take  the  case  out  of  the  statute.  The  learned  Judge  non- 
suited the  plaintiffs,  but  reserved  liberty  to  them  to  move  to 
enter  a  verdict  for  the  difference  between  the  sum  paid  into 
Court  and  that  claimed  to  be  due  upon  the  note. 

Whitehurst  now  moved  accordingly : 

In  Long  v.  Greville,  which  was  an  action  for  goods  sold  and 
delivered,  it  is  stated  by  the  Court  that  where  money  is  paid 
into  Court  on  a  declaration  setting  forth  a  special  contract,  that 
is  admitted  as  alleged. 

(Denman,  Ch.  J. :  And  it  is  further  stated,  ''  that  in  no  case 
has  the  effect  gone  beyond  admitting  that  the  sum  paid  in  is 
due.") 

The  payment  of  money  into  Court  on  the  special  count  admits  the 
plaintiffs*  right  of  action  on  the  special  contract  therein  stated. 

(Denman,  Ch.  J. :  To  the  amount  of  money  paid  into  Court. 

Suppose,  after  six  years  had  expired,  the  defendant  had  written 

r  *5oi  ]       a  letter  and  said,  *'*  I  have  paid  you  all  but  llOZ.,"  and  at  the 

trial  had  not  proved  any  payment,  would   the  letter  be  an 

admission  of  a  debt  due  beyond  llOZ.  ?) 

Dyer  v.  Ashton  (2)  shews  that  the  defendant,  by  paying  money 
into  Court  on  this  special  contract,  admitted  the  whole  contract 
set  out  in  that  count.  If  the  defendant  had  paid  the  llOZ.  to 
the  plaintiffs,  the  effect  of  that  would  have  been  to  take  the  case 
out  of  the  Statute  of  Limitations. 

(1)  3  B.  &  C.  10.  (2)  1  B.  &  C.  3. 
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Denman,  Gh.  J. :  reid 

V. 

The  payment  of  money  into  Court  on  the  special  count  merely      Dickons. 
admits  the  defendant's  liability  on  the  contract  therein  stated 
to  the  amount  of  1102. 

Parke,  J. : 

The  pajnnent  of  money  into  Court  admits  the  contract  as 
alleged,  and  a  right  to  recover  llOZ. ;  but  beyond  that  sum, 
every  defence  is  open.  It  is  much  the  same  thing  as  if  the 
defendant  had  admitted  the  contract,  and  stated  at  the  same 
time  that  no  more  than  llOZ.  10s.  6d.  was  due  upon  it. 

Patteson,  J. : 

In  Cox  v.  Pairy(i)  it  was  decided  that  payment  of  money 
into  Court  is  an  acknowledgment,  by  the  defendant,  of  the 
contract,  and  that  the  plaintiff  is  entitled  to  recover  the  sum  so 
paid ;  but  that  it  did  not  preclude  him  from  taking  any  objection 
limiting  the  operation  of  the  contract,  in  order  to  bar  the  plain- 
tiff from  recovering  more  than  had  been  paid  into  Court.     The 

principle  of  that  case  applies  here. 

Rule  refused. 


GEIFFITH,  Gent.,  One,  &c.  v.  DAVIES  (2).  ms. 

(5  Bam.  &  AdoL  502—503 ;  S.  C.  nom.  Eipon  v.  Davies,  2  N.  &  M.  310.)  "^^'^'  ^' 

A  witness  may  be  called  upon  by  the  plaintiff  to  state  a  conversation        [  ^^^  ] 
in  which  the  defendant  proposed  a  compromise  to  the  plaintiff,  although 
the  witness  attended  on  that  occasion  as  attorney  for  the  defendant. 

Tms  was  an  action  on  an  attorney's  bill.  At  the  trial  before 
Denman,  Gh.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  it  became  a  question  whether  or  not  the  plaintiff  had 
been  employed  by  the  defendant.  To  prove  the  retainer  by  the 
defendant,  a  witness,  also  an  attorney,  was  called,  who  stated 
that,  after  the  business  in  question  had  been  done,  he,  as  the 
then  attorney  of  defendant,  went  with  him  to  the  plaintiff,  and 
on  that  occasion  heard  a  conversation  between  them  respecting 

(1)  1  T.  E.  464.  287,  290,  54  L.  J.  Ch.  262,  263.— 

(2)  Cited  and  followed  by  Kay,  J.      E.  C. 
in  Foakes  v.  Webb  (1884)  28  Ch.  D. 
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Griffith     a  proposed  compromise  of  the  plaintiflf's  demand.     The  jury 
Bavibs.      found  a  verdict  for  the  plaintiff. 

Heaton  now  moved  for  a  new  trial,  on  the  ground  that  this 
witness  ought  not  to  have  been  allowed  to  give  evidence  of  a 
negotiation  at  which  he  had  been  present  as  attorney  to  one  of 
the  parties;  and  he  cited  Gainsford  v.  Grammar  (i) ,  where  Lord 
Ellenbobough  held,  that  a  witness  could  not  be  called  upon  to 
disclose  propositions  which  he,  as  the  defendant's  attorney,  had 
carried  to  the  plaintiff,  respecting  the  subject-matter  of  the  suit. 

Denman,  Ch.  J. : 

The  fact  of  the  witness  having  been  present  as  attorney  on 
one  side,  does  not  prevent  his  giving  evidence  of  a  conversation 
between  the  parties. 

[  603  ]        Pabke,  J. : 

There  is  no  pretence  for  the  objection.  This  is  not  a  con- 
fidential disclosure,  but  an  open  communication  from  one 
adversary  to  another,  witnessed  by  the  attorney  of  one  party. 
In  Gainsford  v.  Grammar  {i)y  the  Lobd  Chief  Justice  might 
properly  reject  the  attorney's  evidence  of  what  his  client  said  to 
him,  but  not  his  statement  of  what  he  himself  afterwards  said 
to  the  opposite  party. 

Taunton,  J.  concurred. 

Patteson,  J. : 

This  was  not  a  confidential  disclosure  to  the  attorney,  but 
merely  a  conversation  between  the  plaintiff  and  defendant.  I 
do  not  understand  the  case  in  Campbell:  there  was  a  well- 
founded  objection  there  to  the  attorney's  stating  what  his  client 
had  communicated  to  him ;  but  I  do  not  see  why  he  should  have 
been  prevented  from  stating  at  the  trial  what  he  had  already 
communicated  to  the  opposite  party.  So,  here,  the  disclosure 
objected  to  is  of  something  which  had  already  been  said  to  the 

plaintiff. 

Rtde  refused, 

(1)  11  R.  R.  648  (2  Camp.  9). 
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DOE  D.  GEXJBB  v.  The  EARL  of  BURLINGTON  (1).        isss. 

(5  Bam.  &  Adol.  507—517  ;  S.  C.  2  N.  &  M.  534;  3  L.  J.  (N.  S.)  K  B.  26.)         [  607  ] 

If  a  copyholder  pull  down  a  bam,  without  any  intention  of  rebuilding, 
the  lord  cannot  recover  the  place  from  him,  on  the  ground  of  a  forfeiture, 
if  the  jury  find  that  the  premises  are  not  damaged. 

Ejectment  for  premises  in  Buckinghamshire.  On  the  trial 
before  Gaselee,  J.,  at  the  Buckinghamshire  Summer  Assizes,  1832, 
it  appeared  that  the  premises  in  question  were  part  of  a  copyhold 
tenement ;  that  the  lessor  of  the  plaintiff  was  the  lord,  and  the 
defendant  the  copyholder  ;  and  that  the  plaintiff's  lessor  claimed 
by  virtue  of  a  forfeiture  alleged  to  have  been  incurred  by  the 
pulling  down  of  a  barn  on  the  premises  by  the  defendant's  tenant. 
It  was  proved  that  the  barn,  which  was  not  built  by  the  copy- 
holder, had  been  so  pulled  down;  and  the  jury  found  (upon 
questions  put  separately  to  them  by  the  learned  Judge),  first, 
that  the  tenant,  at  the  time  of  pulling  down  the  barn,  did  not 
intend  to  rebuild  it ;  secondly,  that  the  property  would  not  have 
been  damaged  if  the  barn  had  not  been  rebuilt :  thirdly,  that 
according  to  the  custom  of  the  manor,  the  copyholder  might  pull 
'  down  what  he  had  himself  built,  but  nothing  else.  A  verdict 
was  taken  for  the  plaintiff,  and  the  learned  Judge  reserved  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  in  Michaelmas  Term,  1832, 

The  Solidtor-Generaly  Storks,  Serjt.,  and  Kelly,  shewed  cause        [  508  ] 
in  Trinity  Term  last  (2) : 

This  is  not  a  question  on  the  Statute  of  Gloucester  (3),  between 
a  termor  and  a  freeholder,  but  turns  upon  the  relation  between 
a  copyholder  and  his  lord.  Under  the  statute  there  must  be 
damage  to  a  certain  amount,  and  the  thing  wasted  is  to  be 
recovered  with  treble  damages :  a  copyholder  holds  on  condition 
of  committing  no  waste ;  and,  on  breach  of  that  condition,  he 
forfeits  his  whole  estate.  The  question  then  is,  whether  the 
pulling  down  of  an  ancient  barn  be  waste.     That  is  a  general 

(1)  Cited  and  followed  in  Jones  v.  (2)  Before  Denman,  Ch.  J.,  Little- 

Chappell  (1875)  L.  B.  20  Eq.  539,  dale,  Parke,  and  Patteson,  JJ. 

44  L.  J.  Ch.  658 ;  and  Doherty  v.  (3)  6  Edw.  I.  c.  5  [repealed,  42  & 

Allman  (H.  L.  1878)  3  App.   Cas.  43  Vict.  o.  59]. 
709.—B.  C. 
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queetion  of  law.  It  is  not  to  be  left  to  the  discretion  of  a  copy- 
holder to  judge  whether  the  estate  will  be  thereby  improved  or 
not :  it  is  a  matter  to  be  determined  by  the  lord  only,  who  may 
licence  it  if  he  pleases.  The  authorities  on  this  subject  are 
collected  in  Gomyns's  Digest,  Copyhold,  M.  8  (i),  from  whi«h  it 
is  clear  that  it  is  waste  to  pall  down  any  building.  The  case  of 
The  Keepers  of  Harrow  School  v.  Alderton  (2),  which  turned  on 
the  Statute  of  Gloucester,  was  against  a  tenant  for  years ;  and 
there  the  defendant  was  permitted  to  enter  up  judgment  because 
there  were  only  three  farthings  damages  on  the  three  closes. 
There  a  passage  of  Bracton  (3)  was  cited  to  the  effect  that  waste 
shall  be  an  injury,  unless  it  be  so  trifling  that  inquisition  ought 
not  to  be  made.  That  seems  to  be  spoken  only  of  landlord  and 
tenant.  And  in  Pindar  v.  Wadsworth  (4),  which  was  an  action 
on  the  case  by  a  commoner  for  an  injury  done  to  his  right  of 
common,  the  case  of  The  Keepers  of  *Harrow  School  v.  Alderton 
was  distinguished ;  and  it  was  held  that  the  plaintiff  might  have 
judgment,  though  the  damages  were  only  one  farthing.  The 
Statute  of  Gloucester  furnishes  the  only  case  in  which  the  civil 
law  maxim  de  minimis  non  curat  lex  has  been  applied.  In  Cole  v. 
Green  (5),  which  was  an  action  of  waste  on  the  immemorial 
custom  of  London,  it  was  held,  that  pulling  down  houses  and 
erecting  others  in  their  stead  was  waste,  though  the  annual  rent 
was  thereby  improved  from  120Z.  to  200Z.  In  The  City  of  London 
V.  Oreyme  (6),  it  was  said  that  the  conversion  of  a  corn-mill  to 
a  horse-mill  was  waste,  though  it  were  to  the  lessor's  advantage. 
In  Lord  Darcy  v.  Ashworth{7),  it  is  laid  down  as  generally  true 
that  the  lessee  has  no  power  to  change  the  nature  of  the  thing 
demised  ;  that  he  cannot  turn  meadow  land  into  arable,  nor  stub 
a  wood  to  make  it  pasture,  nor  dry  up  an  ancient  pool  or  piscary, 
nor  suffer  ground  to  be  surrounded,  nor  decay  the  pale  of  park. 
Converting  two  chambers  into  one,  or  e  converso,  or  converting 
a  hand-mill  into  a  horse-mill,  is  waste :  Hal.  MSS.,  Co.  Litt.  58  a» 
not.  (8).     So  a  tenant  cannot  make  rails  where  none  were  before : 


(1)  See  also  Co.  Litt.  53  a. 

(2)  5  E.  B.  546  (2  Bos.  &  P.  86). 

(3)  Lib.  4,  c.  18,  s.  12,  fol.  316  b. 

(4)  6  B.  B.  412  (2  East,  154). 


(5)  1  Lev.  309;  8,  C.  not  S.  P. 
2  Saund.  228,  as  Oreene  v.  (7o/«. 

(6)  Cro.  Jac.  182. 

(7)  Hob.  234  (ed.  1724). 
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Hal.  MSS.,  Co.  Litt.  58  b,  not.  (4)  (i).  So  in  case  for  injury  to 
the  reversion,  brought  against  a  stranger,  it  was  held  sufficient 
for  the  plaintiff  to  shew  any  alteration,  although  the  property 
were  thereby  improved  :  Alston  v.  Scales  (2).  Gases  to  the  same 
effect  are  collected  in  2  Bolle's  Abridgment,  815,  Waste.  In  fact, 
property  must  always  suffer  by  an  ^alteration  which  affects  the 
evidence  of  its  identity.  Suppose  the  fine  for  alienation  were 
uncertain,  and  to  be  assessed  according  to  the  value  for  the  time 
being  (3),  and  the  alienation  were  to  take  place  after  a  building 
had  been  pulled  down  and  before  it  was  rebuilt,  the  lord's  fine 
would  be  diminished,  though,  ultimately,  the  new  building  was 
of  greater  value  than  the  old  one. 
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Sir  J.  Scarlett  and  Austin,  contra  : 

If  there  be  any  distinction  between  the  application  of  the  law 
of  forfeiture  for  waste  to  landlord  and  tenant,  and  that  to  lord 
and  copyholder,  it  cannot  be  more  peremptorily  applied  in  the 
latter  case  than  in  the  former.  The  landlord  is  a  real  loser  by 
the  waste :  the  lord  loses  nothing,  for  he  has  no  practical  enjoy- 
ment of  the  inheritance.  A  lessee  holds  the  land  subject  to  the 
conditions  annexed  to  the  particular  species  of  estate,  as  much 
as  a  copyholder.  The  arguments  as  to  the  deterioration  which 
might  ensue  from  the  loss  of  evidence,  or  diminution  of  fines, 
are  inapplicable  here,  because  the  jury  have  negatived  the  pro- 
duction of  any  damage.  Cole  v.  Green  (4)  was  a  case  of  landlord 
and  tenant,  and  there  the  evidence  of  the  title  was  injured ;  if 
that  case  be  applicable  generally,  a  copyholder  could  not  build 
a  new  house  on  his  land. 

(Fabke,  J. :  According  to  Watkins  on  Copyholds  (5),  he  could 
not.) 

If  Lord  Darcy  v.  Ashworth  (6)  be  applicable,  a  copyholder  cannot 
plough  up  land  which  has  not  been  ploughed  before.    But  that 


(1)  Citing  Dyer,  332  {Manwood  v. 
Mymt),  In  this  case  the  question 
seems  to  have  been,  for  what  erec- 
tions on  the  land  the  tenant  was 
justified  in  cutting  down  timber. 


(2)  35  B.  B.  502  (9  Bing.  3). 

(3)  Com.  Dig.  Copyhold,  H.  4. 

(4)  1  Lev.  309. 

(5)  Vol.  i.  c.  8,  pp.  331,  332. 

(6)  Hob.  234  (ed.  1724). 
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rule  appears  to  be  qualified  as  to  any  occupier.    In  2  BoUe's  Abr., 
814,  Waste,  1.  47,  it  is  said,  that  where,  by  the  custom  of  the 
country,  it  is  good  husbandry  to  plough  the  meadow,  and  it  is 
for  the  ^amelioration  of  the  meadow,  it  is  not  waste  to  plough 
it.    The  general  rule  is,  that  the  law  will  not  allow  that  to  be 
waste  which  is  not  any  ways  prejudicial  to  the  inheritance  :  per 
KiCHARDSON,  Ch.  J.  in  Barret  v.  Barret  (i).     Thus  in  2  Rolle's 
Abr.  Waste,  p.  815,  pi.  17,  18,  it  is  said,  that  it  is  waste  to  pull 
down  a  house  and  rebuild  a  smaller,  or  a  larger ;  the  reason 
given  in  the  latter  case  is,  that  the  new  house  will  be  a  greater 
charge  to  the  lessee  ;  which  brings  the  question  to  the  same  test. 
In  Eeil.  88  (2)  it  is  said,  that  if  a  lessee  plead,  in  waste  for  pulling 
down  a  house,  that  he  has  built  a  larger,  if  it  be  to  the  lessor's 
advantage,  he  may  shew  it.     The  division  of  a  meadow  into  many 
parts,  by  making  ditches,  is  said  not  to  be  waste,  for  the  meadows 
may  be  the  better  for  it :  Vin.  Abr.  Waste,  D.  46.     The  change 
of  one  kind  of  mill  for  another  may  be  waste ;  but  that  would  be 
from  the  change  in  the  nature  of  the  property  causing  some 
damage.     In  Alston  v.  Scales  (3)  there  was  actual  damage  done, 
though  very  minute ;   and  the  Court  said  that  it  altered  the 
evidence  of  the  title.     The  Court  looks  to  the  actual  effect  upon 
the  value  of  the  interest  of  the  reversioner ;  this  rule  has  been 
adopted  in  actions  on  the  case  for  injury  to  the  reversion,  as  in 
Jesser  v.  Gifford{4),  Jackson  v.  Pesked{6),  Strother  v.  Barr  and 
another  (6),  Fergusonv,  CristaU  (7),  Young  v.  Spencer  and  another  (8). 
The  passage  in  Bracton  mentioned  on  the  other  side  is  perfectly 
general;  and  it  was  written  ^before  the  Statute  of  Gloucester 
passed :   and  the  inquisition,  there  spoken  of,  answers  to  the 
verdict  of  a  jury  now.     Bracton's  doctrine  is  recognised  in 
Lord  Coke's  first  (9)  and  second  (lo)  Institutes,  and  in  Topping  v. 
King  (ii).    In  the  case  of  a  copyhold,  the  Lord  Chancellor 
doubted  whether  a  legal  forfeiture  was  incurred  by  the  copyholder 


(1)  Het.  35. 

(2)  Per  Constable,  org.  in  the  Abbot 
of  StratforcTa  case,  assented  to  by 
Brian,  Ch.  J.  of  C.  P.,  Koil.  39. 

(3)  35  B.  E.  502  (9  Bing.  3). 

(4)  4  Burr.  2141. 

(5)  14  R.  E.  417  (1  M.  &  S.  234). 


(6)  30  E.  E.  545  (5  Bing.  136). 

(7)  30  E.  E.  604  (5  Bing.  305). 

(8)  10  B.  &  C.  145. 

(9)  Co.  Litt.  54  a. 

(10)  2  Inst.  306(11). 

(11)  Winch.  5. 
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working  a  quarry,  as  to  which  it  did  not  appear  whether  it  had        Doe  d. 

O  BU  BB 

been  opened  before  the  copyholder's  time;  or  by  grubbing  up 
boundary  hedges,  as  to  which  it  did  not  appear  whether  they 
were  between  parts  of  the  copyhold  or  between  the  copyhold  and  linoton. 
adjoining  freehold  ;  and  by  topping  timber  trees :  Peachy  v.  The 
Duke  of  SoinerBetiX).  So  it  was  doubted  whether  it  were  waste 
for  a  copyholder  in  fee  to  dig  or  open  mines,  in  Lord  Rutland  v. 
Gie  (2).  The  erection  of  a  new  house  on  a  copyhold,  without 
licence,  was  held  to  be  no  forfeiture,  as  being  for  the  improve- 
ment of  the  tenement,  though  the  nature  of  the  land  was  altered : 
CecUl  V.  Cave  (3).  In  Simmons  v.  Norton  {4),  it  was  held  that,  in 
support  of  a  general  plea  of  nul  wast,  evidence  could  not  be  given 
that  the  act  was  in  conformity  to  the  custom  of  the  country,  and 
in  amelioration  of  the  land ;  but  that  was  a  decision  merely  as 
to  the  proper  method  of  raising  the  question  on  the  record.  In 
Burton's  Law  of  Real  Property  (5)  it  is  said,  "  The  tenant  of  a 
copyhold  estate  of  inheritance  may  also  forfeit  that  estate  by 
waste.  But  reason  seems  to  require  that  the  waste  which  is 
attended  with  such  penal  consequences  should  be  either  an 
invasion  of  the  lord's  property,  as  by  cutting  down  trees  without 
being  authorized  *by  the  custom ;  or,  at  least,  some  act  or  [  *oi3  ] 
neglect  which  tends  materially  to  deteriorate  the  tenement,  or  to 
destroy  the  evidence  of  its  identity.  To  this  last  reason  may  also 
be  referred  the  forfeiture  which  is  incurred  by  an  inclosure,  or 
other  alteration  of  boundaries." 

(Pabke,  J. :  Suppose  the  barn  had  been  the  sole  object  of  the 
grant.) 

In  that  case  the  act  might  have  destroyed  the  identity  of  the 
property,  and  then  the  jury  would  probably  have  found  that 
it  did  damage.  In  ejectment  against  a  termor,  upon  a  special 
proviso  in  the  lease,  giving  a  right  of  re-entry  upon  the  com- 
mission of  waste  to  the  value  of  10^.,  it  was  held  that,  when 
buildings  of  more  than  that  value  had  been  pulled  down  and 
others  substituted  for  them,  the  jury  should  have  been  directed 

(1)  1  Str.  447.  (4)  33  R,  E.  588  (7  Bing.  640). 

(2)  1  Sid.  152.  (5)  411  (1335)  (ed.  1830). 

(3)  Vin.  Abr.  Copyhold,  L.  c. 
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to  ascertain  whether,  on  the  whole,  waste  had  been  committed 

to  the  value  of  10«. :  Doe  d.  Earl  of  Darlington  v.  Bond  and 

others  (i) ;  and  Batley,  J.  gave  as  a  reason,  that  it  was  possible 

that  the  value  of  the  reversion  might  be  increased  by  the 

alteration. 

Cur.  adv.  wit. 


Denman,  Gh.  J.  in  the  course  of  this  Term  delivered  the  judgment 
of  the  Court  : 

This  was  an  ejectment  for  ten  messuages,  in  the  manor  of 
Princes  Bisborough,  in  the  county  of  Bucks,  which  was,  after 
a  former  trial,  again  tried  before  my  brother  Gaselee  and  a 
special  jury  at  the  Summer  Assizes,  1832,  for  that  county.  The 
lessor  of  the  plaintiff  was  lord  of  the  manor  of  Bisborough,  and 
the  defendant  was  a  copyhold  tenant  of  that  manor ;  and  the 
[  *b\i  ]  *premises  for  which  the  ejectment  was  brought  were  in  the 
occupation  of  a  tenant.  On  the  31st  of  May,  1819,  Charles 
Gurrie  was  admitted  tenant  of  the  premises,  in  trust  for  Lord 
George  Henry  Cavendish  (now  the  Earl  of  Burlington),  the 
defendant.  The  premises,  as  described  in  the  admission,  were 
a  messuage  or  farmhouse,  with  all  outhouses,  edifices,  buildings, 
bams,  stables,  yards,  gardens,  orchards,  and  backsides  thereto 
belonging,  and  also  certain  lands  therein  particularly  mentioned 
and  described.  There  were  two  bams  on  the  premises:  one 
of  them  was  in  a  ruinous  state,  and  was  pulled  down  by  the 
tenant.  Leave  was  asked  of  the  steward  to  take  it  down, 
but  it  was  refused :  the  barn  was  some  time  afterwards  rebuilt 
by  the  defendant.  The  ejectment  was  brought  for  alleged 
waste,  in  having  taken  down  and  removed  the  bam  without 
licence. 

Upon  the  evidence  given  on  the  trial,  the  Judge  left  three 
questions  to  the  jury  : 

1st.  Whether,  at  the  time  when  the  barn  was  pulled  down, 
the  defendant  had  an  intention  to  rebuild  it ;  for  that  if  he  had, 
there  was  no  ground  of  forfeiture. 

2ndly.  Whether  any  damage  was  occasioned  to  the  estate 
by  the  pulling  down  and  rebuilding  the  barn;   stating,  that 

(1)  29  R.  R.  436  (5  B.  &  C.  855). 
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if  they  found  there  was  not,  he  would  reserve  for  the  opmion 
of  the  Court  whether  this  was  an  answer  to  the  action. 

3rdly.  As  to  the  existence  of  the  custom,  and  particularly 
whether  it  authorised  the  pulling  down  all  buildings  generally, 
or  only  those  additional  ones  which  the  tenant  himself  had 
erected. 

The  jury  found  that  the  defendant  did  not  contemplate  the 
rebuilding  the  bam;  that  the  estate  would  have  sustained  no 
damage  if  the  bam  had  not  been  ^rebuilt ;  that  by  the  custom, 
a  man  may  pull  down  what  he  has  built,  but  not  generally. 

A  verdict  was  taken  for  the  plaintiff,  with  liberty  for  the 
defendant  to  move  to  enter  a  nonsuit,  if,  upon  the  finding 
respecting  dalnage,  the  Court  think  him  entitled  so  to  do. 

By  the  general  custom  of  copyholds,  if  a  copyholder  commits 
waste,  it  is  a  forfeiture :  Com.  Dig.  Copyhold,  M.  3 ;  for  which 
he  cites  1  Boll.  508, 1.  31 ;  Moore,  392 ;  and  Owen,  17 ;  in  which 
last  case  it  is  said  that  all  waste  done  by  a  copyholder  is 
forfeitable. 

In  the  quotation  from  Boll.  Abr.,  the  language  is,  if  a  copyholder 
commits  waste  against  the  custom  of  the  manor,  this  is  a 
forfeiture ;  and  for  that  he  cites  Clifton  v.  Molyneux  (i),  where 
the  qualification  is  stated  that  it  must  be  waste,  according  to  the 
custom  of  the  manor. 

But  without  considering  whether  the  custom  of  the  manor 
need  be  taken  into  consideration  or  not,  the  custom  here  found 
is,  that  the  copyholder  may  pull  down  what  he  has  built,  but 
not  generally. 

Then  a  question  arises,  is  the  pulling  down  a  barn  waste  ? 

The  instances  and  cases  where  waste  has  been  considered 
as  applicable  to  buildings,  are  almost  all  as  to  houses  or  mills ; 
but  there  are  some  where  waste  has  been  assigned  as  to  outbuild- 
ings. In  Brooke's  Abridgment,  Waste,  pi.  67,  waste  was  assigned, 
among  other  things,  in  a  stable.  In  Dyer,  108,  it  was  assigned 
in  a  stable.  In  Rastal  v.  Turner  (2)  ^  which  was  a  case  of 
forfeiture  of  copyholds  for  waste  in  burning  an  outhouse,  no 
doubt  was  made  as  to  its  being  a  forfeiture  by  the  ^person 
who  did  it ;  but  the  case  was  decided  on  its  being  done  in  collusion 

(1)  4  Co.  Rep.  27.  (2)  Cro.  EHz.  598. 


DoEd. 

Grubb 

r. 

The  Earl 

OF  Bdb- 

LINGTON. 


[  '^le  ] 


[  '516  J 


536 


1833.  K.  B.  5  B.  &  AD.  516—517. 


B.R. 


DoEd. 
Gbubb 

r. 

Thk  Earl 
OF  Rdb- 
LINOTON. 


[  *oi7  : 


for  some  purposes  as  to  the  estate,  or  the  person  connected  with 
the  copyhold. 

In  Townsend's  and  CornwalPs  Tables  of  Pleading,  there  are 
several  precedents  referred  to  of  waste  being  assigned  in 
various  sorts  of  outbuildings.  And  in  the  Statute  of  Marlbridge, 
52  Hen.  III.  c.  24,  it  is  enacted  "  that  farmers,  during  their  terms, 
shall  not  make  waste  nor  exile  of  house,  woods,  and  men,  nor 
of  any  thing  belonging  to  the  tenements  that  they  have  to  farm." 
And  though  waste  be  by  the  common  law,  this  may  be  considered 
as  a  legislative  exposition  of  the  subjects  in  which  waste  may 
be  committed.  On  the  words,  "nor  of  any  thing  belonging 
to  the  tenements  which  they  have  to  farm,"  Lord  Coke,  in  the 
2nd  Institute,  146,  says,  "  there  were  before  particularly  named 
de  domibus  boscis  et  hominibus ; "  and  these  other  words, 
'*of  any  thing  belonging  to  the  tenements  that  they  have  to 
farm,"  comprehend  lands  and  meadows  belonging  to  the  farm. 

Lord  Coke,  therefore,  must  be  supposed  to  consider  that  the 
word  "houses"  includes  all  outbuildings;  if  not,  the  general 
words  here  used  would  certainly  extend  to  them. 

We  are,  therefore,  of  opinion,  that  the  pulling  down  a  barn, 
taken  absolutely,  is  such  waste  as  subjects  the  copyhold  tenant 
to  a  forfeiture.  But  there  is  another  principle  applicable  to 
waste,  that  is,  the  smallness  of  the  value,  and  there  are  a  great 
number  of  old  authorities  to  say,  that  if  the  value  be  very  small, 
the  consequences  of  waste  do  not  attach. 

They  will  be  found  collected  in  2  EoUe's  Abr.  824,  Comyns's 
Dig.  tit.  Copyhold,  M.  3,  and  Waste,  E.  1,  *Viner's  Abr.  tit. 
Copyhold,  K.  c,  and  Waste,  N.,  2  Saunders,  259,  Oreen  v.  Cole, 
notes.  See  also  The  Keepers  of  Harrow  School  v.  Alderton(i). 
Some  of  these  authorities  are  not  directly  in  point,  for  they  are 
decided  upon  the  Statute  of  Gloucester,  and  in  actions  of  waste, 
and  between  landlord  and  tenant.  And  it  is  laid  down  by  Lord 
Chancellor  Loughborough,  in  Bench  v.  Bampton  (2),  that  an 
action  of  waste  will  not  lie  between  a  lord  of  a  manor  and 
a  copyholder.  But  they  are  illustrations  of  the  pi*inciple,  that 
where  there  are  no  damages  there  can  be  no  waste ;  and  to  this 

(1)  5  R.  E.  546  (2  Bob.  &  P.  86).         see  Richards  v.  Nohle,  17  B.  R,  168 

(2)  4  Ves.  700,  706.     Overruled,      (3  Mer.  673). 
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effect  is  the  case  of  Barret  v.  Barret  (i),  where  Ch.  J.  Eichardson 
said,  ''  The  law  will  not  allow  that  to  be  waste  which  is  not  any 
ways  prejudicial  to  the  inheritance.*' 

Upon  the  whole,  there  is  no  authority  for  saying  that  any  act 
can  be  waste  which  is  not  injurious  to  the  inheritance,  either, 
first,  by  diminishing  the  value  of  the  estate,  or,  secondly,  by 
increasing  the  burthen  upon  it,  or,  thirdly,  by  impairing  the 
evidence  of  title.  And  this  law  is  distinctly  laid  down  by 
Ch.  J.  BicHARDSON  in  Barret  v.  Barret^  cited  at  the  Bar  from 
Hetley's  Eeports(i).  This  case  is  entirely  clear  of  the  two 
former  grounds  ;  and  as  the  jury  have  found  that  the  defendant 
did  no  damage  to  the  estate,  it  follows  that  there  was  no  waste 
and  no  forfeiture.     The  rule  must,  therefore,  be  made  absolute. 

Ride  absolute. 


Doe  (1. 
Grubb 
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MACAKTHUE  v.  CAMPBELL. 

(5  Bam.  &  Adol.  518—320 ;  S.  C.  2  N.  &  M.  444.) 

On  a  reference  of  a  cause  and  all  matters  in  difference  by  a  Judge's 
order,  one  of  the  parties  moTed,  after  the  proper  time,  to  set  the  award 
aside:  Held,  no  excuse  for  the  delay,  that  the  arbitrator  made  an 
exorbitant  charge  for  the  award,  in  consequence  of  which  the  party 
now  applying  did  not  take  it  up. 

An  award  is  published  when  the  arbitrator  gives  the  parties  notice  that 
it  may  be  had  on  payment  of  his  charges ;  whether  they  be  reasonable 
or  not. 

This  cause,  and  all  matters  in  difference  between  the  parties, 
were,  by  an  order  of  Lord  Tentbrden,  referred  to  an  arbitrator; 
the  costs  of  the  suit  and  reference  to  abide  the  event  of  the 
award.  The  arbitrator,  on  the  13th  of  November,  1832,  gave 
notice  that  he  had  made  his  award,  ready  to  be  delivered,  on 
payment  of  his  charges :  but  the  plaintiff,  considering  the  charges 
exorbitant,  did  not  take  up  the  award,  and,  consequently, 
remained  in  ignorance  of  its  contents  till  the  14th  of  March, 
1833,  when  he  received  a  duplicate  of  the  award  from  the 
defendant,  in  whose  favour  it  was.  The  award  bore  date  the 
12th  of  November,  1832.  The  order  of  reference  having  been 
made  a  rule  of  Court,  the  plaintiff,  in  Easter  Term,  1833,  obtained 
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Campbell,    which  the  exorbitant  charge  was  one. 

Sir  James  Scarlett  now  shewed  cause,  and  contended  that 
the  application  came  too  late,  and  that  the  plaintiff's  objection 
to  pay  the  arbitrator's  demand  was  no  excuse  for  the  delay ;  to 
which  point  he  cited  Mtisselbrook  v.  Dunkin  (i). 

Follett,  contra  : 

This,  being  a  reference  under  a  Judge's  order,  is  not  within 
9  &  10  Will.  III.  c.  15,  s.  2,  and  therefore  it  was  not  necessary 
[  'sio  ]       that  the  motion  *should  have  been  made  in  the  next  Term  after 
the  award  was  published. 

(Pabke,  J. :  The  Court  adopts  the  provision  of  that  statute  as 
a  rule  in  other  cases.) 

At  all  events,  the  circumstances  of  this  case  take  it  out  of  the 
rule. 

(Denman,  Gh.  J. :  You  do  not  state  that  you  applied  for  the 
award,  and  that  it  was  refused  because  an  exorbitant  fee  was  not 
paid ;  though  I  do  not  know  that  even  that  would  be  sufficient.) 

In  Musselbrook  v.  Dunkin  (i),  Tindal,  Ch.  J.  says,  referring  to  the 
words  of  the  statute,  which  directs  that  a  motion  to  set  aside  an 
award  shall  be  made  before  the  last  day  of  the  Term  next 
after  the  award  shall  have  been  made  and  published :  **  The 
question  is,  what  is  meant  by  the  word  '  published '  ?  I  think 
that  word  is  satisfied  by  the  award's  having  been  made,  and 
notice  having  been  given  to  the  parties  that  it  is  within  their  reach, 
on  payment  of  just  and  reasonable  expenses."  Then  the  award 
here  was  not  published  on  the  18th  of  November,  for  the  parties 
were  not  then  informed  that  it  could  be  had  on  such  terms.  The 
Lord  Chief  Justice  proceeds  :  ''  And  I  concur  in  thinking  that 
the  award  cannot  be  said  to  be  ready,  when  it  is  only  to  be  had 
on  submitting  to  a  wrongful  demand."     Now,  to  discharge  this 

(1)  35  R.  E.  637  (9  Bing.  605). 
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rule  upon  the  ground  suggested,  the  Court  must  decide  that  an    Macabthub 
award  is  published,  when  notice  has  been  given  to  the  parties     Campbell. 
that  it  is  to  be  had  on  payment  of  an  exorbitant  demand.     It  is 
not  clear  that  there  was  any  authority  by  which  these  charges 
could  have  been  taxed ;    and,  if  so,  the  plaintiff  could  take  no 
course  but  that  which  he  has  adopted. 

(Parke,  J. :  If  the  award  was  not  published  when  the  notice 
was  given  to  the  parties,  the  arbitrator  *might  have  altered  it       [  *o20  ] 
afterwards,  which  will  scarcely  be  contended.     That  shews  that 
the  publication  of  an  award  is  not  merely  its  being  ready  on 
payment  of  a  moderate  sum.) 

Dbnman,  Gh.  J. : 

We  are  all  of  opinion  that  the  plaintiff  ought  to  have  come  to 
the  Court  sooner :  and  we  do  not  think  the  Court  would  have  a 
difficulty  in  dealing  with  an  arbitrator  who  made  exorbitant 
charges.  If  the  ground  alleged  for  the  delay  in  this  case  were 
held  available,  litigation  might  be  kept  up  for  ever.  It  is  indeed 
said  by  the  Lord  Chibp  Justice  in  Musselhrook  v.  Dunkin  (i), 
that  an  award  is  published  when  the  parties  have  notice  that  it 
is  within  their  reach  on  payment  of  such  expenses  as  are  just  and 
reasonable.  But  I  think  these  last  words  need  not  form  part  of 
the  definition. 

Parke,  Taunton,  and  Patteson,  JJ.  concurred. 

Rule  discharged. 


DOMETT  AND  Others  v.  BECKFOED.  i838. 

(5  Barn.  &  Adol.  521—525  ;  S.  C.  2  N.  &  M.  374 ;  3  L.  J.  (N.  S.)  K.  B.  U.)         r"^  j 

lu  indehitaius  assumpsit  for  freight,  it  appeared  that  goods  were  laden 
in  Jamaica  on  board  the  plaintiff's  ship,  according  to  a  bill  of  lading, 
which  stated  them  to  have  been  shipped  by  W.  J.  on  a  vessel  bound  for* 
London  on  account  of  the  defendant,  and  that  they  were  to  be  delivered 
in  London  to  the  consignees,  they  paying  freight  for  the  same  at  the  rate 

(1)  35  £.  R.  637  (9  Bing.  605). 
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Domett  therein  mentioned ;  the  goods  so  shipped  were  the  property  of  the  defen- 

r.  dant.    The  captain  having  delivered  the  goods  to  the  consignees  without 

Beckford.  receiving  the  freight,  it  was  held  that  the  defendant  was  liable  by  law  to 

pay  the  freight  to  the  shipowners ;  and  that  independently  of  any  express 
contract  by  charterparty. 

Indebitatus  assumpsit  for  freight, primage,  and  pierage,  due 
from  the  defendant  to  the  plaintiffs,  in  respect  of  the  carriage 
of  certain  goods  and  merchandize  mentioned  in  the  declaration. 
Plea,  general  issue.  At  the  trial  before  Denman,  Gh.  J.,  at  the 
London  sittings  after  Trinity  Term,  1883,  the  following  facts 
were  admitted :  ''The  goods  mentioned  in  the  declaration  were 
shipped  in  the  island  of  Jamaica  on  board  the  ship  WiUiam 
BryaUy  belonging  to  the  plaintiffs,  according  to  the  following  bill 
of  lading :  *  Shipped  in  good  order  and  well  conditioned,  by 
W.  Jackson,  in  the  ship  William  Bryan  bound  for  London,  145 
hogsheads  of  sugar  and  forty-eight  puncheons  of  rum,  on 
account  of  W.  Beckford,  Esq.,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered  at  the  West  India  Docks 
in  the  port  of  London  (with  the  usual  risks  expressly  excepted), 
unto  Messrs.  Plummer  and  Wilson,  or  to  their  assigns,  paying 
freight  for  the  said  sugar  at  5^.  sterling  per  hundred  weight, 
and  rum  at  Qd.  sterling  per  imperial  gallon,  with  primage  and 
average  accustomed.*  The  arrival  of  the  ship  was  reported  on 
the  30th  of  August,  1830,  and  a  freight  note  for  622Z.  10s.  4rf. 
(which  was  admitted  to  be  the  just  amount  of  the  freight, 
primage,  and  pierage,  payable  for  the  shipment  and  carriage 
of  the  goods)  was,  on  that  day,  delivered  by  the  agents  of  the 
plaintiffs,  who  reported  the  ship  to  Plummer  and  Wilson,  the 
consignees  named  in  the  bill  of  lading.  The  goods  were  the 
[  •622  ]  property  of  the  ^defendant,  and  were  shipped  and  consigned  by 
W.  Jackson,  his  attorney  in  Jamaica,  on  the  account  and  risk 
of  the  defendant,  and  afterwards  delivered  to  Plummer  and 
Wilson  as  his  consignees  in  London,  and  were  sold  by  them  as 
such  consignees,  and  the  net  proceeds  thereof,  after  setting  off 
the  freight  and  charges  in  question,  were  carried  by  them  to  the 
credit  of  the  defendant's  account  with  them.  Plummer  and 
Wilson  stopped  payment  on  the  27th  of  November,  1830 ;  and  a 
commission  of  bankrupt  issued  against  them  in  the  December 
following,  under  which  they  were  found  and  declared  bankrupts^ 
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and  the  amount  in  question  had  not  then,  nor  has  it  since,  been       Domett 
paid  to  the  plaintiffs."  heckfobd. 

For  the  defendant,  it  was  contended  that  the  plaintiffs,  having 
undertaken  by  the  bill  of  lading  (which  was  the  only  evidence  of 
the  contract  between  the  parties)  to  deliver  to  the  consignees,  they 
paying  freight,  were  bound  to  withhold  the  goods  from  the 
consignees  until  payment  of  the  freight ;   and  having  delivered 
them  without  having  insisted  on  such  payment,  they  had  no 
claim  on  the  consignor,  and  Drew  v.  Bird  (i)  was  relied  upon. 
On  the  other  hand,  it  was  contended,  for  the  plaintiffs,  that  from 
the  fact  stated  in  the  bill  of  lading  that  goods  had  been  laden  on 
board  the  plaintiffs'  ship,  and  bound  for  London,  and  were  to  be 
delivered  there,  the  law  would  imply  a  contract  on  the  part  of  the 
owner  of  those  goods  to  pay  freight,  and  that  the  clause  in  the 
bill  of  lading  as  to  the  consignee's  paying  freight  was  introduced 
solely  for  the  benefit  of  the  shipowners,  to  enable  the  latter  to 
receive  payment  from  the  consignees,  if  they  thought  fit,  and 
that  it  did  *not  preclude  the  shipowners,  in  default  of  payment       [  •523  ] 
by  the  consignees,  from  suing  the  consignors ;   and  Barker  v. 
Havens,  cited  in  the  American  edition  of  Abbott  on  Shipping, 
and  in  Moody  &  M.  167,  note  (a),  was  referred  to.     The  Lord 
Chief  Justice  was  of  opinion  that  the  defendant,  the  owner  of 
the  goods,  and  on  whose  account  they  were  shipped,  was  prima 
facie  liable  to  pay  freight,  and  that  the  clause  in  the  bill  of  lading, 
"  that  the  goods  were  to  be  delivered  to  the  consignees,  they 
paying  freight  for  the  same,"  being  introduced  merely  for  the 
benefit  of  the  master  or  shipowner,  did  not  make  it  compulsory 
on  the  latter  to  withhold  the  delivery  of  the  goods  until  payment 
of  freight  by  the  consignee,  and,  consequently,  that  the  owner 
of  the  goods  was  not  discharged  from  his  primary  liability  by  the 
neglect  of  the  shipowner  to  obtain  payment  from  the  consignee. 
The  defendant  then  called  several  witnesses  to  shew,  that  by  the 
custom  of  merchants  in  the  port  of  London,  the  shipowner,  by 
delivering  the  goods  to  the  consignee  named  in  the  bill  of  lading, 
lost  all  claim  on  the  consignor ;  but  he  failed  in  establishing  that 
custom,  and  a  verdict  was  found  for  the  plaintiffs,  liberty  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

(1)  Moo.  &  Mai.  156. 
R.R. — VOL.  XXXIX.  36 
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Domett  F.  PoUock,  in  this  Term,  moved  accordingly : 

Beckford.  The  only  evidence  of  any  contract  to  pay  freight  was  the  bill 
of  lading  signed  by  the  agent  of  the  plaintiffs.  By  that  the 
plaintiffs  undertook  to  deliver  the  goods  in  London  to  the 
consignees,  they  paying  freight.  There  was  no  evidence  of  any 
contract  by  the  consignor  to  pay  freight,  and  the  law  will  not, 
[  •524  ]  under  these  circumstances,  imply  *one.  In  Penrose  v.  Wilks  (i), 
Tapley  v.  Martens  (2),  Christy  v.  Row  (3),  and  Shepard  v. 
De  Bemales  (4),  there  were  charterparties,  whereby  the  shipper 
expressly  stipulated  to  pay  the  freight ;  but,  in  this  case,  there 
was  no  charterparty ;  and  in  Drew  v.  Bird  (5),  where  a  bill  of 
lading  stated  that  the  goods  were  ''  shipped  by  the  consignor,  to 
be  delivered  to  the  consignee  or  his  assigns,  he  or  they  paying 
freight,"  Lord  Tbnterden  held  at  Nisi  Prius,  that  if  the  goods 
were  delivered  without  receiving  freight,  the  consignor  was  not 
liable  for  the  freight,  there  being  no  charterparty. 

Pabke,  J. : 

As  soon  as  these  goods  (which  were  the  property  of  the 
defendant)  were  shipped  in  the  plaintiffs'  ship,  to  be  carried 
from  Jamaica  to  London,  the  defendant,  even  before  any  bills 
of  lading  were  signed,  became  liable  by  law  to  pay  freight,  unless 
that  liability  be  controlled  by  special  custom,  and  of  that  there 
is  no  proof.  From  the  fact,  that  the  goods  were  laden  on  a  ship 
to  be  conveyed  from  Jamaica  to  London,  the  law  will  imply 
a  contract  by  the  owner  of  those  goods  to  pay  for  the  carriage. 
The  only  difference  between  the  present  case  and  Shepard  v. 
De  Bemales  (4)  is,  that  in  this  case  a  contract  to  pay  freight 
is  implied  by  law  from  the  fact  of  the  defendant  having  shipped 
his  goods  on  board  the  plaintiffs'  ship,  to  be  carried  from  Jamaica 
to  London.  Li  the  other  case,  there  was  an  express  contract  by 
charterparty;  but  it  was  there  decided,  that  the  clause  in  the 
bill  of  lading,  "he  or  they  paying  freight  for  the  said  goods," 
[  *  >2r)  ]  was  introduced,  not  for  the  *benefit  of  the  shipper,  but  for  that 
of  the  master  or  shipowner,  and  was  intended  to  give  the  latter 

(1)  Abbott  on  Shipping,  281  (5th  (3)  9  E.  E.  776  (1  Taunt.  300). 
edit.)                                                               (4)  12  E.  E.  442  (13  East,  565). 

(2)  8  T.  E.  451.  (5)  Moo.  &  Mai.  156. 
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the  option  of  insisting,  if  he  thought  fit,  on  receiving  the  freight  domett 
before  he  should  make  delivery  of  the  goods ;  and  that  it  did  not  beckfobd. 
cast  the  duty  on  the  captain,  at  his  peril,  of  obtaining  the  freight 
from  the  consignee  at  the  time  of  delivery ;  but  that  if  he  did 
not  get  it  from  him,  he  might  insist  on  receiving  it  from  the 
consignor.  I  have  not  the  least  doubt,  that  in  this  case,  the 
defendant,  who  is  the  owner  of  the  goods,  is  liable  to  pay  freight 
to  the  plaintiffs. 

Taunton,  J.  concurred. 

Patteson,  J. : 

Shepard  v.  De  Bernales  (i)  shews  that  the  clause  in  the  bill  of 

lading  was  introduced  for  the  benefit  of  the  master  only,  and  not 

for  that  of  the  consignor,  and  consequently  the  master  is  not 

bound  to  the  consignor  to  withhold  the  delivery  of  the  goods 

unless  the  consignee  or  his  assigns  pay  the  freight.    In  Christy 

v.  Row  (2),  the  Court  of  Common  Pleas  held,  that  the  master 

was  not  bound  at  his  peril  to  insist  upon  his  freight  at  the  time 

of  delivering  the  goods ;  but  that  if  he  delivered  the  goods,  and 

could  not  afterwards  get  the  freight  from  the  consignee,  he  might 

sue  the  merchant  on  the  charterparty. 

Rule  refused. 


EEX  V.  DAVIS  AND  Another.  ^^^ 

Nov,  9. 
<5  Bam.  &  Adol.  551—555  ;  S.  C.  2  N.  &  M.  349 ;  3  L.  J.  (N.  S.)  M.  C.  29.)  

An  order  of  justices,  under  11  Geo.  U.  c.  19,  s.  4,  adjudging  a  party  '      ^ 

to  pay  double  the  value  of  goods  fraudulently  and  clandestinely  removed 
to  prevent  a  distress,  must  shew  on  the  face  of  it  that  the  party  removing 
the  goods  was  tenant :  and  that  is  not  sufficiently  shewn  by  stating  that, 
on  complaint  duly  made,  the  party  was  charged  with  having  fraudulently 
removed  his  goods  from  certain  premises  to  prevent  A.  B.  from  distraining 
them  for  arrears  of  rent  due  to  him  for  the  said  premises :  and  that,  it 
appearing  that  he  did  so  remove,  &c,  he  is  convicted  thereof. 

Semble  also,  that  the  order  should  state  that  the  complainant  was  the 
party's  landlord,  or  the  bailifP,  servant,  or  agent  of  such  landlord. 

The  following  order  of  justices  having  been  confirmed  on 
appeal  to  the  Gloucester  Sessions,  and  afterwards  removed  by 

(1)  12  R.  R.  442  (13  East,  565).  (2)  9  R.  R.  T7G  (1  Taunt.  300). 
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Rex         certiorari  into  this  Coui*t,  a  rule  nisi  had  been  obtained  for 
Davis.       quashing  it,  on  the  ground,  first,  that  the  informer  was  not 
named  in  it ;  secondly  and  thirdly,  that  it  did  not  appear  that 
Gyde,  therein  named,  was  landlord,  or  James  Davis  tenant : 

Whereas  James  Davis,  of  the  parish  of  Cheltenham,  in  the 
county  of  Gloucester,  fishmonger,  on,  &c.,  at,  &c.,  upon  a  com- 
plaint in  writing  duly  made  and  exhibited  before  B.  B.  G.  and 
T.  N.,  two  of  his  Majesty's  justices  of  peace  for  the  said  county, 
residing  near  the  place  whence  the  goods  and  chattels  hereinafter 
mentioned  were  removed,  and  not  being  interested  in  the  premises 
whence  the  same  were  removed,  was  charged  with  having  fraudu- 
lently and  clandestinely  removed  and  conveyed  away  his  goods 
and  chattels,  not  exceeding  the  value  of  507.,  from  certain 
premises  at  Cheltenham,  to  prevent  William  Gyde  from  distraining 
the  said  goods  and  chattels  for  arrears  of  rent  due  to  the  said 
W.  Gyde  for  the  said  premises :  and  whereas  John  Davis,  of,  &c., 
baker,  was,  on,  &c.,  at,  &c.  upon  the  said  complaint  duly  made, 
charged  before  the  said  E.  B.  C.  and  T.  N.,  with  having  wilfully 
and  knowingly  aided  and  assisted  the  said  James  Davis  in  so 
fraudulently  and  clandestinely  removing  and  conveying  away 
the  said  goods  and  chattels,  and  in  concealing  the  same :  and  the 
[  *5:»2  ]  said  E.  B.  C.  and  T.  N.  as  ^such  justices,  having  summoned  the 
parties  concerned,  and  we,  &c.  (three  justices  for  the  county), 
having  heard  the  said  charge  and  examined  the  fact  and  all 
proper  witnesses  upon  oath,  and  it  appearing  and  being  fully 
proved  before  us  that  the  said  James  Davis  did  so  fraudulently 
and  clandestinely  remove  and  convey  away  the  said  goods  and 
chattels  as  aforesaid,  being  of  the  value,  &c. ;  and  that  the  said 
John  Davis  wilfully  and  knowingly  aided  and  assisted  the  said 
James  Davis  in  so  removing  and  conveying  away  the  said  goods 
and  chattels  as  aforesaid,  and  in  concealing  the  same :  we,  <&c., 
do  therefore,  this  22nd  day  of  May  in  the  year  aforesaid,  at, 
&c.,  determine  and  adjudge  that  the  said  James  Davis  and 
John  Davis  are  guilty  of  the  offences  with  which  they  are  charged 
as  aforesaid,  and  that  they  are  hereby  convicted  thereof ;  and  we 
do  hereby  adjudge  them  to  pay  the  sum  of  34/.,  being  double 
the  value  of  the  said  goods  and  chattels,  to  the  said  W.  Gyde 
forthwith. 
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Sir  J.  Scarlett  and  Justice  now  shewed  cause :  Rbx 

First,  the  order  pursues  the  form  in  Burn's  Justice,  24th  edit.,  Davis. 
title,  Distress,  which  Baylby,  J.,  in  Rex  v.  Rabbitts  (i),  stated  to  L  ^  J 
be  unobjectionable.  It  states  that  upon  complaint  duly  made, 
the  parties  were  charged.  The  complaint  could  not  be  duly  made 
but  by  the  landlord  or  his  agent.  As  to  the  second  and  third 
objections,  the  order  shews  that  James  Davis  removed  his  goods 
to  prevent  Gyde  from  distraining  them  for  rent  due  to  Gyde 
for  the  said  premises. 

(Pabke,  J.:  It  is  not  stated  that  Gyde  was  the  landlord  of 
James  Davis.  In  Rex  v.  Rabbitts  the  removal  was  alleged  to  be 
to  prevent  A.  B.,  being  the  landlord  of  Babbitts,  from  distraining. 
Here,  for  any  thing  that  appears  in  the  order,  the  complaint  may 
have  been  by  any  person  unconnected  with  the  landlord.) 

The  Court  will  not  intend  any  thing  against  the  order,  but  rather 
the  contrary :  Rex  v.  Bissex  (2) ;  and  Rex  v.  Monk^  there  cited. 
As  the  order  alleges  the  removal  to  have  been  with  intent  to 
prevent  Gyde  from  distraining  for  arrears  of  rent  of  the  said 
premises,  the  fair  inference  is  that  the  rent  was  due  from 
James  Davis  as  tenant  to  Gyde  as  landlord ;  and  if  that  be  so, 
then  the  order  does  sufficiently  shew  that  the  one  was  landlord 
and  the  other  tenant. 

(Taunton,  J. :  The  justices  must  state  on  the  face  of  the  order        [  664  ] 
sufficient  to  shew  that  they  had  jurisdiction  to  make  it.) 

Thesiger,  contra ,  was  stopped  by  the  Court. 

Den3Ian,  Ch.  J. : 

As  to  the  objection  that  the  order  does  not  state  the  name  of 
the  complainant,  it  is,  perhaps,  a  sufficient  answer  that  it  does 
allege  that,  on  complaint  duly  made,  James  Davis  was  charged. 
But  it  is  perfectly  consistent  with  every  thing  stated  in  the  order, 
that  Gyde  was  not  landlord,  and  that  Davis  was  not  tenant. 

(1)  28  R.  R.  542  (6  Dowl.  &  Ry.      876;  1  Chitty's  Bum,  985,  n.  (a); 
341).  Sayer's  Rep.  304. 

(2)  .1  Chetwynd's  Bum,  24tli  edit. 
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Rex  This  objection  did  not  occur  in  Rex  v.  Bissexii).  There  the 
Davis.  order  recited  a  complaint  stating  that  Clavey  demised  his  estate 
to  Thatcher,  and  that  complaint  was  adjudged  to  be  true.  The 
same  distinction  applies  to  Hex  v.  Rabhitt8(2).  In  this  case,  if 
Gyde  was  not  landlord,  nor  James  Da\ds  tenant,  the  magistrates 
had  no  jurisdiction  to  make  the  order. 

Parke,  J. : 

It  is  not  shewn  here  that  James  Davis  was  tenant.  Now, 
justices  have  no  summary  jurisdiction,  except  over  tenants  who 
fraudulently  remove  or  conceal  their  goods,  and  those  who  assist 
them  in  so  doing ;  they  have  a  special  authority  given  to  them, 
on  the  complaint  of  the  landlord,  where  the  goods  removed  or 
concealed  do  not  exceed  the  value  of  50Z.,  in  a  summary  way  to 
determine  as  to  the  offence,  and  to  adjudge  the  offender  to  pay 
[  '565  ]  double  the  value.  If,  then,  it  does  *not  appear  by  this  order 
that  James  Davis  was  the  tenant,  it  is  not  shewn  that  the  justices 
had  jurisdiction. 

Taunton,  J.,  concurred. 

Patteson,  J. : 

I  do  not  think  it  appears  that  James  Davis  was  the  tenant ; 

but  I  should  not  wish  it  to  go  forth  that  the  second  objection  is 

not  tenable,  for  it  does  not  follow,  because  rent  was  due  to  Gyde, 

that  he  was  the  landlord,  to  whom  rent  was  reserved  on  the 

demise  of  the  premises ;  he  might  be  the  superior  landlord,  or 

he  might  have  a  rent  charge. 

Rule  absoltUe. 


1838.  DAWSON   V.  DYEE,  Baroxet(3). 

^^^'  ^'  (5  Bam.  &  Adol.  584—588 ;  S.  C.  2  N.  &  M.  559.) 

[  ^®*  ]  Premises  were  demised  for  a  term,  at  si  certain  rent,  with  a  proviso  for 

re-entry  if  the  rent  should  be  in  airear  twenty-one  days :  the  lessee 
covenanted  to  pay  the  rent,  and  the  landlord  covenanted  that  he,  paying 
the  rent  at  the  appointed  times,  should  quietly  enjoy,  &c. : 
Held,  that  the  lessee,  having  been  disturbed  in  his  possession,  might 

(1)  1  Chetwynd*8  Bum,  24th  edit.  (3)  Followed  in  Kdge  v.  Boiieatt 
876;  1  Chitty's  Bum,  985,  n,  («);  (1885)  16  Q.B.  D.  117,  55  L.  J.Q.B. 
Sayer's  Eep.  304.  90.— R.  C. 

(2)  28R.R.542(6DowL&Ry.341). 
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Dyer. 


bring  covenant  against  the  landlord,  though  at  the  time  when  the  caose       Dawson 
of  action  accrued  the  rent  had  been  in  arrear  more  than  twenty-one         ^^^ 
days ;  for  that  the  payment  of  rent  was  not  a  condition  precedent  to  the 
performance  of  the  covenant  for  f^et  enjoyment. 

Covenant  by  lessee  against  lessor.  The  declaration  stated  a 
demise  by  the  defendant  to  the  plaintiff,  habendum,  for  fourteen 
years,  yielding  and  paying  the  yearly  rent  of,  &c.  by  four  equal 
payments  on,  &c. ;  and  that  the  defendant  covenanted  that  the 
plaintiff^  his  executors,  &c.,  paying  the  yearly  rent  thereby 
reserved  on  the  several  days  and  times,  &c.,  and  performing  all 
the  covenants,  conditions,  and  agreements  in  the  said  indenture 
contained,  and  on  his  part  and  behalf  to  be  performed,  according 
to  the  true  intent  and  meaning  thereof,  should  and  lawfully 
might  peaceably  and  quietly  have,  hold,  occupy,  and  enjoy  the 
premises  thereby  demised,  with  the  appurtenances,  for  and 
during  the  term  thereby  granted,  without  any  let,  suit,  trouble, 
denial,  eviction,  or  interruption  of,  from,  or  by  the  said  defendant, 
*his  heirs,  &c.  or  any  person  lawfully  claiming  or  to  claim  by,  [  •685  ] 
from,  or  under  him  or  them.  Averment,  that  the  plaintiff 
entered  and  performed  all  things,  &c.,  but  that  he  the  plaintiff 
did  not  peaceably  and  quietly  have,  hold,  &c.,  without  any  let, 
suit,  &c.,  but  on  the  contrary,  after  the  making  of  the  indenture, 
and  during  the  said  term,  to  wit,  on  the  8th  of  January,  1833, 
H.  B.  then  and  there  lawfully  claiming  by,  from,  and  under  the 
defendant,  entered  upon  the  premises,  and  there  seized  and  took 
divers  goods  and  chattels,  to  wit,  &c.  of  plaintiff,  as  a  distress 
for  rent  due  to  H.  B.  from  one  J.  A.  for  use  and  occupation  of 
the  said  premises,  and  remained  on  the  premises  for  a  long 
time,  &c.  The  indenture  was  set  out  on  oyer,  containing  a 
covenant  by  the  plaintiff  in  the  usual  terms  to  pay  the  rent  on 
the  stated  days ;  and  a  further  covenant  by  him  to  insure  the 
premises  immediately  after  the  execution  of  the  indenture,  and 
to  keep  the  same  insured :  there  was  likewise  a  proviso  that  the 
landlord  should  be  at  liberty  to  re-enter  if  the  rent  should  be 
unpaid  for  twenty-one  days,  or  if  default  should  be  made  as  to 
any  of  the  other  covenants :  and  the  covenant  by  the  defendant 
for  quiet  enjoyment  corresponded  with  the  statement  in  the 
declaration.  The  defendant  pleaded,  among  other  pleas,  that 
after  the  making  of  the  indenture  and  during  the  term,  and 
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Dawson  before  the  supposed  breach  of  covenant,  to  wit,  on  the  26th  of 
Dyer.  December,  1882,  40Z.  of  the  rent  therein  mentioned,  for  a  quarter 
of  a  year  ending  the  preceding^  day,  had  become  due  from  the 
plaintiff  to  the  defendant,  but  the  plaintiff  did  not  nor  would 
pay  the  same  on  the  day  on  which  it  was  reserved  and 
appointed  to  be  paid  by  the  said  indenture,  but  then  and  thence- 
[  •586  ]  forth  continually  for  a  long  time,  to  wit,  hitherto,  *neglected  to 
pay  the  same  or  any  part  thereof.  The  defendant  also  pleaded  in 
like  manner  that  the  plaintiff  did  not  insure.  Demurrer,  assigning 
for  cause,  that  the  plaintiff's  covenants  in  the  pleas  mentioned 
''are  independent  of  the  covenant  of  the  defendant  in  the  said 
declaration  mentioned,  and  do  not  in  anywise  qualify,  or  con- 
stitute a  condition  precedent  to  the  performance  by  the  defendant 
of  that  covenant."  Joinder  in  demurrer.  The  demurrer  came 
on  to  be  argued  in  this  Term  (i),  and  Follett,  for  the  plaintiff, 
having  mentioned  the  cases  of  Hays  v.  Bickerstaffe  (2)  and 
Warren  v.  Asters  (3),  the  Court  called  upon 

Barstow  in  support  of  the  pleas  : 

The  earlier  decisions,  which  have  turned  upon  the  distinction 
between  covenants  and  conditions,  do  not  furnish  any  precise 
rule  upon  the  subject ;  as  is  said  in  Flatt  on  Covenants,  (p.  71) 
''  So  refined  and  subtle  are  the  distinctions  on  which  they  have 
proceeded,  that  it  is  almost  impossible  to  draw  from  them  any 
reasons,  as  a  guide  to  discover  with  certainty  whether  covenants 
are  dependent  or  not.  Some  of  the  determinations  have  incurred 
the  censure  of  outraging  common  sense ;  others  of  deciding  con- 
trary to  the  real  meaning  of  the  parties  and  the  true  justice  of 
the  case : "  and  cases  are  there  referred  to  which  support  this 
observation.  In  modern  times  the  disposition  of  the  Courts  has 
been  to  look,  not  at  the  particular  clause  only,  but  at  the  whole 
deed,  and  to  collect  from  it  the  intention  of  the  parties.  Looking 
to  that,  and  to  the  reason  of  the  case,  it  will  be  evident  here 
that  the  payment  of  rent  was  intended  to  be  a  condition  pre- 
[  '587  ]  cedent  to  the  landlord's  performance  *of  the  covenant  for  quiet 
enjoyment.     That  covenant  is  introduced  for  the  purpose  of 

(1)  Nov.  8th.  (3)  Sir  T.  Jones,  205. 

(2)  2  Mod.  34. 
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limiting  the  liability  of  the  landlord,  who  would  otherwise  be      Dawson 

bound  to  warrant   to    the    lessee   an   luidisturbed  possession        dyeb. 

generally:  Nokes's  case  (i).     The  covenant  in  this  case  confines 

the  landlord's  liability  to  the  acts  of  persons  claiming  under 

him ;  and  also  makes  it  dependent  on  the  lessee's  performance 

of  every  thing  covenanted  by  him.     The  landlord  reserves  to 

himself  a  right  of  re-entry  if  the  rent   should  be  in  arrear 

more  than  twenty-one  days,  which  is  admitted  to  have  been 

the  case  here.    The  defendant  might  after  that  time  have  brought 

ejectment  against  the  plaintiff;  and  it  cannot  have  been  intended 

by  the  deed  of  demise  that  the  plaintiff  should  have  an  action 

against  the  defendant  for  disturbance  of  his  possession  at  the 

very  time  when  the  defendant  was  entitled  to  treat  him  as  a 

trespasser, 

(Denman,  Ch.  J. :  According  to  that  argument,  the  tenant,  if 
evicted  while  the  rent  was  so  in  arrear,  could  not  have  main- 
tained an  action,  though  the  landlord  had  waived  the  forfeiture.) 

The  waiver  might  perhaps  have  been  matter  of  reply,  if  the 
forfeiture  had  been  pleaded.  As  to  the  cases :  in  Hays  v.  Bicker- 
staff  e  (2),  there  was  no  clause  of  re-entry.  In  an  Anonymous  case 
4  Leon.  (3),  the  decision  of  the  two  Judges  is  in  point  for  the 
present  defendant.  And  in  Simpson  v.  TittereU{4)^  where  land 
w^as  let  for  years,  *^ proviso  semper,  and  it  is  further  covenanted 
that  the  lessee  shall  not  assign  his  term"  except  in  manner 
specified,  the  Court  held  that  the  words  amounted  to  a 
condition. 

(Pabke,  J. :  The  reason  given  there  is  against  you ;  for  it  is 
said  by  the  Court,  that  a  proviso  always  implies  a  *condition,  [  •588  ] 
if  there  be  not  words  subsequent  which  may  change  it  into  a 
covenant;  as  where  there  is  a  penalty  annexed  for  non-per- 
formance. The  proviso  in  the  present  case  is  introduced  to 
reserve  a  power  to  the  landlord  on  the  particular  occasions 
specified ;  if  he,  or  any  person  claiming  under  him,  enters  on 

(1)  4  Co.  Bep.  80  b ;  Cro.  Eliz.  674.  (3)  4  Leon.  50,  pi.  130. 

(2)  2  Mod.  34.  (4)  Cro.  Eliz.  242. 


570  1888.    K.  B.    5  B.  &  AD.  588.  [r.r. 

Dawson      the  tenant  except  by  virtue  of  that  power,  the  landlord  is  liable 


r. 


Dyer.        on  the  covenant  for  quiet  enjoyment.) 
Per  Curiam  (i) : 


Judgment  for  the  plaintiff. 


183H.  MITCHELL  V.  JENKINS,  Clerk  (2). 

Aitv,  11. 
(o  Bam.  &  Adol.  588—596 ;  S.  C.  2  N.  &  M.  301 ;  3  L.  J.  (N.  S.)  K.  B.  35.) 

f-  '^     ^  In  an  action  for  a  malicious  arrest,  malice  is  a  question  of  fact  for  the 

jury,  who  are  at  liberty,  but  not  bound,  to  infer  it  from  the  want  of 
probable  cause;  and  where  a  creditor  had  caused  his  debtor  to  bo 
arrested  for  45/.,  knowing  that  there  was  a  set-off  to  the  amount  of 
16/.  5«.,  but  instructed  the  bailiff  who  made  the  arrest,  to  allow  the 
set-off  in  case  the  debtor  would  settle  the  debt ;  and  the  Judge,  upon  the 
proof  of  these  facts,  was  of  opinion  that  there  was  no  probable  cause  for 
the  arrest,  and  that  there  was  malice  in  law,  inasmuch  as  the  art  of 
causing  the  party  to  be  arrested  for  a  larger  sum  than  he  owed  was 
wrongful,  and  therefore  told  the  jury  that  the  only  question  for  them 
was  the  amount  of  damages;  the  Court  granted  a  new  trial,  on  the 
ground  that  it  ought  to  have  been  left  to  the  jur}'  to  find  whether  there 
was  malice  or  not. 

Case  for  maliciously  and  without  any  reasonable  or  probable 
cause  of  action  against  the  plaintiff  to  the  amount  of  45/.,  having 
caused  him  to  be  arrested  and  held  to  bail  for  that  sum.  Plea» 
not  guilty.  At  the  trial  before  Taunton,  J.  at  the  Summer 
Assizes  for  the  comity  of  Devon,  1882,  the  following  appeared 
to  be  the  facts  of  the  case:  The  plaintiff  at  Lady  Day,  1881, 
became  indebted  to  the  defendant  as  vicar  of  Sidmouth  in  the 
sum  of  45Z.  for  one  year's  composition  of  tithe.  On  the  15th  of 
April  Jenkins  applied  by  letter  for  payment  of  the  tithes, 
and  offered  to  allow  to  the  plaintiff  a  set-off,  if  produced 
[  •589  J  and  found  to  be  correct.  The  plaintiff,  not  *having  produced 
any  such  set-off,  Jenkins  sued  out  a  latitat  indorsed  for  bail 
for  45/.,  the  gross  amount  of  his  demand,  without  allowing 
any  deduction.  The  sheriff's  oflBcer  who  made  the  arrest  for 
45/.,  told  Mitchell  that  he  was  authorized  to  allow  a  deduction 
of  16/.  5«.  Mitchell  gave  a  bail  bond.  On  the  16th  of  July 
Jenkins's  agents  wrote  the  following  letter  to  Mitchell's  agents : 

(1)  Denman,  Ch.  J.,  Parke,  Taim-      FanlJcner  (1881)  8  Q.  B.  B.  167,  51 
ton,  and  Patteson,  JJ.  L.  J.  Q.  B.  268 ;  a  case  of  malicious 

(2)  Cited  in  judgment  of  nid-a  v.      prosecution. — R,  C. 
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''It  having  been  discovered  that  the  defendant  was  arrested     Mitchell 


V, 


for  the  sum  of  452.,  the  amount  of  the  original  debt,  without  Jenkins. 
allowing  for  any  set-off,  and  as  you  may  be  defending  this 
cause  with  reference  to  the  statute  48  Geo.  III.  c.  46,  s.  8, 
we  are  requested  by  the  plaintiff's  attorney  to  state,  that  the 
arrest  for  such  sum  was  without  any  intention  to  harass  or 
annoy  the  defendant,  but  through  an  inadvertence,  which  he 
regrets.  If  the  defendant,  on  being  allowed  his  claimed  set-off 
of  16/.  58.,  and  his  costs  to  the  present  time,  will  immediately 
X3ay  the  balance,  we  are  authorized  and  prepared  to  receive 
such  balance  as  a  settlement  of  the  action."  MitchelPs  agents 
declined  the  proposition,  without  offering  any  other  terms  of 
compromise;  and  upon  this  the  action  was  discontinued  and 
the  costs  paid  by  Jenkins.  It  w^as  proved  on  the  part  of  Mitchell 
that  he  had  a  right  of  set-off,  to  the  amount  of  16Z.  5«.  Upon 
these  facts  it  was  contended  at  the  trial,  that  it  was  a  question 
for  the  jury,  whether  Jenkins  had  acted  bond  fide  under  a  mistake 
in  law.  On  the  other  hand  it  was  maintained,  on  the  authority 
of  Bromage  v.  Prosser  (i),  that  the  arresting  of  Mitchell  for  a 
larger  sum  than  was  actually  due  from  him,  was  an  unlawful  act, 
from  which  malice  in  law  was  of  necessity  to  be  implied.  The 
learned  Judge  was  of  opinion,  that  as  there  existed  a  set-off, 
which  reduced  *  Jenkins's  demands,  Mitchell  ought  not  to  have  [  •59o  ] 
been  arrested  for  more  than  the  balance;  and  that  Jenkins 
therefore  had  no  reasonable  or  probable  cause  for  arresting  him 
for  the  sum  of  45Z.  As  to  the  question  of  malice,  he  said  there 
were  two  kinds  of  malice, — malice  in  law  and  malice  in  fact ; 
and  that  in  this  case  there  was  malice  in  law,  inasmuch  as  the 
act  of  causing  Mitchell  to  be  arrested  for  a  larger  sum  than  was 
due  was  wrongful ;  and  that  the  only  question  for  the  considera- 
tion of  the  jury  was  the  amount  of  damages.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  20Z.  A  rule  nisi  having  been 
obtained  for  a  new  trial,  on  the  ground  that  the  question 
whether  Jenkins  acted  maUciously  ought  to  have  been  left  to 
the  jury, 

Follett  now  shewed  cause.     ♦     *     « 

(1)  28  E.  B.  241  (4  B.  &  C.  247). 
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Mitchell  Coleridge,  Serjt.  and  Bere,  contra.     *     *     * 

V, 
JENK1N8. 

[  592  ]        Denman,  Ch.  J. : 

[  593  ]  Every  arrest  by  a  creditor  for  more  than  is  due,  is,  in  some 

sense,  a  wrongful  act.  By  statute,  if  it  be  made  without  reason- 
able or  probable  cause,  though  with  an  entire  absence  of  malice, 
the  party  arresting  may  be  deprived  of  his  costs,  and  at  common 
law,  if  the  party  arrested  has  suffered  damage  to  a  greater 
extent  than  those  costs,  he  may,  if  the  arrest  was  also  made 
maliciously,  bring  his  action  on  the  case.  In  that  action,  how- 
ever, it  is  still  incumbent  on  the  plaintiff  to  allege  and  to  prove 
malice  as  an  independent  fact ;  though  it  may  in  some  instances 

[  •594  ]  *be  fairly  inferred  by  the  jury  from  the  arrest  itself,  and  the 
circumstances  under  which  it  is  made,  without  any  other  proof. 
They,  however,  are  to  decide,  as  a  matter  of  fact,  whether  there 
be  malice  or  not.  I  have  always  understood  the  question  of 
reasonable  or  probable  cause  on  the  facts  found  to  be  a  ques- 
tion for  the  opinion  of  the  Court,  and  malice  to  be  altogether 
a  question  for  the  jury.  Here,  the  question  of  malice  having 
been  wholly  withdrawn  from  the  consideration  of  the  jury,  there 
ought  to  be  a  new  trial. 

Parke,  J. : 

I  am  also  of  opinion  that  there  ought  to  be  a  new  trial,  on 
the  ground  that  the  learned  Judge  withdrew  altogether  from 
the  consideration  of  the  jury  the  question  of  malice.  I  have 
always  understood,  since  the  case  of  Johnstone  v.  Sutton  (i)^ 
which  was  decided  long  before  I  was  in  the  profession,  that 
no  point  of  law  was  more  clearly  settled  than  that  in  every  action 
for  a  malicious  prosecution  or  arrest,  the  plaintiff  must  prove 
what  is  averred  in  the  declaration,  viz.  that  the  prosecution  or 
arrest  was  malicious  and  without  reasonable  or  probable  cause : 
if  there  be  reasonable  or  probable  cause,  no  malice,  however 
distinctly  proved,  will  make  the  defendant  liable ;  but  when 
there  is  no  reasonable  or  probable  cause,  it  is  for  the  jury  to 
infer  malice  from  the  facts  proved.  That  is  a  question  in  all 
cases  for  their  consideration,  and  it  having  in  this  instance  been 

(1)  1  E.  E.  257,  269  (1  T.  E.  493,  510), 
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withdrawn  from  them,  it  is  impossible  to  say  whether  they  might     Mttchbll 

or  might  not  have  come  to  the  conclusion  that  the  arrest  was     Jenkins. 

malicious.    It  was  for  them  to  decide  it,  and  not  for  the  Judge. 

I  can  conceive  a  ^case,  where  there  are  mutual  accounts  between       [  *595  ] 

parties,  and  where  an  arrest  for  the  whole  sum  claimed  by  the 

plaintiff  would  not  be  malicious ;  for  example,  the  plaintiff  might 

know  that  the  set-off  was  open  to  dispute,  and  that  there  was 

reasonable  ground  for  disputing  it.     In  that  case,  though  it 

might  afterwards  appear  that  the  set-off  did  exist,  the  arrest 

would  not  be  malicious.     The  term  ''malice"  in  this  form  of 

action  is  not  to  be  considered  in  the  sense  of  spite  or  hatred 

against  an  individual,  but  of  vialus  animus^  and  as  denoting  that 

the  party  is  actuated  by  improper  and  indirect  motives.     That 

would  not  be  the  case  where,  there  being  an  unsettled  account, 

with  items  on  both  sides,  one  of  the  parties,  believing  bona  fide 

that  a  certain  sum  was  due  to  him,  arrested  his  debtor  for  that 

sum,  though  it  afterwards  appeared  that  a  less  sum  was  due ; 

nor  where  a  party  made  such  an  arrest,  acting  bond  fide  under 

a  wrong  notion  of  the  law  and  pursuant  to  legal  advice.     The 

question  of  malice  having  in  this  case  been  wholly  withdrawn  from 

the  jury,  I  think  the  rule  for  a  new  trial  must  be  made  absolute. 

Pattbson,  J. : 

The  whole  argument  for  the  defendant  may  be  shortly  summed 
up  thus :  The  question  of  malice  ought  to  have  been  submitted 
to  the  jury,  who  might  have  inferred  it  from  the  want  of  probable 
cause;  but  they  were  not  bound  of  necessity  so  to  do.  Here  it 
was  not  left  to  the  jury  to  infer  malice ;  if  the  jury  are  to  be  told 
that  where  a  want  of  probable  cause  is  proved,  malice  must 
necessarily  be  inferred,  it  will,  in  future,  be  only  necessary  in 
every  case  to  prove  want  of  probable  cause;  whereas  it  is 
essential  for  a  plaintiff  to  prove  facts  from  which  the  Judge  may 
decide  that  there  is  *want  of  probable  cause,  and  the  jury  that  [  *^^  ] 
there  is  malice. 

Taunton,  J. : 
At  the  trial  I  acted  upon  the  decision  in  Bromaf/e  v.  Prosser  (i). 

(1)  28  R.  R.  241  (4  B.  &  C.  247). 
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MiTGHFXL     That  was  an  action  of  slander,  and  it  was  held,  that  although 

Jbkkins.      malice  was  the  gist  of  the  action,  there  were  two  sorts  of  malice, — 

malice  in  fact  and  malice  in  law ;  the  former  denoting  an  act 

done  from  ill-will  towards  an  individual;  the  latter  a  wrongful 

act  intentionally  done,  without  just  cause  or  excuse ;  and  that  in 

ordinary  actions  for  slander,  malice  in  law  was  to  be  inferred 

from  the  publishing  the  slanderous  matter,  the  act  itself  being 

wrongful  and  intentional,  and  without  any  just  cause  or  excuse  ; 

but  that  in  actions  for  slander  jninui  facie  excusable  on  account 

of   the  cause  of  publishing  the  slanderous  matter,  malice  in 

fact   must  •  be  proved.     It  ^appeared  to  me   that   the  present 

defendant  Jenkins,  having  sued  out  a  bailable  writ  for  45/., 

knowing  that  there  was  a  set-off  to  the  amount  of  16/.  5s.,  had 

been  guilty  of  a  wrongful  act,  and  therefore  that  malice  in  law 

ought  to  be  presumed.    It  struck  me  that  there  was  no  distinction 

(in  this  respect)  between  an  ordinary  action  for  slander  and  an 

action  for  maUcious  arrest ;  but  I  am  now  satisfied  that  in  this 

latter  form  of  action  malice  is  a  question  of  fact,  which  ought  to 

be  left  to  the  jury.     The  rule  for  a  new  trial  must  therefore  be 

made  absolute. 

Rule  absolute. 


1833.  HEX  V.   The   INHABITANTS   of   FKIESTON. 

'  —^  '  (5  Bam.  &  Adol.  697—599.) 

^  "^      -  Where  the  Quarter  Sessions  huve  impi-operly  decided  against  an  appeal 

on  a  preliminary  objection,  the  Court  of  K.  B.  will  grant  a  manduuins 
to  them  to  enter  continuances  and  hear  the  appeal :  but  where  an  objec- 
tion haa  been  made,  dimng  the  trial  of  an  appeal,  to  the  reception  of  a 
particular  piece  of  evidence,  and  the  Sessions  have  held  such  objection 
valid,  in  consequence  of  which  the  appeal  has  been  dismissed,  this  Court 
will  not  interfere^  unless  the  Sessions  send  up  a  cose. 

Flanagan  moved  for  a  rule  calling  on  the  justices  of  the  Isle  of 
Ely  to  shew  cause  why  a  mandamus  should  not  issue,  commanding 
them  to  enter  continuances  and  hear  an  appeal  against  an  order 
of  removal,  in.  which  the  inhabitants  of  the  parish  of  Frieston,  in 
the  county  of  Lincoln,  were  the  appellants,  and  the  inhabitants 
of  Tydd  St.  Giles,  in  the  Isle  of  Ely,  respondents ;  and  to  receive 
evidence  of  a  certain  written  agreement  which  had  been  tendered 
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for  the  appellants  at  the  trial  of  the  appeal  at  the  last  October         Rex 
Sessions  for  the  Isle  of  Ely,  and  rejected.    It  appea]^  by  the  affi-  the  Inhabi- 
davit  in  support  of  the  application,  that,  the  respondents  having     ^^^^^^^l 
proved  b,  pi'und  facie  settlement,  the  appellants'  counsel  proposed 
to  prove  a  subsequent  settlement  by  renting  a  tenement.    The 
renting  was  under  a  written  agreement,  and  on  the  document 
being  put  in,  the  respondents'  counsel  objected  that  it  was  not 
receivable,  because,  though  it  purported  to  be  an  agreement  by 
both  parties,  it  was  signed  by  the  tenant  only,     The  Sessions, 
on  this  ground,  held  the  writing  to  be  inadmissible,  and  they 
refused  to  hear  parol  evidence  of  the  tenancy.     The  appeal  was 
therefore  dismissed,  and  the  bench  declined  granting  a  case. 

« 

Flanagan  now  proposed  to  shew  from  authorities  that  the 
agreement  ought  not  to  have  been  rejected. 

(Lord  Denman,  Gh.  J.:   Suppose  the  Sessions  have  made  a 
mistake,  but  have  refused  to  take  the  opinion  of  this  Court  *on       [  ••■>98  ] 
this  question ;  can  we  interfere  ?) 

The  Court  ha^  interfered  in  such  cases,  without  any  a2)pUcation 
from  the  Sessions:  Rex  v.  The  Justices  of  Wiltshire  (i).  Rex  v. 
The  Justices  of  Ijancashire  (2),  Rex  v.  The  Justices  of  Gloucester' 
shire  (3),  In  the  last-mentioned  case  the  appeal  had  been 
partly  gone  into,  when  an  objection  was  taken,  upon  which  the 
Sessions  dismissed  the  case.  Lord  Tentbrden  there  said,  '*  I 
think  that  the  appeal  was  not  heard,  and  th&t  the  grounds 
of  refusal  were  insuflBcient ; "   and   Bayley,  J.   observed,  "  It 

m 

is  true  there  is  here  the  form  and  ceremony  of  hearing  a 
witness,  but  then  an  objection  is  ta&eu,  which  is  in  fact  a 
preliminary  one,  and  goes  to  prevent  the  Court  from  exercising 
any  jurisdiction."  Here  the  objection  was  one  which  prevented 
the  merits  of  the  appeal  from  being  gone  into,  and  it  cannot 
be  contended  that  the  Sessions,  having  dismissed  an  appeal  on 
such  a  ground,  may  exclude  the  interference  of  this  Court,  by 
refusing  a  case. 

(1)  10  East,  404.  (3)  35  B.  R.  195  (1  B.  &  Ad.  1). 

(2)  7  B.  &  C.  '691. 
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Rex         Lord  Denman,  Ch.  J. : 

r. 

The  Inhabi-      In  the  present  instance  the  appeal  was,  in  fact,  heard.    It  is 

TAITTS  OF 

Fbieston.  said  the  justices  wer^  mistaken  in  their  decision;  but  if  thej^ 
were,  they  are  the  judges  of  the  law,  and  we  cannot  grant  a  new 
trial.  The  cases  where  this  Court  has  interfered  have  turned 
upon  matters  of  preUminary  practice,  and  have  arisen  where 
the  Court  thought  the  practice  not,  in  its  own  nature,  legal,  or 
not  consistent  with  the  rules  by  which  the  Sessions  themselves 
professed  to  be  guided.  The  present  objection  was  not  a 
preliminary  one,  in  the  sense  in  which  that  word  was  used  in 
one  of  the  cases  referred  to :  it  was  indeed  preliminary  to  the 
[  *t>9i>  1  reception  of  a  *particular  piece  of  evidence ;  but  where  there  is 
merely  a  wrong  judgment  on  a  point  of  that  description,  this 
Court  has  no  jurisdiction  to  correct  it  unless  the  Sessions  send  a 
case.  I  therefore  think  that  all  the  authorities  cited  fall  short 
of  the  point  now  contended  for,  and  that  the  rule  cannot  be 
granted. 

Taunton,  J.  (i) : 

I  am  of  the  same  opinion.  This  is  not  one  of  the  cases  where 
the  Sessions  have  refused  to  hear  and  this  Court  has  therefore 
granted  a  viandnmns.  Here  the  Sessions  have  refused  to  admit 
a  piece  of  evidence,  erroneously,  as  it  is  said ;  but,  at  all  events, 
they  have  heard  the  appeal,  and  they  have  not  sent  up  a 
case. 

Patteson,  J. : 

It  cannot  be  contended  that  if  the  Sessions  have  merely  given 

a  wrong  judgment  on  a  point  of  evidence,  this  Court  can  review 

it  without  a  case  being  sent  up.     It  is  true  that,  where  they  have 

dismissed  an  appeal  on  a  preliminary  objection,  this  Court  may 

overrule  their  decision;  but  the  objection  here,  though  it  was 

preliminary  to    the    admission  of    certain  evidence,   was  not 

preliminary  to  the  hearing  of  the  case.     There  is  no  instance 

in  which  the  Court  has    granted   a    mandamus    under    such 

circumstances. 

Rule  refused. 

(1)  Parke,  J.  having  been  ap-  Privy  Council,  was  sitting  on  the 
pointed  a  member  of  his  Majesty's      Judicial  Committee. 
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LOCK  V.  VULLIAMY.  is-w 

_                                                                                                                       Aor.  11. 
(5  Barn.  &  Adol.  600—604 ;  S.  C.  2  N.  &  M.  336.)  

No  precise  form  of  words  is  necessary  to'oonstitute  an  award ;  it  is  '-  ^ 
sufficient  if  the  arbitrator  express  by  it  a  decision  upon  the  matter  sub-  ' 
mitted  to  him.  But  where  an  arbitrator,  to  whom  a  dispute  between  an 
architect  and  his  derk,  respecting  a  claim  by  the  latter  to  wages,  was 
referred,  stated  in  a  letter  that  he  had  examined  drawings  made  by  the 
clerk,  with  an  account  of  his  time,  which  did  not  shew  experience  or 
ability  to  the  extent  to  justify  a  demand  for  remunei*ation  under  the 
circumstances;  but  in  consideration  of  the  clerk's  services  out  of  the 
office  on  some  occasions,  and-  to  meet  the  case  in  a  liberal  manner,  he 
proposed  that  the  architect  should  pay  the  clerk  10/. :  Held,  that  the 
latter  part  of  the  letter  was  a  mere  suggestion  of  the  arbitrator,  and  not 
a  decided  opinion  that  the  clerk  was  or  was  not  entitled  to  recover  10/., 
and,  therefore,  not  a  good  award. 

Indebitatus  asstj/ps/t  for  wages  or  salary  due  and  payable 
for  the  service  of  plaintiff,  as  the  hired  servant  of  defendant,  in 
his  business  of  a  surveyor  and  architect.  The  defendant  pleaded 
the  general  issue,  and  paid  102.  into  Court.  At  the  trial  before 
Patteson,  J.,  at  the  Middlesex  sittings  in  Easter  Term,  1888, 
it  appeared  that  an  action  was  brought  to  recover  wages  for  the 
plaintiff's  services  as  a  clerk  or  assistant  to  the  defendant,  a 
surveyor  and  architect.  The  defence  was,  that  on  the  9th  of 
January,  1882,  it  had  been  agreed  between  the  plaintiff  and 
defendant  to  refer  the  matter  to  one  Goldicutt,  and  that  he  had 
made  his  award.  Goldicutt,  being  called  as  a  witness,  stated, 
that  Lock  having  claimed  wages  of  YuUiamy,  and  the  claim 
being  disputed,  it  was  verbally  agreed  that  the  differences 
between  them  should  be  referred  to  him,  and  that,  after  he  had 
examined  some  plans  and  sketches  made  by  Lock  for  the  defen- 
dant, while  in  his  office,  and  heard  both  parties,  he  wrote  the 
following  letter,  addressed  to  the  defendant :  ''  I  have  examined 
the  drawings  made  by  Mr.  Charles  Lock,  with  an  account  of  his 
time,  in  his  presence,  at  Mr.  Yulliamy's,  which  does  not  bear 
testimony  of  experience  or  ability  to  the  extent  to  justify  him  in 
making  a  demand  for  remuneration,  under  the  circumstances  in 
which  he  came  to  that  gentleman's  office.  But  in  consideration 
of  his  services  out  of  the  office  on  *some  occasions,  and  to  meet  [  *(X)i  ] 
the  circumstances  of  the  case  in  a  liberal  manner,  I  propose  Mr. 
Vulliamy  should  pay  Mr.  Charles  Lock  lOZ."  This  letter  Goldicutt 
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Lock  sent  to  the  defendant,  but  the  plaintiff  had  no  notice  of  it 
VuLLiAMv.  until  after  action  brought.  The  learned  Judge  thought  that 
Goldicutt's  letter  was  not  an  award,  that  it  bound  nobody,  and 
therefore  that  it  was  no  answer  to  the  action ;  and  he  observed 
that  the  employment  of  the  plaintiff  was  prima  facie  evidence  of 
his  being  entitled  to  wages,  and  that  there  was  no  proof  of  any 
agreement  that  he  was  not  to  receive  any,  and  he  left  it  to  the 
jury  to  say  if  he  was  entitled  to  any,  and  to  how  much.  The 
jury  found  for  the  plaintiff,  damages  16Z.  A  rule  iiiai  for  a  new 
trial  having  been  obtained,  on  the  ground  that  the  subject-matter 
of  the  action  had  been  decided  by  the  arbitrator, 

F.  Pollock  in  this  Term  shewed  cause : 

The  letter  is  not  an  award  on  the  points  submitted.  At  all 
events,  it  was  not  published  before  the  present  action  was 
brought.  It  was  merely  sent  to  one  of  the  parties.  If  the 
award  was  not  complete  at  the  time  when  the  action  was  brought, 
the  bringing  of  the  action  by  one  of  the  parties  to  the  submission, 
determined  the  authority  of  the  arbitrator.  If  it  be  an  award 
that  Yulliamy  owed  Lock  lOZ.  and  was  published  after  action 
brought,  it  should  have  been  pleaded  specially.  But  in  fact  it 
is  not  a  decision  that  10{.  was  due.  It  is  a  mere  proposal  or 
suggestion  made  by  the  arbitrator,  to  the  defendant,  that  he 
should  pay  the  plaintiff  101. 

Sir  James  Scarlett  and  R,  V.  Richards,  contra  : 

No  specific  form  of  words  is  necessary  to  constitute  an  award. 

[  *G()2  J       '''It  is  sufficient  if  the  words  used  amount  in  substance  to  a 

decision  of  the  points  submitted.      In  Mataon  v.  Trower(i)  an 

arbitrator  stated  that  he  was  of  opinion   that  one  party  was 

entitled  to  claim  of  the  other  a  given  sum  for  non-performance 

of  a  contract  for  fifty  puncheons  of  brandy,  and  Lord  Tbntbrden 

held  that  to  be  a  good  award.     Here,  the  arbitrator  meant  to 

say  that  in  his  opinion  and  judgment  Lock  was  entitled  to 

recover  nothing  for  his  services  in  VuUiamy's  oflSce,  but  that  he 

was  entitled  to  recover  lOZ.  for  his  services  out  of  the  office. 

The  delivery  of  the  award  to  the  defendant  was  a  sufficient 

publication. 

(1)  27  E.  B.  726  (By.  &  M.  17). 
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(Denman,  Ch.  J. :  The  Court  have  no  difficulty  on  that  point.)        Lock 

r. 
VULLIAMY. 

Denman,  Ch.  J. : 

I  think  the  letter  in  question  is  not  an  award.  It  appears 
by  it  that  the  plaintiff  sought  to  recover  for  two  sets  of  services ; 
first,  for  services  in  the  office,  and,  secondly,  for  services  out 
of  the  office.  The  arbitrator  seems  to  have  thought  that  the 
instruction  received  by  the  plaintiff  was  a  compensation  for  the 
first  set  of  services ;  but  as  to  the  second,  he  has  come  to  no 
decision,  but  merely  makes  a  proposal  that  the  defendant,  to 
meet  the  circumstances  in  a  liberal  manner,  should  pay  lOZ. 
That  is  a  mere  suggestion  to  the  defendant  to  pay  that  sum,  if 
he  is  disposed  to  act  liberally.  It  is  not  an  expression  of  an 
opinion  that  Lock  was  entitled  of  right  to  recover  that  sum. 
I  agree  that  no  precise  form  of  words  is  necessary  to  constitute 
an  award.  It  is  sufficient  if  the  language  be  such  as  to  shew 
clearly  that  the  arbitrator  has  come  to  a  decision  upon  the  points 
submitted  to  him.  In  Matson  v.  *Trower  (i)  the  award  was  good,  [  *603  ] 
for  the  arbitrator,  there,  expressed  a  decisive  opinion  upon  the 
matters  submitted  to  him.  Here  the  arbitrator  has  not  decided, 
but  merely  suggested  that  the  one  party,  if  he  meant  to  do  a 
liberal  thing,  should  pay  10/.  to  the  other. 

Parke,  J. : 

The  rule  must  be  discharged.  I  am  quite  satisfied  that  the 
latter  part  of  the  instrument  does  not  amount  to  an  award.  I 
agree  that  no  precise  form  is  necessary  to  constitute  such  an 
instrument.  It  is  enough  if  it  appear  that  the  arbitrator  has 
finally  decided  on  the  matters  submitted  to  him.  If  it  had 
Appeared  in  this  case  that  the  arbitrator  had  decided  that  the 
one  party  should  recover  so  much  and  no  more,  it  would  have 
been  sufficient.  On  the  motion  for  the  new  trial,  I  thought  the 
meaning  of  the  arbitrator  might  be,  that  the  plaintiff  had  no 
claim  whatever  for  his  out-door  services :  but,  on  further  con- 
sideration, I  think  that  that  cannot  have  been  his  meaning ; — 
where  he  intends  to  decide,  he  has  used  apt  words  for  that 
purpose  ;  for,  in  the  first  part  of  the  instrument,  he  has  expressed 

(1)  27  R.  K.  725  (Ry.  &  M.  17). 
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LOOK        a  decided  opinion  that  the  plaintiff  had  no  claim  for  remuneration 

ULLiAMY.    ^^^"  ^^®  work  done  in  the  office  under  the  circumstances  in  \?hich 

he  came  into  it ;  but,  as  to  his  services  as  an  out-door  clerk,  it 

does  not  seem  to  me  clear  that  he  meant  to  decide  that  the 

plaintiff  had  or  had  not  a  claim  to  compensation. 

Taunton,  J. : 

The  first  part  of  this  letter,  in  which  the  arbitrator  says  that 
the  plaintiff  is  not  entitled  to  make  any  demand  for  remuneration 
[  •r.o4  J  under  the  circumstances  *in  which  he  came  to  the  defendant's 
office,  is  decisive  on  that  point,  and  therefore,  as  to  that,  a  good 
award ;  but  the  latter  part,  which  relates  to  the  services  out  of 
the  office,  contains  no  more  than  a  suggestion  on  the  part  of  the 
arbitrator  to  the  defendant  to  meet  the  case  liberally  and  pay  lOL 
That  is  not  a  decision  that  the  plaintiff  was  or  was  not  entitled 
to  recover  any  thing  in  respect  of  those  services.  The  arbitrator 
only  submits  it  for  consideration.  As  to  those  services,  therefore, 
it  was  no  award.  The  case  is  wholly  different  from  MaUon  v. 
TroKcr  (i).  There  the  instrument  did  not  contain  a  mere 
recommendation  by  the  arbitrator,  but  a  decisive  opinion  that  the 
plaintiff  was  entitled  to  recover  so  much  for  breach  of  contract. 

Patteson,  J.  concurred. 

Rule  discharged. 


^^  DOE  D.  .J.  GALLINI  v.  F.  GALLINI  (2). 

[  i;21  J  (rj  Barn.  &  Adol.  621—645 ;  S.  C.  2  N.  &  M.  619 ;  3  L.  J.  (N.  S.)  K.  B,  71  ; 

in  error,  3  Adol.  &  Ellis,  340—354 ;  S.  C.  4  N.  &  M.  894 ;  4  L.  J. 
(N.  S.)  Ex.  337.) 

Testator  being  seised  in  fee  of  lands,  devised  to  trustees  in  fee,  upon 
trust,  as  to  part,  to  permit  his  eldest  son  to  receive  the  ])rofit8  for  life, 
and  as  to  other  parts,  to  permit  his  two  daughters  to  receive  the  profits 
for  life;  and  also,  upon  trust,  during  the  lives  of  his  said  children,  to 
preserve  contingent  remainders : 

And  after  the  decease  of  any  or  either  of  his  said  children,  he  devised 
the  estate  to  him  or  them  limited  for  life  as  aforesaid,  unto  all  and  every 
his,  her,  or  their  child  or  children  living  at  the  time  of  his,  her,  or  their 

(1)  27  R.  R.  725  (By.  &  M.  17).  which,  as  a  clue  to  the  rest,  it  will 

(2)  This  case,  and  particularly  the  be  sufficient  to  mention  Bowen  v. 
judgment  of  the  King's  Bench  deli-  Letris  (II.  L.  1884)  9  App.  Cas.  890* 
vered  by  Denmax,  Ch.  J.,  have  been  .34  L.  J.  Q.  B.  55. — R.  C. 
frequently   cited   in    judgments,   of 
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parents'  deoeaso,  ur  born  in  duo  time  afterwaitls,  for  their  live8  as  tenants 
in  common ;  but,  nevertheless,  with  an  equal  benefit  of  sui^vivorship 
among  the  rest  of  the  said  children,  if  more  than  one,  and  any  of  them 
should  die  without  leaving  issue,  the  child  or  children  of  each  of  his 
said  sons  and  daughters  taking  the  rents  and  profits  of  his,  her,  or  their 
parents*  estate  only : 

And  from  and  after  the  decease  of  all  the  children  of  each  of  his  said 
sons  and  daughters  without  issue,  he  devised  the  estates  to  them  respec- 
tively limited  as  aforesaid,  unto  and  among  all  and  every  the  lawful 
issue  of  such  child  or  children  (during  their  lives)  as  tenants  in  common, 
and  to  descend  in  like  manner  to  the  issue  of  his  said  sons  and  daughters 
respectively,  i^o  long  as  there  should  be  any  stock  or  offspiing  remaining : 

And  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and 
daughter,  he  devised  the  estates  so  limited  to  him,  her,  or  them  dying 
without  issue,  unto  the  survivors  of  his  said  sons  and  daughters,  during 
their  respective  lives,  in  equal  shares  as  tenants  in  common ;  and  after 
their  respective  deaths  he  devised  the  same  to  the  children  of  the  survivor 
of  his  said  sons  and  daughters,  during  their  resi)ective  lives,  as  tenants 
in  common,  with  such  benefit  of  survivorship  as  aforesaid ;  and  after  the 
decease  of  all  of  them,  to  the  issue  of  such  children,  in  like  manner  as  he 
had  before  devised  the  original  estate  of  each  of  his  said  sons  and  daughters : 

And  for  default  or  in  failure  of  issue  of  all  his  said  sons  and  daughters 
except  one,  he  devised  all  his  said  estates  unto  his  only  surviving  son  or 
daughter  in  fee. 

Held,  that  tmder  this  will,  the  eldest  son  of  the  testator  did  not  take 
an  estate  tail  (unless  in  remainder),  but  an  estate  for  life;  that  his 
children  took  estates  tail  in  undivided  shares,  as  tenants  in  common. 

The  doctrine  that,  in  construing  a  devise,  the  general  intent  is  to  be 
preferred  to  the  particular  intent,  is  incorrect  and  vague ;  the  true  rule 
of  construction  is,  that  technical  words,  or  words  of  known  legal  import, 
must  have  their  legal  effect,  even  though  the  testator  use  inconsistent 
words ;  unless  the  inconsistent  words  ai'e  of  such  a  natui'o  as  to  make  it 
clear  that  the  technical  words  ai'e  not  used  in  their  proper  sense. 

Ejectment  for  manors,  lands,  &c.  in  the  county  of  Berks. 
Plea,  not  guilt3\  At  the  trial  before  Bosanquet,  J.,  at  the 
Soinmer  Assizes  for  the  county  of  Berks,  1832,  the  jury  found  a 
special  verdict,  stating  as  follows : 

Sir  John  Andrew  Gallini,  Knight,  being  seised  in  fee  simple 
of  the  manors  and  other  hereditaments,  one-fifth  part  whereof 
is  sought  to  be  recovered  by  the  lessors  of  *the  plaintiff  in  this 
action,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  19th  day  of  October,  1799,  and  thereby 
devised  unto  certain  trustees  and  their  heirs,  all  his  manors, 
farms,  lands,  tenements,  and  hereditaments  situate  at  Yattenden 
or  elsewhere  in  the  county  of  Berks;  also  two  messuages  in 
Hanover  Square  in  the  county  of   Middlesex,  in  the  several 


DoEd. 
Gallini 
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f  •C22  ] 


582  1833.     K.  B.     5  B.  &  AD.  622—623.  :r.ii. 

Dob  d.       occupations  of  Dr.  Osborne  and  William  Mainwaring,  with  the 
.r.  appurtenances ;  and  also  his  estates  in  France,  therein  described ; 

gallin].  ]iabendum  to  the  uses  or  upon  the  trusts,  and  for  the  intents  and 
purposes  thereinafter  expressed ;  that  is  to  say,  as  for  and  con- 
cerning his  manors,  lands,  &c.  in  the  county  of  Berks,  upon  trust 
to  permit  his  son  Francis  Cecil  Gallini  to  receive  the  rents,  issues, 
and  profits  thereof  (except  certain  timber)  for  his  natural  life, 
his  said  son  thereout  paying  or  providing  for  the  maintenance, 
support,  and  necessaries  of  testator's  wife  Lady  Betty  Gallini, 
for  her  life ;  and  as  for  the  messuage  in  Hanover  Square,  in  the 
occupation  of  W.  M.,  upon  trust  to  permit  testator's  daughter 
Jesse  to  receive  the  rents  and  profits  for  her  life ;  and  as  for  the 
messuage  in  Hanover  Square,  in  the  occupation  of  Dr.  Osborne, 
upon  trust  to  permit  testator's  daughter  Louise  to  receive  the 
rents  and  profits  for  her  life ;  and  as  for  his  estates  in  France, 
upon  trust  to  permit  his  son  John  to  receive  the  rents  and  profits 
for  his  life,  subject  to  interest  on  the  mortgage  thereof.  The  will 
then  proceeded  as  follows : 

"And  from  and  after  the  determination  of  the  several  and 
respective  estates  of  my  said  sgns  and  daughters  of  and  in  the 
said  manors,  farms,  lands,  messuages,  tenements,  and  heredita- 
[  •623  ]  ments  in  England,  and  the  said  *e8tates  in  France,  I  give  and 
devise  the  same  estates  unto  the  said  trustees  and  their  heirs 
during  the  several  lives  of  my  said  children,  upon  trust  to 
preserve  the  contingent  remainders  hereinafter  limited  from 
being  defeated  or  destroyed,  &c. ;  but  nevertheless  to  permit  and 
suffer  my  said  sons  and  daughters  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  several  estates  devised  in  trust  for  them 
respectively  for  and  during  their  natural  lives  (except  in  case  of 
the  forfeiture  hereinafter  declared) :  And  from  and  immediately 
after  the  decease  of  any  or  either  of  my  said  children  Francis, 
Jesse,  Louise,  and  John,  or  in  case  of  such  forfeiture,  I  give  and 
devise  the  estate  or  estates  to  him,  her,  or  them  respectively 
limited  for  life  as  aforesaid,  unto  and  among  all  and  every,  his, 
her,  or  their  child  or  children  lawfully  begotten,  which  shall  be 
living  at  the  time  of  his,  her,  or  their  decease,  or  born  in  due 
time  afterwards,  for  and  during  their  natural  lives,  as  tenants 
in  common  and  not  as  joint  tenants ;  but  nevertheless  with  an 
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equal  benefit  of  survivorBhip  among  the  rest  of  the  said  children,       doe  d. 
if  more  than  one,  and  any  of  them  shall  die  without  leaving  v, 

issue ;  the  child  or  children  of  each  of  my  said  sons  and  daughters  ^allini. 
taking  the  rents  and  profits  of  his,  her,  or  their  parents'  estate 
or  estates  only :  And  from  and  after  the  decease  of  all  the  children 
of  each  of  my  said  sons  and  daughters  without  issue,  I  give  and 
devise  the  estate  or  estates  to  them  respectively  limited  as  afore- 
said  unto  and  among  all  and  every  the  lawful  issue  of  such  child 
or  children  (during  their  lives)  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  my  said  sons  and  daughters 
respectively  so  long  as  there  shall  be  any  stock  or  offspring 
remaining ;  And  for  default  or  in  failure  of  issue  of  any  of  my 
said  *sons  and  daughters,  I  give  and  devise  the  estate  or  estates  [  *624  j 
so  limited  to  him,  her,  or  them  dying  without  issue,  unto  the 
survivors  of  my  said  sons  and  daughters  during  their  respective 
natural  lives,  in  equal  shares  as  tenants  in  common,  subject  to 
the  forfeiture  hereinafter  declared;  and  after  their  respective 
deaths,  I  give  and  devise  the  same  to  the  children  of  the  survivor  of 
my  said  sons  and  daughters  during  their  respective  lives  as  tenants 
in  common,  with  such  benefit  of  survivorship  as  aforesaid ;  and 
after  the  decease  of  all  of  them,  to  the  issue  of  such  children  in 
like  manner  as  I  have  before  devised  the  original  estate  of  each  of 
my  said  sons  and  daughters ;  and  for  default  or  in  failure  of  issue 
of  all  my  said  sons  and  daughters  except  one,  I  give  and  devise  all 
my  said  freehold  estates  unto  my  only  surviving  son  or  daughter, 
to  hold  to  him  or  her,  and  his  or  her  heirs  and  assigns  for  ever." 
"  Provided  always,  and  I  do  hereby  declare  it  to  be  my  will, 
and  direct,  that  my  said  sons  and  daughters,  or  any  of  them,  or 
any  of  their  issue,  shall  have  no  power  or  authority  whatsoever, 
either  at  law  or  in  equity,  by  virtue  of  this  my  will,  or  the  trusts 
thereof,  to  bargain,  sell,  assign,  release,  or  convey  their  respective 
interests  in  my  said  freehold  estates  for  their  respective  lives,  or 
any  other  term,  right,  or  interest  therein,  either  by  way  of  sale 
and  purchase,  mortgage  or  otherwise,  neither  shall  any  annuity, 
yearly  rent-charge,  or  any  other  sum  or  sums  of  money  whatso- 
ever be  granted,  assigned,  or  made  payable  out  of  the  said 
freehold  estates,  or  any  parts  or  shares  thereof  to  which  they 
may  become  eventually  entitled,  or  the  rents  and  profits  thereof, 
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Doe  ci.  or  auy  part  thereof,  by  my  said  sons  and  daughters,  or  any  or 

r/  *  either  of  them,  or  the  issue  of  any  or  either  of  them,  to  any 

(lALLINI. 


[  •626  ] 


^person  or  persons  whomsoever,  for  their  respective  lives,  or  any 
shorter  term  therein,  for  any  sum  or  sums  of  money,  or  any 
other  consideration,  or  upon  any  other  account,  or  in  any  other 
shape  or  manner  whatsoever;  and  in  the  event  of  any  of  my  said 
sons  and  daughters,  or  the  issue  of  any  of  them,  doing  or  suffering 
any  thing  to  be  done  contrary  to  the  true  intent  and  meaning  of 
this  my  will,  I  do  hereby  declare  that  their  estate  and  interest  of 
and  in  the  said  manors,  farms,  lands,  messuages,  hereditaments, 
and  premises  shall  cease  and  determine  and  be  immediately  for- 
feited." The  testator  gave  the  trustees,  and  also  his  said  sons  and 
daughters,  power  of  leasing  for  twenty-one  years,  upon  the  terms  in 
the  will  mentioned ;  and  he  devised  the  timber  above  mentioned 
to  the  trustees,  upon  certain  trusts  declared  in  that  behalf. 

The  testator  died  on  the  5th  of  January,  1805.  On  a  trial  at 
law  in  Trinity  Term,  1807,  on  an  issue  directed  by  flie  Court  of 
Chancery,  a  verdict  was  found  in  favour  of  the  will ;  and  by  a 
decree  of  the  said  Court,  dated  the  1st  of  August,  1810,  it  was 
declared  that  the  said  will  ought  to  be  established.  There  was 
issue  of  the  testator  living  at  the  time  of  his  decease,  Francis 
Cecil  Gallini,  in  the  said  will  called  Francis  Cecil  Gallini  his 
eldest  son  and  heir-at-law,  and  two  daughters,  Jesse  and  Louise. 
John  Gallini  and  Lady  Gallini  died  in  the  lifetime  of  the  testator. 
At  the  time  of  the  testator's  decease  there  was  lawful  issue  of 
the  said  Francis  C.  Gallini  living,  viz.  John  Andrew  Gallini,  the 
lessor  of  the  plaintiff,  and  eldest  son  of  the  said  Francis  C. 
Gallini ;  Mary  Gallini,  Arthur  Gallini,  and  Frances  Ann  Penelope 
Harriet  Gallini. 
[  fi26  ]  Francis  Cecil  Gallini  died  on  the  19th  of  May,  1815,  intestate 

as  to  the  real  estates,  leaving  issue,  the  said  John  Andrew  Gallini, 
and  the  said  Mary  Gallini,  and  Arthur  Gallini;  and  also  the 
defendants  Alfred  Lambert  Gallini,  and  Francis  Albert  Gallini, 
and  they  have  all  since  attained  the  age  of  twenty-one  years. 
Frances  Ann  Penelope  Harriet  Gallini  died  under  age  in  the 
lifetime  of  her  father. 

The  said  Jesse  Gallini  and   Louise  Gallini  are  both  living 
unmarried  and  without  issue. 
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The  premises  comprised  in  th^  declaration  in  ejectment  are  the       Don  a. 
premises  in  the  county  of  Berks  devised  by  the  will  of  the  said        '  t. 
Sir  John  Andrew  Gallini.    Francis  Cecil  Gallini,  the  testator's      g^''^^^^- 
eldest  son,  was  in  possession  of  the  Berkshire  'estates  under  the 
said  will  at  the  time  of  his  decease. 

The  lessor  of  the  plaintiff  is  the  heir-at-law  of  Francis  Cecil 
Gallini  and  of  the  testator,  and  also  heir  of  the  body  of  the  said 
Francis  C.  Gallini,  and  attained  the  full  age  of  twenty-one  years 
on  the  ISth  of  March,  1822,  when  under  an  order  of  the  Court 
of  Chancery  he  was  put  into  and  has  ever  since  been  in  possession 
and  in  the  receipt  of  the  rents  and  profits  of  one  undivided  fifth 
part  of  the  said  estates. 

Under  another  order  of  the  said  Court  of  Chancery  the 
defendant  Francis  Albert  Gallini  was  on  his  attaining  the  age 
of  twenty-one  years,  namely,  on  the  17th  of  January,  1827,  put 
in  possession  and  receipt  of  one  other  undivided  fifth  part  of  the 
said  estates,  claiming  to  be  entitled  thereto  mider  the  said  will, 
and  still  is  in  possession  of  the  same.  The  ejectment  is  brought 
to  recover  the  said  fifth  part  of  the  estates  in  *Berks  so  in  [  **»27  ] 
possession  of  Francis  Albert  Gallini.  Such  possession  by  him 
has  been  and  is  adverse  to  the  lessor  of  the  plaintiff. 

On  the  14th  of  May,  1832,  the  lessor  of  the  plaintiff  made  an 
actual  entry  upon  all  the  devised  premises  in  Berkshire. 

The  case  was  argued  in  Trinity  Term,  1833  (i). 

Lynch  for  the  lessor  of  the  plaintiff : 

The  testator's  object  was  twofold.  First,  to  continue  his 
estates  in  his  descendants  from  generation  to  generation  while 
any  of  the  stock  should  remain.  This  was  a  legal  object. 
Secondly,  to  continue  them  so  that  his  descendants  should  take 
for  their  lives  only  from  generation  to  generation.  That  was  an 
illegal  object.  The  devisees,  from  whom  stocks  were  to  arise, 
are  the  sons  and  daughters.  The  testator  gives  them  only  an 
estate  for  their  lives ;  and  it  is  not  to  go  over  to  the  ultimate 
devisee  until  there  is  a  total  failure  of  their  issue.  The  result  in 
law  is,  that  the  sons  and  daughters  took  estates  tail.  That 
construction  is  necessary  to  effect  the  legal  and  paramount 

(1)  Before  Denman,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  J  J. 
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DoEd.  intention  of  the  testator.  The  general  rule  is,  that  where  an 
,..  estate  is  devised  to  a  person  for  life,  with  a  devise  over  which 

Gallixi.  -g  jjQ^  |.Q  ^Q^Q  efifect  while  there  is  any  issue  of  the  devisee  for 
life,  if  there  be  no  words  in  the  will  under  which  the  issue  can 
take  as  purchasers,  then,  in  order  to  carry  the  manifest  general 
intent  of  the  testator  into  effect,  the  particular  intent  is  dis- 
regarded, and  the  estate  devised  for  life  is  enlarged  into  an 
estate  tail,  so  as  to  let  in  all  the  issue  of  the  first  devisee : 

[  ♦628  ]  Robinson  v.  Robinson  (i).  Doe  v.  Applin  (2),  *Jesson  v.  Wright  (3), 
Doe  V.  Smith  (4),  Doe  v.  Cooper  (5),  Bennett  v.  Lord  TankerviUe  (6), 
Wood  V.  Baron  (7),  Frank  v.  Stovin  (8),  Pier  son  v.  Vickers  (9), 
Doe  V.  HaiTey  (10),  Nothing  can  be  more  striking  than  the 
different  modes  of  disposition  made  use  of  by  testators  to 
carry  their  intentions  into  effect.  But  for  the  doctrine  that 
the  particular  intent  was  to  yield  to  the  general  intent,  it  would 
have  been  impossible  that  all  of  these  decisions  should  be  as 
uniform  as  they  have  been.  To  carry  into  effect  the  general 
intent,  the  particular  disposition  has  been  disregarded.  Let 
this  principle  be  applied  to  the  present  case.  The  intention 
of  the  testator,  that  the  estate  should  not  go  over  until  a  general 
failure  of  issue  of  his  sons  and  daughters,  can  only  be  carried 
into  effect  by  giving  the  sons  and  daughters  an  estate  tail. 
It  is  settled  by  the  decisions,  that  when  the  intention  of  the 
testator  appears  to  be  to  provide  for  all  the  lineal  descendants 
of  the  devisee,  and  that  the  estate  is  not  to  go  over  until  a  total 
failure  of  the  issue  of  such  devisee,  the  devisee  shall  take  an 
estate  tail  notwithstanding  the  inaptitude  of  the  words  used 
for  that  purpose.  Particular  expressions  used  by  the  testator, 
which  might  have  the  effect  of  counteracting  the  general  object ; 
dispositions  made  by  him,  militating  against  that  object ;  modi- 
fications  endeavoured  to  be  introduced  by  him  into  the  descent ; 
have  all  been  overlooked  in  favour  of  the  general  intention. 
It  will  be  contended  in  this  case,  that  the  surviving  sons  and 

(1)  1  Burr.  38  ;  2  Ves.  sen.  225.  (7)  1  East,  259. 

(2)  2  B.  E.  337  (4  T.  E.  82).  (8)  3  East,  548. 

(3)  21  E.  E.  1  (2  Bligh.  1).  (9)  7  E.  E.  760  (5  East,  548 ;   2 

(4)  4  E.  E.  521  (7  T.  E.  531).  Smith,  160). 

(5)  6  E.  E.  264  (1  East,  229).  (10)  4  B.  &  C.  610. 

(6)  19  Ves.  170. 
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daughters  of  F.  C.  Gallini  take  estates  tail.     In  answer  to  this,        Doe  d. 

"^it  is  only  necessary  to  say  that  the  words  of  the  will  do  not  p. 

Gallini. 
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warrant  such  a  construction  ;  for  the  estates  given  to  the  grand- 
children surviving,  are  only  given  for  their  lives ;  as  in  like 
manner,  the  estates  to  the  sons  and  daughters  are  only  given 
for  their  lives.  Besides,  suppose  a  son  to  have  died  in  the 
lifetime  of  the  testator,  and  to  have  left  issue,  that  issue, 
according  to  the  construction  contended  for  on  the  other  side, 
would  be  disinherited.  The  general  intention,  therefore,  cannot 
be  effected  except  by  holding  that  the  sons  and  daughters  of  the 
testator  took  estates  tail.  The  words  ''  without  issue,"  in  the 
devise  to  the  grandchildren,  after  the  death  of  their  parents, 
must  be  rejected  as  insensible ;  for  the  testator  afterwards 
directs  that  the  estates  are  to  descend  to  the  issue  of  such  child 
or  children  during  their  lives,  and  so  on  to  the  issue  of  his  sons 
and  daughters,  so  long  as  there  shall  be  any  stock  or  offspring 
remaining ;  and  for  default  of  issue  of  his  sons  and  daughters, 
he  gives  the  estates  so  limited  to  him,  her,  or  them  dying 
w  ithout  issue  unto  the  survivors  of  his  sons  and  daughters  for 
life,  in  equal  shares  as  tenants  in  common,  and  after  their  death 
to  the  children  of  the  survivors  during  their  lives,  as  tenants  in 
common ;  and  after  the  decease  of  all  of  them,  to  the  issue 
of  such  children.  The  words  "  without  issue,"  in  the  devise 
to  the  grandchildren,  if  retained,  must  be  read  as  if  they  were 
''  leaving  issue;  "  and  then  the  effect  will  be  that  the  estate  left 
to  each  of  the  sons  and  daughters  will  go  to  the  whole  line 
of  issue  of  those  sons  and  daughters  respectively,  and  only 
on  failure  of  that  issue  go  over.  The  word  "  issue "  there 
must  be  construed  as  a  word  of  limitation.  Unless  it  be  so  con- 
strued, the  bequest  over  to  the  issue  will  be  too  remote.  A 
devise  to  the  children  *of  the  sons  and  daughters  unborn  in  the  [  ^63o  ] 
lifetime  of  the  testator  would  be  void :  Jee  v.  Audley  (i),  Leake 
V.  Robinson  (2) ;  and  if  that  limitation  be  too  remote  every  other 
limitation  is  so.  At  all  events,  the  words  "without  issue,"  when 
applied  to  the  grandchildren  surviving,  ought  not  to  have  a 
greater  effect  in  enlarging  their  estates  to  estates  tail,  than  the 
same  words  when  applied  to  the  sons  and  daughters  in   the 

(1)  1  R.  B.  46  (1  Cox,  324).  (2)  16  R.  R.  168  (2  Mer.  36iJ). 
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DoE'i.  subsequent  part  of  the  will.  Give  the  words  "  without  issue" 
f.  '  that  effect  when  applied  to  the  sons  and  daughters,  and  no 
iiALLTKi.  descendant  will  be  disinherited,  and  the  general  object  of  the 
testator  will  be  carried  into  effect.  This  case  is  not  distinguish- 
able from  Murthwaite  v.  Jenkinson  (i),  and  Wdlen  v.  Andreives  (2). 
In  the  first  of  those  cases,  the  devise  was  to  the  testator's  three 
nieces  equally  for  their  respective  lives,  and  after  the  decease 
of  each,  the  lawful  issue  of  each  to  have  his  or  her  mother's 
share  for  life  in  like  manner,  and  if  either  of  the  nieces  should 
die  in  the  lifetime  of  the  others  or  other  of  them  without  issue, 
her  share  was  to  go  equally  to  the  survivors  for  their  lives,  and 
afterwards  to  the  lawful  issue  of  the  survivors  in  like  manner ; 
and  if  all  the  others  and  their  issue  save  one  should  die  without 
issue,  then  the  survivor  was  to  have  the  whole  for  her  Ufe  ;  and 
after  her  decease,  the  lawful  issue  of  such  surviving  niece, 
if  more  than  one,  to  have  the  whole  equally  ;  and  if  but  one,  then 
such  one  should  have  the  whole  of  such  part  as  was  personal  to 
his  or  her  own  use  ;  and  to  hold  such  part  as  freehold  to  them,  and 
each  of  them,  if  more  than  one,  their  and  his  or  her  heirs  and 
[  *^3i  ]  assigns  as  tenants  in  ^common ;  if  but  one,  th6n  to  such  one,  his,  or 
her  heirs  and  assigns  for  ever.  The  Court  of  King's  Bench  decided 
that,  if  the  devise  had  been  of  the  legal  estate,  the  three  nieces 
would  have  been  tenants  in  tail.  They  also  held  that  there 
were  cross  remainders  in  tail  among  the  nieces;  and  it  was 
decided  that  an  only  child  of  one  of  the  nieces,  if  he  survived  his 
mother  and  two  aunts,  and  they  should  have  no  other  child, 
would  be  tenant  in  tail  of  the  freehold.  In  WoUen  v.  Andrmces  (2) 
the  words  "  child  or  children  "  are  used  in  the  gift  to  the  grand- 
children, as  in  this  will,  and  the  gift  to  them  is  for  life  only, 
with  a  gift  over  in  like  manner  to  their  children,  and  the  estate 
tail  was  raised  on  the  gift  over  to  the  other  children  of  the 
testator  in  the  event  of  any  of  his  children  dying  without  issue. 
Mortimer  v.  West  (3)  is  also  a  case  nearly  resembling  the  present, 

Talfourd,  Serjt.  for  the  defendant  A.  Gallini  : 
The  lessor  of  the  plaintiff  cannot  succeed  unless  he  satisfy  the 

(1)  26  R.  R.  384  (2  B.  &  C.  3o7).  (3)  29  R.  R,  1(H  (2  Sim.  274). 

(2)  27  R.  R.  564  (2  Ring.  126). 
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Court  that  Francis,  the  eldest  son  of  the  testator,  took  an  estate       Doe  d. 
tail.     It  is  sufficient  for  the  defendants  to  establish  that  this        ^^^'^< 
is  not  scv    But  the  construction  they  contend  for  is,  that  the      (^allini. 
named  sons  and  daughters  of  the  testator  took  respectively 
estates  for  life  in  the  several  premises  devised  to  them,  with 
remainders  in  tail  to  their  children  who  should  survive  them 
respectively,  with  cross  remainders  in  tail  among  their  respective 
issue.     The  first  step  towards  arriving  at  the  true  construction 
of  the  devise  is  to  disentangle  it  of  the  confused  terms  in  which 
it  is  couched.     It  is  obvious  that  there  is  something  omitted 
*or  inserted  by  mistake,   or   some  words    used   out    of  their       [  •r»82  ] 
ordinary  grammatical  construction.     Now,  first,  it  may  be  fit 
to  refer  to  the  parts  of  the  will  preceding  the  clause  on  which 
the  question  arises.     The  testator,  having  devised  all  his  estates 
to  trustees  in  terms  sufficiently  large  to  give  them  a  fee,  proceeds 
to  designate  the  parties  in  whose  favour  the  devise  is  made.     He 
first  gives  to  his  son  Francis  an    estate  in  Berkshire,  to  his 
daughters  Jesse  and  Louise  estates  in  Hanover  Square  respec- 
tively, and  to  his  son  John  an  estate  in  France,  in  terms  which 
clearly  denote  only  estates  for  life,  unless  by  legal  implication 
they  are  enlarged  into  estates  tail.     He  next  interposes  a  trust 
estate  to  preserve  contingent  remainders,  thereby  strongly  con- 
firming his  intention  to  give  to  his  sons  and  daughters,  whom-  he 
has  named,  estates  for  life  only.     Then,  in  case  of  the  death 
of  any  of  his  named  children,  or  the  forfeiture  of  their  estate,  he 
gives  the  estates,  limited  to  them  for  life,  to  the  children  of  each 
who  shall  be  living  at  the  time  of  the  parent's  decease,  or  born 
in  due  time  afterwards, — estates,  in  terms,  for  life  only,  in  the 
premises  antecedently  devised  for  life  to  their  respective  parents  ; 
all  such  children   to  take  as  tenants  in  common,  with  benefit 
of  survivorship  if  any  one  shall  die  without  leaving  issue.     The 
words  *'  without  leaving  issue  "  will  probably  enlarge  the  estate 
of  these  the  devisor's  grandchildren,  who  have  survived  their 
parents,  into  estates  tail.     So  far  there  is  no  obscurity  or  legal 
difficulty.     But  the  next  clause  proceeds,  ^'  And  from  and  after 
the  decease  of  all  and  every  the  children  of  each  of  my  said  sons 
and  daughters  without  issue."     The  question  is,  what  the  word 
**  each  "  means  here  ;  it  cannot  mean  if  all  the  children  of  each 
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Doe  a.  of  his  sons  and  daughters  shall  *die  without  issue,  then  the 
Gallini  la^ul  issue  shall  take,  for  the  race  would  be  extinct.  But 
Gallini.      "  each  "  must  be  read  distributively ;  as  "  any,"  or,  "  either." 

'-  ^  Then  it  will  read  thus :  "  And  from  and  after  the  decease  of  all 
the  children  of  any  of  my  said  sons  and  daughters  without  issue, 
I  devise  the  estate  or  estates  to  them  respectively  limited  as 
aforesaid,  unto  the  lawful  issue  of  such  child  or  children."  Bat 
the  word  **such"  cannot  refer  back  to  the  children  who  have 
died  without  issue ;  it  must  have  relation  to  something  subse- 
quent, and  it  must  be  read  as  implying  ''  as  shall  have  issue," 
thus  providing  for  the  cross  remainders  among  the  issue  of  the 
respective  children,  and  so  on  for  all  time.  The  first  takers  then 
have  estates  for  life,  with  remainder  to  their  surviving  children 
in  tail,  with  cross  remainders  in  tail  among  the  issue  of  each 
of  the  grandchildren.  It  is  observable,  that  in  speaking  of  the 
grandchildren  the  testator  uses  the  term  ''  children,"  which  is  a 
word  of  purchase,  whereas,  in  speaking  of  the  succeeding  genera- 
tions, he  uses  the  term  **  issue,"  which  is  a  word  of  limitation. 

The  difficulty  in  the  way  of  the  present  construction  is,  that 
the  testator  has  followed  out  the  grandchildren  before  he  has 
provided  for  the  death  of  the  children  without  issue.  But  his 
mind,  carried  beyond  its  immediate  purpose,  now  reverts  to 
it  again.  He  provides  for  the  failure  of  issue  of  either  of  his 
sons  and  daughters,  by  devising  the  estates  of  those  dying 
without  issue  to  the  survivors  during  their  respective  natural 
lives,  in  equal  shares,  as  tenants  in  common.  **  And  after  their 
respective  deaths,  then  to  the  children  of  the  survivor : "  that 
must  mean  survivors.     Then  to  the  issue  of  the  children.     And 

[  *QSi  ]  for  default  of  issue  of  all  except  one,  then  to  the  sole  *survivor 
of  all  for  ever.  The  words  "dying  without  issue"  may  be 
resorted  to  to  enlarge  the  estate  of  the  first  takers;  but  that 
is  not  their  meaning  here.  Looking  to  the  whole  will,  the  term 
**  dying  without  issue  "  must  mean  "  dying  without  such  issue." 
Ginger  d.  White  v.  White  (i)  and  Blackborn  v.  Ed^eley  (2)  shew 
that  **  without  issue  "  may  mean  **  without  such  issue."  In 
Morse  v.  The  Marquis  of  Ormonde  (3),  the  words  "  after  failure 

(1)  Willes,  348.  (3)  25  R.  R.  85  (1  Russ.  382). 

(2)  1  P,  Wms.  600. 
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of  issue  "  were  construed  to  mean  '^  the  failure  of  the  issue        dou  d. . 
aforesaid."     If  the  words  ''  without  issue  "  are  so  read  here,  the  r. 

limitation  contended  for  on  the  other  side  fails.  But  supposing  <tallini. 
the  expressions  relied  on  denote  an  estate  tail,  it  does  not  follow 
that  this  is  an  estate  tail  in  Francis  in  possession,  to  the  effect 
of  entirely  defeating  the  gift  to  his  children  as  tenants  in 
common.  Suppose  one  object  of  the  testator  was  to  embrace 
all  the  issue  of  Francis,  without  defeating  the  express  estates 
given  to  the  children  of  Francis  who  should  be  living  at  the  time 
of  his  death  and  their  issue,  this  object  may  be  effected  and 
under  these  terms,  by  giving  to  Francis  an  estate  tail  in 
remainder,  expectant  on  the  determination  of  the  estates  tail 
to  such  of  his  children  as  may  survive  him.  To  hold  that  the 
first  takers  take  an  estate  tail  in  remainder  removes  the  diffi- 
culty suggested  in  case  of  a  son  dying  in  the  lifetime  of  the 
testator. 

This  case  is  distinguishable  from  Murthtraite  v.  Jenkinson  (i) 
and  Mortimer  v.  West  (2),  because,  here,  the  intention  of  the 
testator  is  to  provide  for  the  children  of  his  children  who  should 
be  living  at  the  time  of  their  parents'  death.  In  the  former 
case,  it  is  obvious  that  the  l^nieces  were  the  stirpes  from  whence  l  *635  ] 
the  issue  was  to  spring ;  and  to  them,  therefore,  an  estate  tail 
was  given  by  implication,  on  account  of  a  devise  over  on  failure 
of  issue.  In  this  case,  it  is  equally  obvious  that  the  children 
of  the  first  takers,  living  at  the  time  of  their  parents'  deaths, 
are  the  stirpes.  All  the  arguments  in  Murthwaite  v.  Jenkinson 
tend  to  shew  not  an  estate  tail  in  Francis,  but  in  the  children  of 
Francis,  who  are  in  the  situation  of  the  nieces.  So  in  Mortimer 
V.  West  (2),  the  relative  position  of  the  children  of  Martha  Davies, 
who  were  held  to  take  estates  tail,  is  not  to  the  first  takers  here, 
but  to  the  present  defendants.  The  first  devise  there,  is  to 
trustees  for  the  life  of  Martha  Davies.  Martha  Davies,  then, 
stands  for  Francis ;  and  then  the  trust  is  after  her  death  and 
that  of  the  testator's  wife,  to  pay  and  divide  the  rents  among  the 
named  children  of  Martha  Davies,  or  such  of  them  as  shall  be 
living  at  the  time  of  the  testator's  decease,  or  born,  &c.,  share 
and  share  alike  for  their  several  lives ;  and  from  and  after  the 

(1)  26  E.  B.  384  (2  B.  &  C.  357).         (2)  29  R.  R.  104  (2  Sim.  274). 
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Dob  d.       occupations  of  Dr.  Osborne  and  William  Mainwaring,  with  the 
.r.  appurtenances ;  and  also  his  estates  in  France,  therein  described ; 

Galliki.  Jiabendum  to  the  uses  or  upon  the  trusts,  and  for  the  intents  and 
purposes  thereinafter  expressed ;  that  is  to  say,  as  for  and  con- 
cerning his  manors,  lands,  &c.  in  the  county  of  Berks,  upon  trust 
to  permit  his  son  Francis  Cecil  Gallini  to  receive  the  rents,  issues, 
and  profits  thereof  (except  certain  timber)  for  his  natural  life, 
his  said  son  thereout  paying  or  providing  for  the  maintenance, 
support,  and  necessaries  of  testator's  wife  Lady  Betty  Gallini, 
for  her  life ;  and  as  for  the  messuage  in  Hanover  Square,  in  the 
occupation  of  W.  M.,  upon  trust  to  permit  testator's  daughter 
Jesse  to  receive  the  rents  and  profits  for  her  life ;  and  as  for  the 
messuage  in  Hanover  Square,  in  the  occupation  of  Dr.  Osborne, 
upon  trust  to  permit  testator's  daughter  Louise  to  receive  the 
rents  and  profits  for  her  life ;  and  as  for  his  estates  in  France, 
upon  trust  to  permit  his  son  John  to  receive  the  rents  and  profits 
for  his  life,  subject  to  interest  on  the  mortgage  thereof.  The  will 
then  proceeded  as  follows : 

''And  from  and  after  the  determination  of  the  several  and 
respective  estates  of  my  said  sgns  and  daughters  of  and  in  the 
said  manors,  farms,  lands,  messuages,  tenements,  and  heredita- 
[  •623  ]  ments  in  England,  and  the  said  *estates  in  France,  I  give  and 
devise  the  same  estates  unto  the  said  trustees  and  their  heirs 
during  the  several  lives  of  my  said  children,  upon  trust  to 
preserve  the  contingent  remainders  hereinafter  limited  from 
being  defeated  or  destroyed,  &c. ;  but  nevei*theless  to  permit  and 
suffer  my  said  sons  and  daughters  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  several  estates  devised  in  trust  for  them 
respectively  for  and  during  their  natural  lives  (except  in  case  of 
the  forfeiture  hereinafter  declared) :  And  fi*om  and  immediately 
after  the  decease  of  any  or  either  of  my  said  children  Francis, 
Jesse,  Louise,  and  John,  or  in  case  of  such  forfeiture,  I  give  and 
devise  the  estate  or  estates  to  him,  her,  or  them  respectively 
limited  for  life  as  aforesaid,  unto  and  among  all  and  every,  his, 
her,  or  their  child  or  children  lawfully  begotten,  which  shall  be 
living  at  the  time  of  his,  her,  or  their  decease,  or  born  in  due 
time  afterwards,  for  and  during  their  natural  lives,  as  tenants 
in  common  and  not  as  joint  tenants ;  but  nevertheless  with  an 
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equal  benefit  of  survivorship  among  the  rest  of  the  said  children,        dob  d. 
if  more  than  one,  and  any  of  them  shall  die  without  leaving  r. 

issue ;  the  child  or  children  of  each  of  my  said  sons  and  daughters  ^^llini. 
taking  the  rents  and  profits  of  his,  her,  or  their  parents'  estate 
or  estates  only :  And  from  and  after  the  decease  of  all  the  children 
of  each  of  my  said  sons  and  daughters  without  issue,  I  give  and 
devise  the  estate  or  estates  to  them  respectively  limited  as  afore-> 
said  unto  and  among  all  and  every  the  lawful  issue  of  such  child 
or  children  (during  their  lives)  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  my  said  sons  and  daughters 
respectively  so  long  as  there  shall  be  any  stock  or  offspring 
remaining ;  And  for  default  or  in  failure  of  issue  of  any  of  my 
said  *sons  and  daughters,  I  give  and  devise  the  estate  or  estates  [  *624  ] 
so  limited  to  him,  her,  or  them  dying  without  issue,  unto  the 
survivors  of  my  said  sons  and  daughters  during  their  respective 
natural  lives,  in  equal  shares  as  tenants  in  common,  subject  to 
the  forfeiture  hereinafter  declared;  and  after  their  respective 
deaths,  I  give  and  devise  the  same  to  the  children  of  the  survivor  of 
my  said  sons  and  daughters  during  their  respective  lives  as  tenants 
in  common,  with  such  benefit  of  survivorship  as  aforesaid ;  and 
after  the  decease  of  all  of  them,  to  the  issue  of  such  children  in 
like  manner  as  I  have  before  devised  the  original  estate  of  each  of 
my  said  sons  and  daughters ;  and  for  default  or  in  failure  of  issue 
of  all  my  said  sons  and  daughters  except  one,  I  give  and  devise  all 
my  said  freehold  estates  unto  my  only  surviving  son  or  daughter, 
to  hold  to  him  or  her,  and  his  or  her  heirs  and  assigns  for  ever." 
"Provided  always,  and  I  do  hereby  declare  it  to  be  my  will, 
and  direct,  that  my  said  sons  and  daughters,  or  any  of  them,  or 
any  of  their  issue,  shall  have  no  power  or  authority  whatsoever, 
either  at  law  or  in  equity,  by  virtue  of  this  my  will,  or  the  trusts 
thereof,  to  bargain,  sell,  assign,  release,  or  convey  their  respective 
interests  in  my  said  freehold  estates  for  their  respective  lives,  or 
any  other  term,  right,  or  interest  therein,  either  by  way  of  sale 
and  purchase,  mortgage  or  otherwise,  neither  shall  any  annuity, 
yearly  rent-charge,  or  any  other  sum  or  sums  of  money  whatso* 
ever  be  granted,  assigned,  or  made  payable  out  of  the  said 
freehold  estates,  or  any  parts  or  shares  thereof  to  which  they 
may  become  eventually  entitled,  or  the  rents  and  profits  thereof. 
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Doe  d.  or  auy  part  thereof,  by  my  said  sons  and  daughters,  or  any  or 
r/ '  either  of  them,  or  the  issue  of  any  or  either  of  them,  to  any 
iJALLiNi.  ♦person  or  persons  whomsoever,  for  their  respective  lives,  or  any 
shorter  term  therein,  for  any  sum  or  sums  of  money,  or  any 
other  consideration,  or  upon  any  other  account,  or  in  any  other 
shape  or  manner  whatsoever;  and  in  the  event  of  any  of  my  said 
sons  and  daughters,  or  the  issue  of  any  of  them,  doing  or  suffering 
any  thing  to  be  done  contrary  to  the  true  intent  and  meaning  of 
this  my  will,  I  do  hereby  declare  that  their  estate  and  interest  of 
and  in  the  said  manors,  farms,  lands,  messuages,  hereditaments, 
and  premises  shall  cease  and  determine  and  be  immediately  for- 
feited." The  testator  gave  the  trustees,  and  also  his  said  sons  and 
daughters,  power  of  leasing  for  twenty-one  years,  upon  the  terms  in 
the  will  mentioned ;  and  he  devised  the  timber  above  mentioned 
to  the  trustees,  upon  certain  trusts  declared  in  that  behalf. 

The  testator  died  on  the  5th  of  January,  1805.  On  a  trial  at 
law  in  Trinity  Term,  1807,  on  an  issue  directed  by  {he  Court  of 
Chancery,  a  verdict  was  found  in  favour  of  the  will ;  and  by  a 
decree  of  the  said  Court,  dated  the  1st  of  August,  1810,  it  was 
declared  that  the  said  will  ought  to  he  established.  There  was 
issue  of  the  testator  living  at  the  time  of  his  decease,  Francis 
Cecil  Gallini,  in  the  said  will  called  Francis  Cecil  Gallini  his 
eldest  son  and  heir-at-law,  and  two  daughters,  Jesse  and  Louise. 
John  Gallini  and  Lady  Gallini  died  in  the  lifetime  of  the  testator. 
At  the  time  of  the  testator's  decease  there  was  lawful  issue  of 
the  said  Francis  C.  Gallini  living,  viz.  John  Andrew  Gallini,  the 
lessor  of  the  plaintiff,  and  eldest  son  of  the  said  Francis  C. 
Gallini ;  Mary  Gallini,  Arthm*  Gallini,  and  Frances  Ann  Penelope 
Harriet  Gallini. 

[  026  ]  Francis  Cecil  Gallini  died  on  the  19th  of  May,  1815,  intestate 

as  to  the  real  estates,  leaving  issue,  the  said  John  Andrew  Gallini, 
and  the  said  Mary  Gallini,  and  Arthur  Gallini;  and  also  the 
defendants  Alfred  Lambert  Gallini,  and  Francis  Albert  Gallini, 
and  they  have  all  since  attained  the  age  of  twenty-one  years. 
Frances  Ann  Penelope  Harriet  Gallini  died  under  age  in  the 
lifetime  of  her  father. 

The  said  Jesse  Gallini  and  Louise  Gallini  are  both  living 
unmarried  and  without  issue. 
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The  premises  comprised  in  the  declaration  in  ejectment  are  the       poi:  a. 
premises  in  the  county  of  Berks  devised  by  the  will  of  the  said       '    r. 
Sir  John  Andrew  Gallini.    Francis  Cecil  Gallini,  the  testator's      g^''^^^^- 
eldest  son,  was  in  possession  of  the  Berkshire  'estates  mider  the 
said  will  at  the  time  of  his  decease. 

The  lessor  of  the  plaintiff  is  the  heir-at-law  of  Francis  Cecil 
Gallini  and  of  the  testator,  and  also  heir  of  the  body  of  the  said 
Francis  C.  Gallini,  and  attained  the  full  age  of  twenty-one  years 
on  the  ISth  of  March,  1822,  when  under  an  order  of  the  Court 
of  Chancery  he  was  put  into  and  has  ever  since  been  in  possession 
and  in  the  receipt  of  the  rents  and  profits  of  one  undivided  fifth 
part  of  the  said  estates. 

Under  another  order  of  the  said  Court  of  Chancery  the 
defendant  Francis  Albert  Gallini  was  on  his  attaining  the  age 
of  twenty-one  years,  namely,  on  the  17th  of  January,  1827,  put 
in  possession  and  receipt  of  one  other  undivided  fifth  part  of  the 
said  estates,  claiming  to  be  entitled  thereto  mider  the  said  will, 
and  still  is  in  possession  of  the  same.  The  ejectment  is  brought 
to  recover  the  said  fifth  part  of  the  estates  in  *Berks  so  in  [  *<527  ] 
possession  of  Francis  Albert  Gallini.  Such  possession  by  him 
has  been  and  is  adverse  to  the  lessor  of  the  plaintiff. 

On  the  14th  of  May,  1832,  the  lessor  of  the  plaintiff  made  an 
actual  entry  upon  all  the  devised  premises  in  Berkshire. 

The  case  was  argued  in  Trinity  Term,  1833  (i). 

Lynch  for  the  lessor  of  the  plaintiff : 

The  testator's  object  was  twofold.  First,  to  continue  his 
estates  in  his  descendants  from  generation  to  generation  while 
any  of  the  stock  should  remain.  This  was  a  legal  object. 
Secondly,  to  continue  them  so  that  his  descendants  should  take 
for  their  lives  only  from  generation  to  generation.  That  was  an 
illegal  object.  The  devisees,  from  whom  stocks  were  to  arise, 
are  the  sons  and  daughters.  The  testator  gives  them  only  an 
estate  for  their  lives ;  and  it  is  not  to  go  over  to  the  ultimate 
devisee  until  there  is  a  total  failure  of  their  issue.  The  result  in 
law  is,  that  the  sons  and  daughters  took  estates  tail.  That 
construction  is  necessary  to  effect  the  legal  and  paramount 

(1)  Before  Denman,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  J  J. 
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Doe  d.       but  if  the  word  issue  means  children  in  one  part,  what  reason  is 
r,  there  why  it  should  not  have  the  same  meaning  in  another  ?  for 

Gallini.  j^  jg  perfectly  clear  that  the  testator  intends  the  estate  to  go  to 
the  issue  of  the  sons  and  daughters,  in  the,  same  manner  as  to 
the  issue  of  the  children ;  and  the  same  description  of  persons 
must  take  under  that  denomination  in  both  cases.  Hence  if  the 
word  ''issue"  is  to  be  construed  as  ''children/'  it  is  to  be  so 
construed  in  both  cases :  and  then  the  eldest  son,  the  father 
of  the  plaintiff,  certainly  did  not  take  an  estate  tail,  and  the 
plaintiff  cannot  succeed. 

The  case,  therefore,  is  reduced  to  this  point :  the  plaintiff 
must  fail  unless  he  took  an  estate  tail ;  and  he  could  not  take 
an  estate  tail  unless  in  remainder,  the  defendant  and  his  brothers 
and  sisters  having  previous  estates  tail  in  the  property  in 
question. 

[  *644  ]  The  cases  upon  which  the  plaintiff  principally  relies,  *are  that 

of  Mwrthwaite  v.  Jenkinson  (i),  which  is  contended  not  to  be 
distinguishable  from  the  present,  and  WoUen  v.  Andrewes  (2). 
In  the  first-mentioned  case  the  devise  was  to  the  nieces,  and, 
after  their  decease,  to  the  lawful  issue  of  them  for  life ;  and,  if 
either  of  the  nieces  should  die  in  the  lifetime  of  the  others 
without  issue  of  her  body,  the  share  of  the  niece  dying  without 
issue  should  go  to  the  survivors  and  the  lawful  issue  of  the 
survivors.  This  case  is  an  example  of  the  proper  construction 
of  the  word  "issue,"  which  was  considered  as  a  word  of  limitation, 
embracing  all  the  descendants,  and  in  which  the  inconsistent 
intent,  that  all  those  descendants  should  take  for  life,  formed  no 
reason  why  they  should  not  take  at  all,  and  why  the  word  should 
not  be  construed  in  its  proper  and  legal  sense.  Here  the  term 
"issue"  is  not  used  in  the  devise  in  remainder  after  the  death 
of  the  son  and  daughters;  but  the  estate  is  expressly  devised 
to  the  children  living  at  the  death  of  the  sons  and  daughters, 
which  circumstance  completely  distinguishes  that  case  from  the 
present. 

In  the  other  case  relied  on,  WoUen  v.  Andretves  (2),  the  devise 
was  to  the  children  of  the  testator,  of  one  sixth  part  each  for 
life;    after  their  deaths,  to  all  and  singular  their  child  and 

(1)  26  E,  E,  384  (2  B.  &  C.  357).  (2)  27  E.  E.  564  (2  Bing.  126). 
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children  in  equal  parts,  and  so  on  from  children  to  children  ;        dob  d. 
and  if  any  of  his  children  should  die  without  leaving  issue,  then  «. 

to  the  survivor.  It  was  held  that  the  children  of  the  testator  ^^I'Mhi- 
took  an  estate  tail.  This  differs  from  the  present  case  in  two 
respects :  Here,  the  devise  is  not  to  all  the  grandchildren,  but 
there  is  a  selection  of  lives  with  trustees  to  support.  There, 
there  was  no  alternative,  but  to  hold  that  there  *was  to  be  a  [  *645  ] 
series  of  estates  for  life,  or  an  estate  tail  in  the  children.  Here, 
there  is,  by  giving  an  estate  tail  to  the  grandchildren. 

Thinking,  therefore,  that  this  mode  of  construing  the  will  gives 
effect  to  the  greater  part  of  it,  and  as  far  as  the  rules  of  law  will 
permit,  the  whole,  whilst  that  contended  for  on  the  part  of  the 
plaintiff  strikes  out  altogether  the  devise  to  the  grandchildren, 
our  opinion  is,  that  the  former  ought  to  be  preferred,  and  that 
our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[The  above  judgment  was  subsequently  argued  on  a  writ  of  error 
in  the  Exchequer  Chamber,  before  Tindal,  Ch.  J.,  Lord  Abinger, 
G.  B.,  Park,  Bosanquet,  and  Gaselee,  JJ.,  and,  after  consideration,  > 

Tindal,  Gh.  J.  delivered  the  judgment  of  the  Gourt  : 

This  case  comes  before  us  on  a  writ  of  error,  brought  by  the         i^^s. 
plaintiff  below  upon  a  judgment  given  against  him  by  the  Gourt  [  3  Ad.  &  Bi. 
of  King's  Bench  ;    the   question  for  our  consideration  being,         ^**  ^ 
whether  that  Gourt  has  put  the  proper  construction  upon  the 
wiU  of  Sir  John  Andrew  Gallini  set  out  in  the  special  verdict. 

The  Gourt  of  King's  Bench  has  decided  that,  under  this  will, 
Francis  Gecil  Gallini,  the  eldest  son  of  the  testator,  did  not  take 
an  immediate  estate  tail  in  possession,  but  an  estate  for  life 
only  ;  but  that  his  children  took  several  estates  tail  in  undivided 
shares  as  tenants  in  common.  And  as  John  Andrew  Gallini, 
the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir  of  Francis 
Gecil  Gallini,  and,  in  the  character  of  heir  in  tail  alone,  claims 
the  whole  of  the  property  in  question,  and  as  the  defendants, 
being  two  brothers  and  one  sister  of  the  lessor  of  the  plaintiff, 
claim  adversely  to  him  three  undivided  fifth  parts  of  the  property 
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Dob  d.       devised,  the  judgment  "^of  the  Court  of  King's  Bench  mast  be 
t;.  affirmed,   if   Francis   Cecil  Gallini  took  for  life  only,   and   not 

OALLINI.       ^  ^ii 

And  we  are  all  of  opinion  that  the  construction  put  upon  this 
will  by  the  Court  below  is  the  right  construction. 

We  think  it  unnecessary,  upon  this  occasion,  to  enter  into  the 
discussion,  in  what  cases,  and  how  far,  the  particular  intent  in  a 
will  must  give  way  to  the  general  intent  of  the  testator  appearing 
upon  the  same  instrument,  when  the  two  intents  are  inconsistent 
with  each  other ;  because  we  think  the  construction  which  has 
been  put  by  the  Court  below  on  this  will  is  the  only  one  which 
can  give  effect,  if  not  to  the  whole  of  the  will,  at  all  events  to  so 
much  of  it  as  can  be  legally  carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator  took 
estates  tail  in  the  properties  severally  devised  to  them,  or 
whether  they  took  for  life  only  with  remainder  to  their  children 
in  tail,  that  is,  considering  the  question  with  reference  to  the 
particular  premises  for  which  this  ejectment  is  brought,  whether 
the  testator's  son  Francis  Cecil  Gallini  took  for  life  or  in  tail  ? 

The  testator  first  gives  to  his  son  Francis,  that  is  Francis 
Cecil  Gallini,  an  express  estate  for  life,  in  the  share  of  the 
premises  devised  to  him  ;  with  remainder  to  trustees  to  support 
contingent  remainders ;  with  remainder  unto  and  amongst  all 
and  every  his  children,  which  shall  be  living  at  the  time  of  his 
decease,  for  and  during  then*  natural  lives,  as  tenants  in  common. 

If  we  pause  here,  every  provision  in  the  will  points  directly 
against  an  estate  tail  in  Francis.  There  is  an  express  estate 
[  •iJJ'i  J  for  life  :  trustees  to  support  contingent  *remainders ;  remainder 
to  such  children  only  as  should  be  living  at  his  death  ;  and 
to  such  children  for  life  only,  and  to  them  as  tenants  in 
common. 

The  will  then,  after  providing  for  the  case  of  a  survivorship 
amongst  the  grandchildren,  proceeds  thus :  ''  and  from  and 
after  the  decease  of  all  the  children  of  each  of  my  said  sons  or 
daughters  without  issue,  I  give  and  devise  the  estates  to  them 
respectively  limited  as  aforesaid,  amongst  all  and  every  the 
lawful  issue  of  such  child  or  children  (during  their  lives)  as 
tenants  in  common,  and  to  descend  in  like  manner  to  the  issue 


VOL.  XXXIX.]     1835.    EX.  CH.    3  AD.  &  EL.  351—352.  601 

of  my  said  sons  and  daughters  respectively,  so  long  as  there  shall        Dob  d. 
be  any  stock  or  offspring  remaining.'*  r. 

It  is  very  difficult,  if  not  altogether  impossible,  to  put  any  GALLnn. 
intelligible  construction  upon  the  whole  of  this  clause.  It  is 
sufficient,  however,  to  observe,  that  so  far  as  we  have  proceeded 
at  present,  there  is  nothing  to  shew  an  intention  that  Francis, 
the  eldest  son  of  the  testator,  should  take  a  larger  estate  than  the 
estate  for  life  which  had  been  originally  expressly  devised  to  him, 
or  that  the  estates  for  life  expressly  devised  to  the  grandchildren 
should  be  in  any  way  defeated  by  enlarging  the  eldest  son's 
estate  for  life  into  an  estate  tail.  On  the  contrary,  we  hold  the 
necessary  construction  of  those  words  to  be  that  of  enlarging 
the  estates  for  life  previously  given  to  the  grandchildren,  into 
estates  tail. 

The  clause  then  follows,  upon  which  the  plaintiff  mainly 
relies  :  '*  and  for  default  and  in  failure  of  issue  of  any  of  my  said 
sons  and  daughters,  I  give  and  devise  the  estate  so  limited  to 
him  or  them  dying  without  issue  to  the  survivors,  &c. ;  and  for 
default  and  in  failure  of  issue  of  all  my  said  sons  and  daughters 
except  one,  I  give  and  devise  all  my  freehold  estates  unto  my 
only  surviving  *son  or  daughter,  his  or  her  heirs  and  assigns  [  ••^52  ] 
for  ever." 

Under  this  clause,  it  is  contended  by  the  plaintiff  that  the 
sons  and  daughters  of  the  testator  took  immediate  estates  tail. 

The  words,  undoubtedly,  if  they  had  occurred  without  any 
intervening  devise  to  the  grandchildren,  would  have  been  suffi- 
cient to  have  created  immediate  estates  tail.  But  there  has  been 
in  the  foregoing  part  of  the  will,  not  only  an  express  devise  to 
the  grandchildren  for  life,  but  also  words  sufficient  to  enlarge 
such  estates  for  life  in  the  grandchildren  into  estates  tail. 
Admitting,  therefore,  the  argument  of  the  plaintiff's  counsel  to 
be  just,  that  if  we  give  to  the  words  **  failure  of  issue,"  when 
applied  to  the  grandchildren  surviving,  the  force  of  enlarging 
their  estates  for  life  into  an  estate  tail,  we  ought  to  give  the 
same  effect  to  the  same  words  at  the  end  of  the  devise,  when 
applied  to  the  children  of  the  testator,  and  consequently  that 
their  estates  for  life  must  be  similarly  enlarged,  still  the  question 
arises,  whether  such  estate  tail  in  the  sons  and  daughters  of  the 


602  1885.     EX.  CH.     3  AD.  ife  EL.  852—358.  [r.r. 

Doe  d.       testator  is  immediate,  or  whether  it  is  not  to  be  postponed  ontil 
f,,  after  the  estate  tail  in  the  children  of  such  sons  and  daughters 

If  we  consider  the  clause  of  the  will  last  referred  to,  as  giving 
an  immediate  estate  tail  to  the  children,  the  previous  devise  to 
the  grandchildren  as  tenants  in  common  in  tail  is  defeated^ 
Whereas,  if  we  hold  the  devise  to  the  children  of  the  testator  to 
be  an  estate  in  tail,  but  to  be  a  devise  in  remainder  only,  in  that 
case  the  limitation  for  life  to  the  children  will  take  effect,  and 
the  devise  to  the  grandchildren  as  tenants  in  common  in  tail,  in 
[  •363  ]  remainder ;  and  the  general  remainder  over,  to  *the  children  of 
the  testator  in  tail,  will  also  take  effect,  and  will  effectually 
secure  the  descent  of  the  property  in  the  line  of  the  testator's 
family,  as  long  (to  use  the  testator's  own  expression  in  his 
will)  as  '*  there  shall  be  any  stock  or  offspring  of  the  testator 
remaining." 

It  is  objected  against  this  construction,  that  if  the  estate  tail 
is  given  to  the  grandchildren  as  purchasers,  and  one  of  them 
had  died  in  the  lifetime  of  the  testator,  and  had  left  issue,  that 
issue  could  not  have  inherited,  but  the  devise,  as  to  such  grand- 

m 

child,  would  have  altogether  failed  as  a  lapsed  devise. 

It  may  be  admitted,  that  such  would  be  the  consequence. 
But  it  is  to  be  observed  m  reply,  that  as  this  supposed  event 
takes  place  in  the  lifetime  of  the  testator,  it  was  open  to  him  to 
make  such  new  disposition  of  his  property  as  he  might  think  fit 
on  this  change  in  his  family  taking  place ;  and  the  argument, 
therefore,  is  not  entitled  to  the  same  weight  as  where  the  con- 
struction put  upon  a  will  is  such  that  a  failure  in  the  manifest 
intention  of  the  testator  must  necessarily  follow  by  an  event 
which  takes  place  after  his  death ;  at  which  time  he  can  have 
no  controul  over,  and  no  means  of  applying  a  remedy  to,  the 
contingency  which  has  taken  place.  And,  again,  it  is  clear, 
that  even  in  the  case  just  above  supposed,  after  failure  of  the 
issue  of  all  the  other  grandchildren,  the  issue  of  the  grandchild 
so  dying  in  the  lifetime  of  the  testator  wpuld  ultimately  take 
under  the  estates  tail  limited  to  the  sons  and  daughters  of  the 
testator,  which  would  then  come  into  operation.  It  may,  indeed, 
be  urged,  that  a  difficulty  of  a  similar  nature  may  take  place 


r. 
Gallinl 
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under  the  construction  adopted  by  the  Court,  by  the  failure  of  an  dob  d. 
estate  on  a  contingency  which  may  happen  after  the  death  of  the 
testator.  *For,  suppose  the  grandchildren  are  held  to  take  as 
purchasers  in  tail,  then  the  devise  being  limited  to  such  grand- 
children as  shall  be  living  at  the  death  of  their  respective  parents, 
if  any  grandchild  should  die,  living  his  parent,  and  leaving  issue, 
such  issue  would  not  take.  To  which  difficulty  the  only  answer 
is,  that  this  is  an  express  contingency  created  by  the  testator 
himself,  and  he  cannot,  upon  any  principle  of  construction,  be 
held  to  have  been  insensible  to  that  which  was  its  natural 
and  necessary  consequence;  and  in  this  case  also,  as  in  the 
last,  the  issue  of  the  grandchild  so  dying  might  ultimately 
take  under  the  devise  in  tail  in  remainder  to  the  children  of 
the  testator. 

The  two  cases  of  Murthwaite  v.  Jenkinson  (i)  and  WolUn  v. 
Andre wes  (2),  which  were  relied  upon  by  the  counsel  for  the 
plaintiff  in  the  argument  in  the  Court  below,  and,  again,  in  the 
argument  before  us,  have  been  so  well  and  clearly  distinguished 
from  the  present,  by  the  judgment  given  by  the  Court  of  King's 
Bench,  that  we  feel  it  unnecessary  to  add  any  thing  upon  that 
point,  or,  indeed,  to  give  any  further  observations  on  the  case 
before  us,  except  that  we  think  the  judgment  of  that  Court  the 
right  judgment,  inasmuch  as  it  proceeds  upon  the  construction 
of  the  will  which  gives  the  utmost  possible  effect  to  all  and  every 
the  devises  contained  therein. 

We  therefore  think  the  judgment  of   that  Court  must   be 

affirmed. 

Jtidgment  affirmed. 


KICKMAN  AND  Another  v.  CAKSTAIRS.  ;^- 

(5  Bam.  &  Adol.  651—663  ;  S.  C.  2  N.  &  M.  562 ;  3  L.  J.  (N.  S.)  K.  B.  28.)         [  651  J 

Valued  policy  of  insurance  on  ship  and  goods,  at  and  from  the  coast 
of  Africa  to  the  ship's  port  of  discharge  in  the  United  Kingdom,  with 
liberty  to  touch  at  all  ports  and  places  whatsoever  and  wheresoever ;  to 
trade  backwards  and  forwards  in  any  order,  and  to  call  at  or  proceed 
to  the  Azores,  Madeira,  &c.  and  all  African  islands;  beginning  the 
adventure  on  the  goods  from  the  loading  thereof  aboard  the  said  ship 
twenty-fotur  hours  after  her  arrival  on  the  coast  of  Africa,  including  the 

(1)  26  R.  B.  384  (2  B.  &  C.  357).  (2)  27  R.  R.  564  (2  Bing.  126). 
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EiCKMAK  risk  in  boats  in  loading  and  unloading,  with  liberty  to  load,  unload, 

^«  sell,  barter,  or  exchange  with  any  ships  or  factories  wheresoever  she 

CAMTAIB&  ^gi,t  ^u 

1.  The  policy  does  not  protect  an  outward  cargo  shipped  before  the 
vessel's  arrival  on  the  coast  of  Africa  (1). 

2.  A  considerable  proportion  of  the  intended  homeward  cargo  not  being 
shipped  at  the  time  of  a  total  loss,  and  the  part  shipped  not  being  equal 
to  the  value  put  on  the  goods  in  the  policy :  Held,  that  the  valuation 
was  opened,  and  that,  although  the  part  shipped  of  the  homeward  cargo, 
together  with  a  part  of  the  outward  cargo  then  remaining  on  board,  made 
up  the  amount  named  in  the  valuation,  the  assured  could  recover  only 
a  pi'oportion  estimated  on  the  part  of  the  homeward  cargo  shipped  at  the 
time  of  the  loss. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Mai-y  and 
cargo.  The  declaration  set  out  the  policy  hereafter  described, 
and  alleged  that  the  defendant  had  assured  to  the  amount  of 
2002. ;  that  goods  to  the  value  of  4,800Z.  were  shipped ;  that  goods 
[  •fi52  ]  to  the  value  *of  l,000i.  were  lost  in  a  boat  by  perils  of  the  sea ; 
and  that  the  best  bower  anchor,  of  the  value  of  502.,  was  lost  by 
perils  of  the  sea  ;  that  other  goods  to  the  value  of  3,000/.,  being 
a  part  of  the  said  cargo  in  the  said  policy  mentioned,  were  taken 
by  thieves ;  and  that  afterwards  the  ship,  with  goods  to  the  value 
of  10,0002.,  being  the  cargo  in  the  said  policy  of  assurance  men- 
tioned, was  lost  by  perils  of  the  seas.  At  the  trial  before 
Denman,  Ch.  J.,  at  the  Guildhall  sittings,  December,  1832,  the 
poUcy  was  proved,  and  purported  to  be  "  at  and  from  [the  coast 
of  Africa  to  her  port  or  ports  of  discharge  in  the  United  Kingdom 
of  Great  Britain,  with  liberty  to  touch  at  all  ports  and  places 
whatsoever  and  wheresoever,  to  trade  forwards  and  backwards 
and  backwards  and  forwards,  and  in  any  order,  and  with  leave 
to  call  at  or  proceed  to  the  Azores,  Madeira,  Canaries,  Gape  de 
Verdes,  St.  Thomas's,  Princes,  and  Anabona,  Ascension,  and  all 
African  islands,  and  all  rivers  wheresoever,  for  any  purposes.] 
Upon  any  kind  of  goods  and  merchandizes,  and  also  upon  the 
body,  tackle,  &c.  of  the  ship  [Mary] :  beginning  the  adventure 
upon  the  said  goods  and  merchandizes,  from  the  loading  thereof 
aboard  the  said  ship  [twenty-four  hours  after  her  arrival  on  the 
coast  of  Africa]  upon  the  said  ship,  &c.  [including  the  risk  in 
boats  and  craft  in  loading  and  unloading] ,  and  so  shall  continue, 

(1)  On   this  point   compare  Joyce      Q.  B.   580,  41   L.  J.   Q.   B.   356. — 
V.  EeaJm    hisvr.   Co.  (1872)  L.  R.  7       B.  C. 
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&c.,  until  the  said  ship,  with  all  her  ordnance,  &c.,  and  goods  Biokman 
and  merchandize  whatsoever,  shall  be  arrived  at  [her  port  of  cabstaibs. 
discharge  in  the  United  Edngdom] ,  upon  the  said  ship,  &c.,  until 
she  hath  moored,  &c.,  and  upon  the  goods  and  merchandizes, 
until  the  same  be  there  discharged,  &c. ;  and  it  shall  be  lawful 
for  the  said  ship,  &c.  in  this  voyage  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever  *  [and  where-  [  •6'>h  ] 
soever,  with  liberty  to  dock  or  heave  down,  to  load,  unload,  sell, 
barter,  and  exchange,  all  or  either,  goods  and  property,  with 
any  ships,  boats,  craft  and  factories,  wheresoever  she  may  call  at 
or  proceed  to,  also  with  liberty  to  take  on  board  and  load 
passengers,  without  being  deemed  deviation  and]  without  preju- 
dice, &c.*'  The  ship  was  valued  in  the  policy  at  1,200Z.,  and  the 
cargo  at  4,8002.,  average  to  be  paid  on  each  species  of  goods  as  if 
separately  named.  The  words  above  included  in  brackets  were 
inserted  in  the  printed  policy  in  writing.  The  loss  occurred  on 
the  coast  of  Africa  many  months  after  the  arrival  of  the  Mary 
on  the  coast ;  and  at  the  time  of  the  loss,  she  had  on  board 
a  part  of  the  outward  cargo,  shipped  in  England,  which  the 
plaintiff's  witnesses  valued  at  800/.,  and  a  homeward  cargo  taken 
on  board,  valued  by  the  plaintiff's  witnesses  at  4,150Z.  This  last 
value  was  estimated  upon  the  prices  of  the  goods  in  London. 
Other  goods,  bespoken  for  the  homeward  cargo,  had  not  been 
shipped,  the  value  of  which,  estimated  in  the  same  way,  was 
about  600Z. ;  and  evidence  was  also  given  that  some  goods,  which 
had  actually  been  shipped  on  board  for  a  homeward  cargo,  had 
been  taken  on  shore  by  the  captain,  and  had  been  there  stolen. 
The  defendant's  counsel  admitted  the  total  loss  of  the  ship  and 
cargo  on  board  (i),  and  the  underwriter's  liability  to  the  extent  of 
the  valuation  of  the  ship.  But  he  contended  that  the  policy  on 
the  goods  did  not  cover  the  outward  cargo,  and  that  therefore  no 
part  of  that  cargo  could  be  taken  into  account  in  estimating  the 
value  of  the  goods  lost ;  and,  further  *that  the  value  put  on  the  [  •«b4  ] 
goods  in  the  policy  related  only  to  the  homeward  cargo  intended 
to  be  shipped  after  the  ship's  arrival  on  the  coast  of  Africa,  and 

(1)  Some    property    was    in    fact      the  rule,  admitted,  for  the  purpose 
shewn  to  have  been  saved ;  but  the      of  the  present  case,  a  total  loss. 
defendant's  counsel,  in  moving  for 
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BioKMAN  that  therefore  the  policy  would  be  opened,  on  account  of  the 
Carbtaibs.  proposed  homeward  cargo  having,  as  to  a  part,  never  been 
shipped,  and,  as  to  another  part,  been  unshipped  at  the  time  of 
the  loss.  Fraud  was  not  imputed.  The  Lord  Chief  Justice 
was  of  opinion,  that  the  policy  was  not  opened ;  but  he  desired 
the  jury  to  say,  on  the  supposition  of  its  being  opened,  whether 
there  were  goods  on  board  to  the  value  of  4,8002.  at  the  time  of 
the  loss ;  telling  them  that,  on  the  above  supposition,  the  out- 
ward cargo  must  be  included.  The  jury  found  expressly  that 
the  cargo  on  board  •  was  of  the  value  of  4,8002. ;  and  gave  a 
verdict  for  the  whole  200Z.  Sir  John  CampbeUy  Solicitor- 
General,  obtained  a  rule  nisi  for  a  new  trial,  in  Hilary  Term, 
1838 ;  against,  which,  in  Trinity  Term,  1833, 

Sir   James   Scarlett,    F.  Pollock,   and   Blackburne   shewed 
cause  (i) : 

First,  the  outward  cargo  was  protected  by  the  policy.  It  will 
be  contended  on  the  other  side  that  the  words  ''  beginning  the 
adventure  upon  the  said  goods  and  merchandizes  from  the 
loading  thereof  aboard  the  said  ship  twenty-four  hours  after  her 
arrival  on  the  coast  of  Africa  "  limit  the  protection  to  such  goods 
as  were  not  put  on  board  till  after  her  arrival  on  the  coast  of 
Africa,  and  Robertson  v.  French  will  be  cited  (2).  The  words  of 
the  policy,  in  that  case,  were  "  beginning  the  adventure  upon  the 
goods  and  merchandizes  from  the  loading  thereof  aboard  the 
C  •^•'i>  ]  said  ship  at  all,  any,  or  *every  port  and  place  where  and  whatso- 
ever on  the  coast  of  Brazil,  and  from  the  17th  day  of  September, 
1800  ;  "  and  the  Court  held  that  there  was  no  intention  to  insure 
an  outward  adventure  which  was  not  wound  up  at  the  time  of  the 
loss ;  and  that  the  indemnity  extended  to  such  goods  only  as 
were  shipped  on  the  coast  of  Brazil.  There  the  loading  was 
expressly  limited  to  the  place ;  and  that  decision  cannot  be 
questioned.  Then  came  the  case  of  Spitta  v.  Woodman  (3). 
There  the  words  are  '*  beginning  the  adventure  upon  the  said 
goods  from  the  loading  thereof  on  board  the  said  ship,*'  not 
saying  where  ;  but,  in  the  earlier  part  of  the  policy,  the  ship  was 

(1)  Before  Denman,  Ch.  J.,  Little-         (2)  7  R.  R.  535  (4  Bant,  130). 
dale,  Parke,  and  Patteson,  J  J.  (3)  11  E.  R.  628  (2  Taunt.  416). 
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insured  ''at  and  from  Gottenbnrgh  to/'  &c.  The  Court  held  Ricrman 
that  goods  were  not  protected  which  were  shipped  before  the  cabstaibs. 
vessel  arrived  at  Gottenburgh ;  and  Sir  J.  Mansfield's  reason 
appears  -  (i)  to  have  been,  that,  by  a  contrary  construction,  the 
underwriter  might  become  liable  to  an  average  loss  occurring 
before  the  ship  reached  Gottenburgh.  That  reasoning  has  been 
shaken  by  more  recent  dicta.  In  Gladstone  v.  Clay  (2),  Batlby,  J., 
answered  Sir  J.  Mansfield's  argument  (that  the  underwriters 
might  be  liable  for  damage  antecedent  to  the  voyage  insured)  by 
saying,  that  the  assured  would  be  bound  to  prove  that  the  damage 
occurred  during  the  voyage  covered  by  the  policy,  and  could  not 
otherwise  recover.  In  Hunter  v.  Leathley  (3),  the  policy  was  at 
and  from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any, 
to  the  ship's  port  of  discharge  in  Europe,  with  leave  to  touch  and 
stay,  and  trade  at  all  or  any  port  or  ^places,  whatsoever  and  [  *^oQ  ] 
wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere,  &c.,  upon 
goods  in  certain  vessels,  beginning  the  adventure  from  'Hhe 
loading  thereof  aboard  the  said  ships  as  above."  The  question 
was,  whether  goods  taken  on  board  after  the  ship  left  Batavia, 
at  Sourabaya,  a  port  in  the  East  Indies  not  expressly  named  in 
the  policy,  to  which  the  ship  went  in  the  prosecution  of  the 
adventure,  were  protected.  The  Court  held  that  they  were.  In 
Bell  V.  Hobson  (4),  the  policy,  (which  was  **  at  and  from  Gotten- 
burgh,") differed  from  that  in  Spitta  v.  Woodman  (o),  in  the 
circumstance  that  the  ship  was  at  liberty  ''to  take  in  and 
discharge  goods  wheresoever  the  ship  might  touch  at,"  and  that, 
at  the  foot,  there  was  added,  "  in  continuation  of  five  policies," 
which  were  described  by  dates  and  amounts  ;  and  these  policies 
had  the  words  "  at  and  from  Virginia  to  her  port  or  ports  of 
discharge  in  the  United  Kingdom,  or  any  port  or  ports,  place  or 
places  in  the  Baltic ;  "  and  the  percentage  was  to  vary  according 
as  the  voyage  ended  at  Gottenburgh  or  elsewhere.  The  Court 
there  held,  that  goods  shipped  at  Virginia,  before  the  arrival  of 
the  ship  at  Gottenburgh,  were  protected  by  the  policy  upon 
which  the  action  was  brought,  although  the  defendant  had  not 

(1)  11  B.  B.  631  (2  Taunt.  423,  (3)  10  B.  &  C.  858. 

424),  (4)  14  B.  B.  337  (16  East,  240). 

(2)  14  B.  B.  at  p.  484(1  M.&  S.425).  (5)  11  B.  B.  628  (2  Taunt.  416). 
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RioKMAN     underwritten  the  five  other  policies  (i)  :  and  Lord  Ellbnbobough 

CAB8TAIBS.    said  that  the  construction  adopted  in  Spitta  v.  Woodman  (2)  was 

not  to  be  favoured,  and  still  less  to  be  extended ;  and  that  any 

thing  indicating  that  a  prior  loading  was  contemplated  by  the 

parties  would  release  the  case  from  that  strict  construction.     In 

[  •G57  ]  Gladstone  v.  Clay  (3),  the  *policy  was  at  and  from  Pemambuco  to 
Maranham,  and  at  and  from  thence  to  Liverpool,  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  on  board 
the  said  ship,  wheresoever,  &c. ;  and  it  was  held,  that  goods 
shipped  before  the  ship  arrived  at  Pernambuco,  and  lost  after 
such  arrival,  were  protected.  The  words  here  are,  beginning  the 
adventure  upon  the  goods  from  the  loading  thereof  aboard  the 
said  ship,  '*  twenty-four  hours  after  her  arrival  on  the  coast  of 
Africa :  '*  the  latter  words  being  in  writing.  It  is  not  as  if  the 
insurance  had  been  *'  from  the  loading  of  the  goods  on  the  coast 
of  Africa :  "  and  the  liberty  of  touching  at  all  ports,  and  trading 
backwards  and  forwards,  given  by  the  written  words  of  the 
earlier  part  of  the  policy,  shew  that  the  parties  looked  to  a 
trading  voyage,  and  to  a  risk  continued  from  preceding  policies 
on  the  same  subject-matter,  as  in  Bell  v.  Hobson  (4) ;  for  a  policy 
on  goods  outwards  usually  limits  the  risk  to  twenty-four  hours 
after  the  ship's  arrival.  It  could  not  be  supposed  that  the  out 
ward  cargo  was  to  be  unshipped  within  twenty-four  hours  of  the 
arrival.  If  the  words  ** loading  thereof**  are  to  be  strictly 
connected  with  the  words  **  twenty-four  hours  after  her  arrival 
on  the  coast  of  Africa,"  goods  shipped  within  less  than  twenty- 
four  hours  after  the  ship's  arrival,  and  lost  thirty-six  hours 
after,  would  not  be  protected,  since  there  is  as  much  ground  for 
applying  the  time  to  the  loading  as  the  place.  The  twenty-four 
hours  are  named  for  the  purpose  of  defining  the  time  at  which 

[  '658  ]  the  risk  commences,  and  do  not  refer  at  all  to  the  printed  *words 
*^  from  the  loading  thereof :  "  indeed,  the  policy  might  be  con- 
strued as  if  these  printed  words  were  struck  out.  If  they  be 
inconsistent  with  the  written  words,  the  latter  must  control  the 
contract.  Brokers  never  strike  out  words  from  the  printed 
forms,  but  only  add. 

(1)  14  R.  R.  339  (16  East,  243).      (3)  14  R.  R.  479  (1  M.  &  S.  418). 

(2)  U  R.  R.  628  (2  Taunt.  416).      (4)  14  R.  R.  337  (16  East,  240). 
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(Pattbbon,  J. :  You  do  not  say  the  goods  would  be  protected  in      Eickmah 
case  of  a  loss  within  twenty-four  hours.)  Oabstaibs. 

That  would  be  out  of  the  protection  for  a  different  reason ;  the  risk 
on  the  policy  would  not  have  commenced  at  all,  in  consequence  of 
the  limitation  as  to  time,  whatever  goods  the  policy  related  to. 
Then,  as  to  the  written  words,  ''  including  the  risk  in  boats  and 
craft  in  loading  and  unloading,"  if  these  be  applicable  to  the 
unloading  of  the  outward  cargo,  they  are  sufficient,  being  written, 
to  control  the  unwritten  part  of  the  policy ;  and  it  cannot  be  said 
that  the  unloading  is  confined  to  goods  laden  on  the  coast  of  Africa 
only,  for  the  arrival  is  all  that  can  be  read  as  connected  with  Africa. 

(Pabke,  J. :  In  Park  v.  Hammond  (i),  where  goods  were  shipped 
from  Malaga,  and  the  owner  desired  his  broker  to  insure  them 
from  Gibraltar  to  Dublin,  saying  that  he  would  take  on  himself  the 
risk  from  Malaga  to  Gibraltar,  the  Court  of  Common  Pleas  held 
it  to  be  clear  that  a  policy  on  the  goods,  ''  at  and  from  Gibraltar 
to  Dublin,"  not  stating  them  to  have  been  laden  at  Malaga,  did 
not  protect  them,  and  was  not  in  compliance  with  the  order.) 

Secondly,  the  policy  is  not  to  be  opened  on  the  ground  of  a  part 

of  the  cargo  not  being  on  board  at  the  time  of  the  loss.    There  is 

no  pretence  of  fraud  *here ;  the  jury  have  found  that,  if  the       [  •669  ] 

policy  be  open,  there  was  enough  on  board  to  cover  the  value 

insured.    Lord  Kbnyon,  in  Shawe  v.  Felton  (2),  expressed  himself 

strongly  against  opening  valued  policies ;  and  the  Court,  in  that 

case,  would   not    allow  the  consumption   of  the  ship's  stores, 

which  had  taken  place  during  the  voyage,  to  be  deducted  from 

the  value,  no   fraud  being  shewn.     The   true   effect  of   such 

policies  is  explained  in  the  judgment  of  Lord  Mansfibld  in 

Lewis  V.  Rucker  (3),  from  which  it  appears  that  the  value  fixed  is 

conclusive,  unless  fraud  be  shewn.     In  Forbes  v.  AspinaU  (4), 

a  ship  had  gone  out  on  a  seeking  voyage,  and  had  not  obtained 

a  cargo ;  and  it  was  held  that  the  valued  policy  on  the  freight 

did  not  attach.     That  is  not  like  the  present  case;   and  in 

(1)  16  B.  B.  658  (6  Taunt.  495 ;  2  397  (2  East,  113). 
Marsh.  189).  (3)  2  Burr.  1171. 

(2)  6  B.  B.  394  (2  East,  109);  and  (4)  12  B.  B.  352  (13  East,  323). 
see  Le  Crca  y.  Ht^hes,  cited,  6  B.  B. 
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BiGKMAN     Montgomery  v.  Eggington  (i)  a  valued  policy  was  supported,  where 


V, 


CAB8TAIBS.  &  cargo  had  actually  been  obtained,  of  which,  however,  a  part  only 
was  on  board,  the  jury  having  found  that  the  insurance  was  not 
colourable,  and  the  policy  not  a  wager.  If  the  policy  can  be 
opened,  though  in  the  absence  of  fraud,  by  reason  of  a  part  of 
the  intended  cargo  not  being  shipped,  the  omission  of  the  most 
trifling  part  would  open  the  policy.  Indeed,  if  Forbes  v. 
Aspinall  (2)  be  applicable,  the  consequence  would  be,  that  on  an 
insurance  of  freight  valued  at  5,000Z.,  the  freight  on  the  intended 
cargo  being  5,100Z.,  the  policy  would  be  opened  if  the  cargo 
corresponding  to  the  5,000L  only  were  shipped. 

Sir  J.  Campbell^  Solicitor-General,  and  Maide,  contra,  were 
[  •660  ]  desired  by  the  Court  to  confine  themselves  to  the  *second 

question : 

The  underwriter  is  bound  by  the  valuation  on  the  freight 
and  goods,  only  where  all  the  cargo,  which  was  the  subject  of 
the  contract,  is  on  board.  On  any  other  construction,  the  effect 
of  the  policy  would  often  be,  not  to  indemnify,  but  to  confer  a 
positive  profit.  Suppose  there  were  only  lOOZ.  worth  on  board, 
of  a  cargo  valued  at  3,000Z.,  could  the  underwriters  be  called  on 
to  pay  the  2,900Z.  ?  It  is  true  that,  in  the  case  of  stores,  the 
underwriters  are  not  allowed  to  deduct  for  the  consumption 
de  die  in  diem,  and  this  is  all  that  Shawe  v.  Felton  (3)  establishes. 
There  the  whole  subject-matter  was  on  board  at  the  commence- 
ment of  the  risk.  The  present  insurance  is  on  goods  ;  and  the 
cargo  to  which  the  contracting  parties  looked  never  was  on  board. 
There  is  no  distinction  between  insurance  on  freight  and  on 
goods ;  and,  therefore,  Forbes  v.  AspinaU  (2),  which  was  on 
freight,  is  in  point.  In  that  case  both  Shawe  v.  Felton  (3)  and 
Montgomery  v.  Eggington  (i)  were  considered ;  and  in  Marshall 
on  Insurance,  b.  i.  ch.  7,  §  5,  it  is  stated  as  the  result  of  later 
cases,  **  that  the  insured  can  only  recover,  whether  on  an  open 
or  a  valued  policy,  for  the  freight  of  goods  actually  put  on  board, 
or  of  which  the  shipment  has  been  contracted  for ;  "  and  Forbes 
V.  Coivie  (4),  and  Forbes  v.  AspinaU  (2),  are  referred  to. 

(1)  1  B.  B.  718  (3  T.  B.  362).  (3)  6  B.  B.  394  (2  East,  109). 

(2)  12  B.  B.  352  (13  East,  323).  (4)  1  Camp.  520. 
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(Parke,  J. :  Then  comes  the  difficulty,  what  is  a  cargo  sufficient      Bickman 
to  entitle  the  jury  to  say  that  that  has  been  shipped,  to  which    CABSTAiBa. 
the  valuation  in  the  policy  refers  ?  that  was  not  considered  in 
Forbes  v.  Aspinall  (i).) 

The  jury  might  consider  what  was  a  reasonable  quantity  to  be 
carried  as  a  cargo. 

(Parke,  J. :    Supposing  the  policy  *to  be  opened,  two  terms       [  *66i  ] 
are  unknown  of  the  proportion  by  which  the  average  is  to  be 
estimated.) 

The  cargo  contemplated  may  be  estimated  by  the  outward  cargo ; 
for,  in  an  African  voyage,  we  may  presume  that  the  whole  out- 
ward cargo  was  intended  to  be  bartered,  or  evidence  might  be 
given  as  to  the  intention  of  the  assured,  or  the  capacity  of  the 
ship,  so  as  to  shew  what  is  the  full  cargo  on  which  the  propor- 
tion is  to  be  estimated. 

(Pattbson,  J. :  By  treating  this  as  an  open  policy,  you  raise  a 
difficulty  as  to  the  first  point ;  for  much  of  the  outward  cargo 
will  be  unprotected,  if  the  valuation  in  the  new  policy  do  not 
attach  till  the  ship  be  finally  laden  with  her  homeward  cargo. 
Then  may  not  the  circumstance,  that  there  is  a  valuation  on  the 
face  of  the  policy,  be  a  ground  for  inferring  that  this  was  inserted 
to  protect  the  outward  cargo  ?  For  all  the  difficulty  would  vanish, 
if  the  parties  meant  to  apply  the  valuation  to  whatever  might 
remain,  at  any  time  during  the  trading  voyage,  of  the  old,  and 
whatever  might  be  then  shipped  of  the  new.) 

That  difficulty  might  arise,  if  it  were  assumed  that  the  outward 
cargo  is  to  be  unshipped  by  a  bargeful  at  a  time,  and  exchcmged 
piecemeal  for  a  homeward  cargo :  but  the  ship  may  exchange  the 
whole  outward  cargo,  for  a  complete  homeward  cargo  at  once. 
Besides,  there  is  no  ground  for  assuming  the  existence  of  an 
outward  insurance  terminating  in  twenty-four  hours.  The  out- 
ward insurance,  if  there  were  one,  might  be  on  the  usual  terms, 
to  determine  on  the  safe  landing  of  the  goods :  and,  if  so,  there 

(1)  12  E.  B.  352  (13  East,  323). 

39—2 
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BioKMAN  would  be  a  double  insurance,  supposing  the  new  insurance  to 
Cabstairs.  protect  the  outward  cargo.  It  cannot  be  contended  that,  when- 
[  *662  ]  ever  the  loss  happens,  the  cargo  on  board  is  protected :  *for 
suppose  all  the  outward  cargo  to  have  been  discharged,  and  none 
of  the  homeward  shipped ;  in  such  a  case,  the  valuation  could 
not  be  supported.  But,  then,  if  the  valuation  be  not  conclusive 
in  all  cases,  it  follows  that  it  will  be  opened  by  the  subtraction 
of  a  part  of  the  homeward  cargo. 

(Pattbson,  J. :  If  there  were  no  goods  on  board,  there  could 
be  no  loss  of  goods.) 

Then  suppose  only  one  bale  on  board.  Even  supposing  the 
policy  to  be  opened,  the  valuation  will  not  be  altogether  inopera- 
tive ;  for  it  will  prevent  any  dispute  as  to  the  value  of  the  whole 
contemplated  cargo.  Thus,  if  a  valued  policy  on  sugar  be 
opened,  on  the  ground  of  only  four-fifths  of  the  intended  cargo 
having  been  shipped  and  lost,  the  underwriter  will  pay,  not  a 
value  to  be  now  put  on  the  lost  sugar,  but  four-fifths  of  the  sum 

underwritten. 

Cur.  adv.  vulL 

Denman,  Gh.  J.,    in  this  Term,  delivered  the  judgment  of  the 
Court : 

After  stating  the  facts,  his  Lordship  said :  In  this  case  it  is 
with  regret  that  we  find  ourselves  obliged  to  come  to  the  con- 
clusion that  the  plaintiffs  are  not  entitled  to  recover  for  a  total 
loss  ;  because  it  appears  very  likely  that  the  assured  intended  by 
this  policy  to  insure  both  the  outward  and  homeward  cargo, 
and  to  have  valued  both ;  inasmuch  as  a  great  part  of  the  out- 
ward cargo  would,  in  such  a  voyage,  remain  on  board,  and  would 
be  continually  varying  in  the  course  of  barter,  and  nothing  is 
more  probable  than  that  the  entire  cargo  should  be  valued,  to 
prevent  difficulty  of  valuation  in  the  case  of  loss.  Unfortunately, 
however,  they  have  used  words  which  will  not,  we  think, 
[  *663  ]  ^effectuate  that  intention.  The  question  in  this  and  other 
cases  of  construction  of  written  instruments,  is,  not  what  was  the 
intention  of  the  parties,  but  what  is  the  meaning  of  the  words, 
they  have  used. 
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The  cases  of  Robertson  v.  French  (i),  Spitta  v.  Woodman  (2),  Riokman 
Horneyer  v.  Lushington  (3),  Langhom  v.  Hardy  (4),  and  others,  Cabstaibs. 
have  established  that  where  the  policy  is  upon  goods,  '*  from  the 
loading  thereof,"  either  at  a  particular  place,  or  in  blank  upon  a 
voyage  from  one  place  to  another,  it  does  not  attach  upon  goods 
previously  on  board ;  but  this,  being  a  strict  construction,  has 
been  relaxed  where  there  was  any  thing  upon  the  face  of  the 
instrument  to  satisfy  the  Court  that  the  policy  was  intended  to 
cover  goods  previously  on  board.  Thus  in  Bell  v.  Hohson  (5), 
where  the  policy  was  declared  to  be  "  in  continuation  of  others," 
which  were  upon  a  voyage  to  the  port  from  which  the  risk 
insured  began,  and  in  Gladstone  v.  Clay  (6),  where  the  words 
used  were  *'  wheresoever,  &c.,"  it  was  held  that  the  assurance 
was  not  confined  to  goods  put  on  board  in  the  course  of  the 
voyage  insured. 

The  question  then  is,  whether  there  is  any  thing  disclosed 
upon  the  face  of  this  policy  by  which  the  Court  can  be  convinced 
that  it  was  intended  to  attach  upon  the  outward  cargo,  the 
nature  of  the  voyage,  of  which  the  underwriter  must  be  presumed 
to  be  cognizant,  being  also  taken  into  consideration. 

The  only  circumstance  which  can  have  this  effect,  is  the 
memorandum,  which  declares  the  insurance  to  be,  *''  on  the  [  *664  ] 
cargo  valued  at  4,8002.,"  and  it  occurred  at  one  time  to  a  part 
of  the  Court,  that  this  raised  a  presumption  that  the  parties 
contemplated  such  a  cargo  to  be  the  subject  of  the  assurance 
as  was  capable  of  being  valued  at  the  full  amount  insured,  when 
the  policy  attached,  i.g.  when  the  ship  had  arrived  twenty-four 
hours  on  the  coast  of  Africa,  and  that  the  entire  cargo,  consist- 
ing of  outward  and  homeward  goods,  would  alone  answer  that 
description.  If  this  were  clearly  the  meaning  of  this  clause,  we 
agree  that  we  might  reject  or  qualify  the  words,  **  from  the 
loading  thereof  aboard  the  said  ship,"  as  we  certainly  might 
have  done  if  it  had  been  said  expressly  in  the  memorandum, 
that  the  insurance  was  on  the  cargo  both  outward  and  home- 

(1)  7  E.  R.  535  (4  East,  130).  (4)  13  E.  R.  708  (4  Taunt.  628). 

(2)  11  R.  R.  628  (2  Taunt.  416).  (5)  14  R.  R.  337  (16  East,  240). 

(3)  13  R.  R.  759  (3  Camp.  85;  15  (6)  14  R.  R.  479  (1  M.  &  S.  418). 
East,  46). 
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RicKMAN      ward,  valued  at  4,800Z.    But  the  difficulty  is  to  make  out  that 
0ARBTAIB8.     this  is  cloarly  the  meaning  of  the  memorandum  in  question. 

Suppose  the  words  of  the  memorandum  had  been,  '*  on  the 
homeward  cargo/'  valued  at  the  same  sum,  would  there  have 
been  any  inconsistency  in  making  such  a  valuation,  and  would 
the  fact  therefore  of  making  such  a  valuation  enable  the  Court  to 
say,  that  the  word  ''  homeward  ''  must  be  rejected,  and  the  insur- 
ance applied  to  the  whole  of  the  goods  on  board  ?  Or  suppose 
that  in  the  earUer  part  of  the  policy,  the  insurance  had  been 
'*  upon  any  kind  of  goods  and  merchandises,  laden  on  board, 
after  twenty-four  hours  after  arrival  on  the  coast  of  Africa," 
would  the  valuation  by  the  memorandum  in  any  way  have 
qualified  or  varied  the  subject  of  assurance  ?  If  it  would  not, 
neither  can  it  in  the  present  case ;  for  the  declaration  in  the 
policy,  that  the  adventure  is  to  begin  from  the  loading  thereof 
[  •666  j  *aboard  twenty-four  hours  after  such  arrival,  is  in  effect  the 
same  thing,  and  confines  the  insurance  to  the  homeward  cargo. 

It  is  very  true  that  there  will  be  some  difficulty  in  making 
the  proper  calculation  as  to  the  sum  to  be  paid,  on  the  sup- 
position that  the  subject  of  insurance  is  the  full  homeward  cargo ; 
because,  on  such  a  voyage,  it  is  not  easy  to  say  what  the  value 
of  a  full  home  cargo  will  be ;  nor  what  proportion  of  a  full  cargo 
is  on  board  at  the  time  of  the  loss.  That  difficulty  occurred, 
and  nearly  to  the  same  extent,  in  Forbes  v.  Aspinall  (i),  though  it 
does  not  seem  to  have  been  brought  to  the  attention  of  the  Court ; 
but  it  cannot  enable  us  to  reject  the  words  which  cause  the 
policy  to  attach  on  the  homeward  cargo  only,  and  to  declare 
that  the  policy  was  meant  to  include  both. 

We  think,  therefore,  that  there  should  be  a  new  trial ;  but 
it  will  be  much  better  to  refer  the  average  loss,  as  the  plaintiffs 
are  clearly  entitled  to  recover  it. 

Ride  absolute, 
(1)  12  E.  R.  352  (13  East,  323). 


VOL.  XXXIX.]      1888.     K.  B.     5  B.  <&  AD.  666— 667.  615 

REX   V.   HEMING.  i833. 

Nov.  14. 
(5  Barn.  &  Adol.  666—667  ;  S.  C.  2  N.  &  M.  477  ;  3  L.  J.  (N.  S.)  M.  C.  3.)  

A  party  who  applies  to  the  Court  for  a  criminal  information  against  a         '-        -' 
defendant  for  breach  of  duty  as  a  magistrate  as  well  as  an  individual, 
must,  before  motion,  give  notice  to  the  defendant  of  his  intended 
application. 

A  RULE  nisi  had  been  obtained  for  a  criminal  information 
against  the  defendant,  on  affidavits  stating,  that  at  an  election 
for  members  of  Parliament  for  the  northern  division  of  the 
county  of  Warwick,  at  Nuneaton,  one  of  the  polling  places  of 
that  division,  a  riot  had  taken  place,  and  that  the  defendant, 
a  magistrate  of  the  county,  had  neglected  his  duty,  by  refusing 
to  call  in  the  military,  or  to  establish  a  sufficient  force  to  repress 
the  riot,  and  also  that  he,  defendant,  had  taken  an  active  part 
in  the  riotous  proceedings. 

Sir  J.  Campbell  {Solicitor-General)  now  objected  that  notice 
of  the  application  to  the  Court  had  not  been  given  to  the 
defendant,  before  the  criminal  information  was  moved  for. 

Sir  James  Scarlett,  contra,  contended  that  the  defendant 
was  charged  with  an  offence,  including  a  breach  of  his  duty  as 
an  individual  as  well  as  a  magistrate,  and  therefore  that  the 
want  of  notice  was  no  answer  to  the  application. 

Dbnman,  Ch.  J. : 

It  is  an  established  rule  of  practice,  that  no  application  for 

a  criminal  information  can  be  made  against  a  magistrate  for 

any  thing  done  in  the   course  of  his  office,  without  previous 

notice.     It  is  true,  that  in  this  case,  some  acts  attributed  to  the 

defendant  are  such  as  any  individual,  not  a  magistrate,  might 

be  indicted  for.     Whether  we  should  have  *granted  a  criminal       [  ♦667  ] 

information  for  such  acts  alone  may  be  doubtful.     As  some  of 

the  acts  stated  in  the  affidavits  do  affect  this  defendant  in  the 

character  of  a  magistrate,  the  case  falls  within  the  general  rule 

which  requires  notice.     The  rule  for  the  criminal  information 

must  be  discharged. 

Rule  discharged. 
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1888.  SMITH  V.  TOPPING  (1). 

[  674  ]        (5  Bam.  &  Adol.  674—678 ;  S.  C.  2  N.  &  M.  421 ;  3  L.  J.  (N.  S.)  K.  B.  47.) 

Where  the  true  owner  had  permitted  his  goods  to  remain  in  the  order 
and  disposition  of  A.  until  the  day  before  he  became  bankrupt,  and  then 
demanded  the  possession  of  them,  which  A.  refused  to  deliver:  Held, 
that  they  did  not  pass  to  A.'s  assignees,  under  the  reputed  ownership 
clause  of  the  statute  relating  to  bankruptcy. 

Trover  for  the  value  of  three  pipes  and  three  hogsheads  of 
wine.  Plea,  not  guilty.  At  the  trial  before  Alderson,  J.  at  the 
York  Spring  Assizes,  1888,  the  jury  found  a  verdict  for  the 
plaintiff  for  700Z.  damages,  subject  to  be  reduced  as  hereinafter 
mentioned,  and  also  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  plaintiff  was  a  merchant  at  Hull.  The  defendant  was  the 
assignee  duly  appointed  of  one  Bobert  Lundie,  who,  before  his 
bankruptcy,  was  a  merchant  at  Hull.  The  following  facts  as  to 
the  ownership  of  the  wine  were  agreed  upon  at  the  trial,  viz. : 
1st,  that  the  plaintiff  was  the  true  owner  of  the  wine ;  2ndly,  that 
[  'STs  ]  for  some  time  previously  to  *the  21st  of  July,  1881,  the  wine  had 
been  deposited  by  the  plaintiff  in  the  cellars  of  Lundie,  and  was 
and  remained  in  his  possession  as  the  reputed  owner  thereof, 
with  the  consent  and  permission  of  the  plaintiff  the  true  owner 
thereof,  within  the  seventy-second  section  of  the  Bankrupt  Act, 
until  the  demands  hereinafter  mentioned,  and  also  until  the  time 
of  Lundie' s  bankruptcy  hereinafter  mentioned,  unless  the  Court 
should  be  of  opinion,  that  these  demands  determined  such  consent 
and  permission.  On  the  21st  of  July,  intelligence  having  reached 
Hull  that  certain  persons,  with  whom  Lundie  was  supposed  to 
be  involved  in  bill  transactions,  had  stopped  payment  in  London, 
Mr.  Hare,  a  clerk  of  the  plaintiff,  went  to  Lundie's  house  about 
a  quarter  past  eleven  in  the  morning,  and  demanded  the  wine 
from  a  clerk  called  Hunter  (Lundie  being  from  home);  but 
Hunter,  after  consulting  with  Lundie's  sister,  who  lived  in  his 
house,  refused  to  deliver  up  the  wine  until  Lundie's  return.  He 
returned  soon  afterwards,  and  about  one  o'clock  on  the  same 

(1)  Cited  by  Lord  Justice  Mellish      L.  R.  8  Ch.   144,  42  L.  J.  Bank. 
as  settling  the  law  upon  this  point:      17. — R.  C. 
Ex  parte  Ward,  In  re  CovMon  (1872) 


-J 
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day,  Hare  again  called  at  the  house  and  saw  Lundie  himself,  Smith 
and  required  the  plaintiff's  wine  to  be  delivered  up  to  him  (Hare),  toppiho. 
Lundie  said,  "  It  was  an  imfortimate  affair,  he  feared  it  would 
go  to  a  bankruptcy,  and  that  he  did  not  know  how  he  could  act 
without  consulting  his  attorney,  but  that  to  give  up  the  wine 
would  be  shewing  an  undue  preference."  Hare  said,  **  We  are 
not  creditors,  the  wine  was  not  sold  to  you."  Lundie  went  away 
for  a  few  minutes,  and  upon  his  return  said  that  he  would  not 
deliver  up  the  wine.  On  Friday,  the  22nd  of  July,  Lundie 
committed  an  act  of  bankruptcy,  upon  which  a  commission  was 
afterwards  sued  out,  and  he  was  duly  declared  a  bankrupt,  and 
the  defendant  appointed  his  assignee,  who  thereupon  took 
^possession  of  the  wine  in  question.  Previous  to  the  commence-  [  *676  ] 
ment  of  this  action,  viz.  on  the  7th  of  January,  1832,  a  demand 
was  made  by  the  plaintiff  upon  the  defendant  to  deliver  up  the 
wine,  and  he  refused  to  do  so.  The  plaintiff  was  absent  from 
home  when  the  demand  of  the  wine  was  made  by  Hare,  who  had 
then  been  thirteen  years  in  the  plaintiff's  service.  The  plaintiff 
lived  in  the  country,  and  was  frequently  from  home.  In  his 
absence  Hare  transacted  his  business ;  he  opened  his  letters  and 
answered  them,  and  had  the  plaintiff's  authority  so  to  do.  He 
did  not  sell  goods  or  draw  or  indorse  bills  of  exchange  for  him, 
nor  was  he  empowered  to  do  so.  He  saw  the  plaintiff  the 
following  week  after  the  demand  of  the  wine,  and  told  him  of  it, 
and  he  approved  of  his  having  made  the  demand. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
demand  made  upon  Lundie,  upon  Thursday,  the  21st  of  July, 
prevented  it  from  passing  to  the  defendant  (his  assignee)  by  virtue 
of  the  seventy-second  section  of  the  Bankrupt  Act  (6  Geo.  IV. 
c.  16  (i) ).     The  case  coming  on  for  argument  this  Term  (2), 

S.  Martin,  for  the  plaintiff,  was  stopped  by  the  Court. 

(Parke,  J. :  The  bankrupt  was  a  tortious  holder  of  the  wine  at 
the  time  of  the  act  of  bankruptcy ;  he  did  not  hold  it  with  the 
consent  of  the  true  owner  and  proprietor.) 

(1)  B^pealed,  12  &  13  Vict.  c.  106,  (2)  November  19th,  before  Parke, 

8.  1  ;  see  now  the  Bankruptcy  Act,      Taunton,  and  Patteson,  JJ. 
1883,  s.  44. 
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Smith  Tomlinson,  for  the  defendant : 

V. 

ToppiNo.  Hare  had  no  previous  authority  from  the  plaintiff  to  make  the 

demand  of  the  wine,  and  before  his  act  had  been  ratified  by  the 
[  •677  J       *plaintiff,  the  interest  of  third  persons  had  intervened. 

(Parke,  J.:  It  is  stated  that,  in  the  plaintiff's  absence,  Hare 
transacted  his  business,  opened  his  letters  and  answered  them, 
having  the  plaintiff's  authority  so  to  do.  From  that  a  jury 
might  fairly  infer  that  Hare  had  authority  to  demand  the  wine.) 

It  is  found  only  that  Hare  was  the  plaintiff's  clerk,  not  that  he 
was  a  salesman,  or  had  any  authority  to  buy  or  sell  goods ;  but 
independently  of  that  point,  in  Darby  v.  Smith  (i),  where  persons 
to  whom  certain  household  furniture  had  been  assigned  in  trust, 
had  permitted  it  to  remain  so  long  in  the  possession  of  tlie 
bankrupt,  as  to  give  him  the  reputed  ownership  of  it  in  the 
opinion  of  all  who  dealt  with  him,  and  the  trustees  took  posses- 
sion of  it  on  the  eve  of  the  bankruptcy,  it  was  held  that  such  a 
re- possession  was  fraudulent  against  creditors ;  and  in  Ex  part^ 
Smith  (2),  Leach,  Vice-Chancellor,  recognised  that  case  as  having 
been  properly  decided,  on  the  ground  that  the  property  was 
withdrawn  in  contemplation  of  bankruptcy. 

(Parke,  J. :  The  Vice-Chancellor  seems  to  have  considered  it 
as  something  in  the  nature  of  a  fraudulent  preference.) 

It  is  not  necessary  to  put  it  on  that  ground,  but  the  principle 
upon  which  a  party  leaving  property  in  the  apparent  ownership 
of  a  bankrupt  loses  it,  is,  that  by  so  leaving  it,  he  suffers  the 
bankrupt  to  acquire  credit.  The  same  degree  of  credit  is  acquired 
whether  the  property  be  removed  immediately  before,  or  not 
until,  the  act  of  bankruptcy. 

Parke,  J. : 

This  is  a  very   plain  case.     It  is  perfectly  clear  that  the 

assignees  of  a  bankrupt  are  not  entitled  to  recover  goods  under 

[  *67s  J       the  6  Geo.  IV.  c.  16,  s.  72,  unless  the  *bankrupt  at  the  time  he 

(1)  8  T.  E.  82.  (2)  Buck's  B.  C.  149. 
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became  bankrupt  had  the  posseBsion  of  the  goods  by  the  consent  Smith 
and  permission  of  the  true  owner.  The  dividing  point  is  the  act  ToppiNa. 
of  bankruptcy.  Now  here,  on  the  day  before  the  bankruptcy, 
Hare,  a  clerk  who  usually  transacted  the  plaintiff's  business  in 
his  absence,  applied  at  Lundie's,  the  banjcrupt's,  office,  for  the 
wine,  and  Lundie's  clerk  refused  to  deliver  it.  Then,  if  the 
demand  of  Hare  was  equivalent  to  a  demand  by  the  plaintiff, 
the  bankrupt  had  not  the  possession  of  the  goods  at  the  time 
when  he  became  bankrupt  with  the  consent  of  the  true  owner ; 
and  as  we  may  draw  from  the  facts  such  inferences  as  a  jury 
might,  I  think  we  must  say  that  Hare  had  authority  to  make 
the  demand.     That  being  so,  the  plaintiff  is  entitled  to  recover. 

Taunton,  J.  concurred. 

Patteson,  J. : 

I  am  of  the  same  opinion.     The  attempt  on  the  part  of  the 
defendant  is  to  satisfy  us  that  an  express  dissent  is  a  consent. 

Judfj meat  for  the  pUiintiff. 


REX  v.  TREGAETHEN.  ^^ 

(5  Barn.  &  Adol.  678—680 ;  S.  C.  2  N.  &  M.  379.)  [  678  ] 

A  party  gave  information  on  oath  before  a  magistrate,  that  from  certain 
language  used  towards  him  he  was  in  bodily  fear  from  another ;  and  the 
magistrate,  upon  hearing  the  complaint,  required  the  latter  to  enter  into 
recognisances  to  keep  the  peace.  On  motion  to  discharge  the  recog- 
nisances, on  the  ground  that  the  h&nguage  was  used  in  a  metaphorical 
sense  only,  the  Court  refused  to  interfere,  because  it  was  fur  the  magistrate 
to  judge  in  what  sense  the  language  was  used. 

The  defendant  and  one  William  Matthews,  being  rival  sail- 
makers  at  Penzance  in  Cornwall,  and  meeting  there  on  the 
30th  of  October,  1833,  the  defendant,  *addressing  Matthews,  [  *«7J)  ] 
said,  ''  The  rod  (alluding  to  an  expression  said  to  have  been  used 
by  Matthews  towards  the  defendant)  you  have  in  pickle  for  me, 
you  must  prepare  yourself  to  receive  such  a  castigation  with  as 
you  deserve;  and  I  am  determined  you  shall  have  it."  Some 
altercation  then  passed  between  the  parties ;  and,  on  the  same 
day,  the  defendant  sent  a  letter  to  Matthews,  containing  the 
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Bex  following  expressions :  **  The  rod  you  have  had  so  long  in  pickle 
Tebgab-  ior  me  is  now  so  well  saturated,  that  it  is,  in  every  respect, 
THmr.  complete  and  fit  for  use;  and,  instead  of  applying  it  to  my 
shoulders,  you  must  now  prepare  yourself  to  receive  such  a 
castigation  as  your  dastardly  cowardice  and  intriguing  designs 
most  justly  merit.  I  will  no  longer  scruple  to  expose  your 
infamous  conduct."  The  letter  then  proceeded  to  give  several 
instances  in  which  the  writer  alleged  Matthews  to  have  been 
guilty  of  fraud  in  the  trade  of  a  sail-maker,  and  challenged 
Matthews  to  meet  those  charges.  On  the  following  morning  the 
defendant  was  summoned  to  attend  before  the  mayor  of  Penzance, 
to  be  bound  over  to  keep  the  peace  on  the  application  of  Matthews, 
founded  on  the  above  conversation  and  letter:  he  accordingly 
attended  at  the  office  of  the  town  clerk,  when,  the  conversation 
and  letter  having  been  sworn  to  by  Matthews,  he  was  asked  by 
the  town  clerk  whether,  from  the  language,  threats,  and  letters 
of  the  defendant,  he  was  not  in  bodily  fear  from  the  defendant ; 
and  Matthews  having  answered  in  the  affirmative,  the  defendant 
was  compelled  to  enter  into  a  recognisance  of  1001.  himself,  and 
two  sureties  of  50L  each,  to  keep  the  peace  towards  Matthews 
for  six  months. 

[  680  ]  Cowling  moved  for  a  certiorari  to  remove  the  recognisances 

and  information  taken,  in  order  that  the  recognisances  might  be 
discharged,  or  the  amount  reduced;  and  contended  that  the 
magistrate  had  not  jurisdiction  to  require  recognisances,  the 
words  used  not  importing  any  threat  of  bodily  injury. 

(Parke,  J. :  We  cannot  interfere  where  the  magistrate  has 
exercised  his  discretion,  if  he  has  proceeded  on  a  sufficient 
information  on  oath.) 

The  information  was  not  sufficient.  Matthews  swore  generally, 
in  answer  to  a  question  put  to  him  by  the  town  clerk,  that,  from 
language,  threats,  and  letters  received  from  the  defendant,  he 
was  in  bodily  fear.  Now  the  language  used,  "  The  rod  you  have 
had  in  pickle  for  me,"  &c.  was  used  in  a  metaphorical  sense; 
and  coupled  with  the  explanation  contained  in  the  letter,  could 
afford  Matthews  no  ground  to  fear  bodily  injury. 
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(Taunton,  J.  :^  You  say  that  the  charge  in  the  information,         Rkx 
that  Matthews  was  in  bodily  fear,  was  not  proved  by  the  facts,      tbboar- 
because  the  language  was  used  in  a  metaphorical  sense ;  but  the        then. 
mayor  of  Penzance  had  a  right  to  exercise  his  judgment  whether 
it  was  used  metaphorically  or  not.) 

Parke,  J.  (i): 

The  magistrate  having,  in  the  exercise  of  his  discretion,  thought 
that  there  was  ground  for  requiring  the  defendant  to  enter  into 
recognisances  to  keep  the  peace,  this  Court  cannot  interfere. 

Taunton  and  Pattbson,  JJ.  concurred. 

Rule  refused. 


In  the  Matter  of  JOHN  WALLEE  POE  (2).  i8»3. 

(5  Bam.  &  Adol.  681—688  ;  S.  C.  2  N.  &  M.  636 ;  3  L.  J.  (N.  S.)  K.  B.  33.)         [  681  ] 

A  prohibition  cannot  issue  to  a  court-martial,  after  its  sentence  has 
been  ratified  by  the  King  and  carried' into  execution. 

PRiCEy  on  a  former  day  of  this  Term,  moved  for  a  rule  to 
shew  cause  ''  why  a  prohibition  should  not  issue  to  the  Judge- 
Martial  and  Advocate-General  of  his  Majesty's  forces,  to  restrain 
the  execution  of  the  sentence  of  a  court-martial,"  passed  under 
the  following  circumstances : 

John  Waller  Poe,  on  whose  behalf  the  application  was  made, 
was  arraigned  and  tried  before  a  general  court-martial,  held  in 
the  garrison  at  Chatham  on  the  26th  of  August,  1838,  and 
continued  by  adjournment  till  the  11th  of  September  following, 
on  a  charge,  "That  he  the  said  J.  W.  P."  (described  as  Lieu- 
tenant J.  W.  P.  of  the  55th  Begiment),  being  a  passenger  on 
board  the  ship  desar  on  her  passage  from  Calcutta  to  England, 
was,  on  or  about  the  12th  of  February,  1832,  accused  of  stealing 
a  five  pound  Bank  of  England  note,  and  certain  articles  of 
wearing  apparel,  the  property  of  one  Thomas  Boss  then  acting 

(1)  Denman,  Ch.  J.  was  at  the  164,  176,  45  L.  J.  Ch.  731,  737 ;  and 
Privy  Council.  by  Grove,  J.  in  Orani  v.  Secretary  of 

(2)  Cited  and  applied  by  Malins,  State  for  India  (1877)  2  C.  P.  D.  445, 
V.-C.  in  In  re  Tu/nell  (1876)  3  Ch.  D.  455, 46  L.  J.  C.  P.  681,  687.— B.  C. 
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In  re  PoE.  as  his  servant,  and  which  property  the  said  T.  B.  alleged 
had  been  taken  out  of  his  trunks  in  his  the  said  J.  W.  P.'s 
cabin;  and  the  aforesaid  accusation  against  the  said  J.  W.  P. 
] laving  been  thereupon  enquired  into  by  Captain  Watt  command- 
ing the  ship,  by  Lieutenant-Colonel  Cunningham  and  other 
officers  on  board,  they  the  said  officers  and  passengers  forthwith 
expelled  the  said  J.  W.  P.  from  their  table  and  society;  not 
permitting  him  to  enter  the  general  cabin,  or  to  have  any  asso- 
ciation whatever  with  them  during  the  remainder  of  the  voyage : 
[  *<»82  ]  nevertheless,  the  said  J.  W.  P.,  under  circumstances  *so  degrad- 
ing and  disgraceful  to  him,  neither  then,  nor  at  any  time  after- 
wards, took  any  measures  as  became  an  officer  and  a  gentleman 
to  vindicate  his  honour  and  reputation ;  al^  such  conduct  as 
aforesaid  being  to  the  prejudice  of  good  order  and  military 
discipline."  The  said  J.  W.  P.  objected,  before  and  at  the  trial, 
that  the  charge  against  him  did  not,  expressly  or  constructively, 
impute  any  military  offence,  or  infraction  of  any  of  the  articles 
of  war,  or  any  positive  act  of  misconduct  or  neglect,  to  the 
prejudice  of  good  order  and 'military  discipline;  nor  was  there 
any  thing  in  the  said  charge,  if  true,  so  far  as  it  averred  any 
fact,  which  subjected  him  to  be  arraigned  or  tried  as  a  military 
officer.  The  Court,  however,  proceeded  with  the  trial;  and, 
after  deliberating  upon  the  charges,  came  to  the  following 
decision,  which  they  transmitted  to  the  commander-in-chief: 
''The  Court  having  maturely  weighed  and  considered  the 
evidence  adduced  in  support  of  the  prosecution,  together  with 
the  prisoner's  defence,  and  the  evidence  adduced  in  support  of 
it,  is  of  opinion  that  the  prisoner  is  guilty  of  the  whole  of  the 
charge  produced  against  him,  in  breach  of  the  articles  of  war. 
The  Court  does,  therefore,  sentence  him,  the  prisoner  Lieutenant 
J.  W.  P.  of  the  55th  Begiment  of  infantry,  to  be  dismissed  his 
Majesty's  service.  The  Court,  in  coming  to  the  above  finding 
and  sentence,  trusts  it  may  be  allowed  to  add,  that  it  has  con- 
sidered the  charge  produced  against  the  prisoner  entirely  in  a 
military  point  of  view,  as  affecting  the  good  order  and  discipline 
of  the  army ;  and  that  it  does  not  mean,  by  its  sentence,  to  offer 
any  opinion  as  to  the  original  charge  of  theft,  of  which  the 
prisoner  was  accused  by  the  man  Boss.'*     The  sentence  was 
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confirmed  by  the  King,  and  carried  into  execation.     The  *said     in  re  Poe. 
J.  W.  P.  at  the  time  mentioned  in  the  above  charge  was  proceed-      [  *^^  3 
ing  home  as  a  private  passenger  on  board  the  desar,  on  leave  of 
absence  from  his  regiment  for  two  years. 

Price,  in  moving  for  the  rule : 

The  offence  charged  in  this  case  was  not  within  the  articles 
of  war,  and  therefore  could  not  be  tried  by  a  court-martial, 
the  Mutiny  Act,  8  &  4  Will.  IV.  c.  5,  s.  5  (i),  only  empowering  his 
Majesty  to  appoint  courts-martial  *'  for  bringing  offenders  against 
the  articles  of  war  to  justice."  The  seventieth  clause  of  those 
articles  may,  perhaps,  be  cited  in  answer,  which  directs  that 
''all  crimes  not  capital,  and  all  disorders  and  neglects  which 
officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good 
order  and  military  discipline,  though  not  specified  in  the  fore- 
going cases,  or  in  our  articles  of  war,  shall  be  taken  cognizance 
of  by  courts-martial,  according  to  the  nature  and  degree  of  the 
offence."  But,  as  Lord  Coke  intimates,  (in  speaking  of  the 
President  and  Council  of  the  North,  instituted  by  Henry  the 
Eighth,)  a  Court  cannot  legally  exercise  an  authority  which  rests 
on  vague  and  undefined  instructions,  and  such  as  cannot  be 
understood  by  the  subject :  4  Inst.  245,  246.  There  is  nothing 
in  itself  disgraceful  in  the  fact  charged  upon  this  party ;  it  is 
merely  that  he  was  accused  of  an  offence:  it  does  not  appear 
that,  after  the  ship  arrived  in  this  country,  the  accuser  had  done 
any  thing  to  make  good  his  charge,  or  the  accused  had  had  any 
opportunity  to  take  steps  for  his  own  vindication. 

(Dbnman,  Ch.  J. :  Does  any  thing  now  remain  to  be  done  by 
the  court-martial  ?) 

In  Grant  v.  Sir  Charles  Oould(2),  the  court-martial  had  reported 

to  the  King ;  but  there  a  prohibition  was  moved  for,  to  prevent 

the  execution  of  *the  sentence ;  and  it  is  clear,  from  the  judgment       f  *684  ] 

of  Lord  LouoHBOBouoH,  that  in  his  opinion  the  prohibition  would 

have  lain,  if  the  case  had  not  proved  (as  it  ultimately  did)  to  be 

(1)  Bepealed,  S.  L.  B.  Act,  1874 ;      yarious  annual  amending  Acts, 
see  now  the  Army  Act,  1881,  and  the         (2)  3  B.  B.  342  (2  H.  Bl.  69). 


6£4  1833.     K.  B.     5  B.  &  AD.  684—685.  [r.b. 

In  re  Pos,  within  the  jurisdiction  of  that  Court.  The  sentence  there,  as 
to  one  part  of  it,  viz.  degradation  from  rank,  must  have  already 
taken  effect  when  the  application  was  made.  The  finding  of  the 
Court  had  been  confirmed  by  the  King,  as  in  the  present  case. 

(Parke,  J. :  Here  nothing  remains  to  be  done  in  execution  of 
the  sentence.) 

The  party  may  be  restored  to  his  rank,  which  is  often  done  in 
such  cases  after  a  nominal  dismissal. 

(Taukton,  J. :  To  whom  is  the  prohibition  to  be  addressed?) 

It  may  go  to  the  Judge-Martial. 

(Denman,  Ch.  J. :  What  are  we  to  prohibit  him  from  doing?) 

From  enforcing  the  sentence.     It  is  a  continuing  sentence.     The 
Court  may  be  re-assembled  to  revise  it. 

(Taunton,  J. :  The  ordinary  course,  where  a  party  thinks 
himself  aggrieved  by  the  decision  of  a  court-martial,  is  to  draw 
up  a  memorial  to  the  King,  which  is  then  referred  to  the  Judge- 
Advocate,  and,  as  I  think  I  can  state  with  certainty,  undergoes  a 
most  minute  and  elaborate  investigation  in  his  office  (i). 

Denman,  Ch.  J. :  Is  there  any  instance  in  which  this  Court 
has  interfered  by  prohibition,  after  the  sentence  of  an  inferior 
Court  had  been  fully  carried  into  effect  ? 

Parke,  J. :  If  we  granted  the  writ  under  such  circumstances, 
there  would  be  no  case,  in  which  the  party  was  still  alive,  where 
an  application  like  the  present  might  not  be  made  to  this  Court. 
I,  for  one,  should  pause  before  I  established  such  a  precedent.) 

The  Court,  however,  allowed  the  case  to  stand  over,  in  order 
[  •685  ]       that  Price  might  look  into  the  authorities  with  *reference  to 

(1)  See,  aB  to  the  revision  of  sen-  pendix,  No.  zziy.  4th  edit.,  and  the 

tenoes  on  memorial  to  the  King  in  case  of  Capt  Coffin  in  the  same  work, 

ooiincil,  the  case  of   Lieut,  Frye^  1  yol.  ii.  p.  1^90,  where  the  memorial 

Macarthur  on  Courts-Martial,  Ap-  was  referred  to  the  twelve  Judges. 
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the  question  last  put  by  the  Lord  Chief  Justice.    And,  on  a     in  re  poe. 
snbseqnent  day  (November  8th), 

Price,  being  desired  by  the  Court  to  name  any  authorities 
which  he  had  found  applicable  to  the  point  (but  without  re- 
arguing the  case),  mentioned  the  following :  2  Inst.  tit.  Articuli 
Cleri,  sect.  3,  p.  602 ;  same  title,  sect.  14,  p.  609.  The  resolu- 
tion of  the  Judges  in  Sir  John  Bennet  v.  Dr.  Easedcde  (i),  that  a 
sentence  of  the  Star-Chamber,  making  the  plaintiff  incapable  of 
any  office  of  judicature,  "  never  took  from  him  the  office,  but 
the  execution  thereof,  nor  gave  authority  to  place  others."  Isabel 
PeeVs  case  (2),  Walker  v.  Adams  (3),  Scarborough  v.  Justus  Lyrus  (4), 
Fitzherbert,  N.  B.  45  F.  106  D.  The  form  of  a  writ  of  prohibi- 
tion in  Segist.  Brev.  38,  concluding  "  et  si  quid  per  vos  minus 
rite  in  hac  parte  attentatum  fuerit,  id  sine  dilatione  revocari 
faciatis."  Similar  forms,  Begist.  Brev.  39,  40,  48;  Hoine  v. 
Karl  Camden  (o). 

(Parke,  J. :  The  King  has  ratified  the  sentence  of  dismissal  in 
this  case ;  and  he  might  also  have  dismissed  the  officer  without 
any  court-martial.) 

Home  V.  Lord  Bentinck  (judgment  of  Dallas,  Ch.  J.)  (6)  furnishes 
an  answer  to  this  observation.  Where  a  court-martial  has,  in  fact, 
been  held,  this  Court  may  restrain  its  proceedings  by  prohibition, 
whatever  might  be  the  case  if  a  different  course  had  been  adopted. 

(Parke,  J.  also  referred  to  the  authorities  cited  in  Com.  Dig. 

Prohibition,   D.,   particularly  II all  v.  Norwood  (7),  as  making 

against  the  present  motion.) 

Cur.  adv.  vult, 

Dbnman,  Ch.  J.,  in  the  same  Term  (November  14th),  delivered       [  «8t;  ] 
the  judgment  of  the  Court  : 

An  application  was  made  for  a  rule  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue,  prohibiting  the  execution  of  the 

(1)  Cro.  Car.  55.  was  against  the  prohibition. 

(2)  Cro.  Car.  113.  (5)  2  H.  BL  533. 

(3)  1  Sid.  331;  2  Keb.  200,  215,  (6)  22  R.  E.  at  p.  754  (8  Price,  249). 
227.  (7)  1  Sid.  166. 

(4)  Latcli.  252,  where  the  decision 

R.R. — ^VOL.  XXXIX.  40 
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la  re  PoE.  sentence  of  a  court-martial,  which,  in  the  month  of  August,  had 
been  holden  at  Chatham,  on  charges  preferred  against  an  ofScer 
in  the  55th  Begiment,  on  the  ground  that  the  facts  alleged  in 
the  charge  were  insufficient  to  bring  the  party  within  the  articles 
of  war.  In  the  course  of  the  statement  it  appeared  that  a  com- 
mission had  been  directed  to  certain  officers,  for  the  purpose  of 
carrying  on  this  enquiry;  that  witnesses  had  been  exaniined, 
and  the  trial  proceeded  to  its  termination;  that  the  Court  had 
pronounced  the  defendant  guilty,  and  sentenced  him  to  be  dis> 
missed  from  his  Majesty's  service,  and,  finally,  that  that  sentence 
had  been  ratified  and  approved  by  the  King,  who  had  accordingly 
dismissed  the  applicant  from  the  army.  We  could  not  under- 
stand why,  and  to  what  end,  a  prohibition  should  be  granted, 
nor  to  whom  it  could  be  directed,  nor  what  it  could  prohibit ;  for 
not  only  had  the  sentence  been  carried  into  complete  execution, 
but  the  court-martial  itself,  having  performed  all  its  functions, 
had  ceased  to  exist.  The  learned  counsel,  however,  argued  that 
the  writ  might  be  directed  to  the  Judge- Advocate,  as  in  the  case 
of  Grant  v.  Gould  (i),  which  case,  or  rather  some  parts  of  Lord 
Loughborough's  elaborate  judgment  upon  it,  were  supposed  to 
fm*nish  authority  for  granting  this  rule.  We  may  here  observe, 
that  the  rule  for  a  prohibition  was  there  discharged,  on  its  being 
satisfactorily  proved  that  no  valid  objection  to  the  proceedings  of 
[  *i>87  ]  the  court-martial  existed,  and  nothing  *was  said  respecting  the 
person  to  whom  it  was  addressed ;  otherwise  it  is  not  easy  to  see 
what  power  the  Judge-Advocate  could  possess  after  the  sentence 
had  been  reported  to  his  Majesty,  and  received  his  Royal  approba- 
tion ;  and  the  prayer  of  the  suggestion  is  remarkable  in  humbly 
imploring  that  **  the  writ  may  be  directed  to  Sir  Charles  Gould 
the  Judge- Advocate,  or  to  some  other  competent  person  or  per- 
sons, to  hinder  him  from  proceeding  in  ordering  the  execution 
of  the  sentence."  That  case  clearly  falls  short  of  the  purpose 
for  which  it  was  cited,  as  the  sentence  was  not  fully  executed, 
and  this  fact  is  stated  in  the  affidavit  on  which  the  rule  was 
founded. 

•  We,  therefore,  desired  to  be  furnished  with  some  authority  (if 
any  could  be  found)  for  granting  a  prohibition,  aft^r  complete 

(1)  3  B.  R.  342  (2  II.  Bl.  69). 
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execution  of  the  sentence  imposed  by  the  inferior  Court ;  and  in  re  Poe. 
several  cases  were,  at  a  subsequent  date,  laid  before  us ;  none  of 
which,  however,  on  examination,  appear  to  us  to  establish  the 
proposition,  while  others  are  examples  of  acting  on  the  contrary 
doctrine.  In  Hall  v.  Norwood  (i)  the  Court  held  that  a  motion 
for  a  prohibition  came  too  late  after  judgment  and  execution  in 
the  Court  below,  because  there  is  no  person  who  can  be  pro- 
hibited. And  a  similar  view  is  taken  in  Darby  v.  Cosens  (2), 
by  AsHHURST  and  Buller,  JJ.,  the  only  Judges  in  Court,  who 
support  the  prohibition  on  the  ground  that  something  remained 
to  be  done.  But  it  is  needless  to  enter  at  large  into  the  law  of 
prohibition  in  general,  for  a  court-martial  stands  on  grounds 
peculiar  to  itself.  When  it  pronounced  its  sentence,  it  ceased  to 
exist  (3).  To  the  Judge- Advocate  no  other  *duty  then  belonged  [  •(JSS  ] 
than  that  of  transmitting  the  sentence  for  approbation ;  and 
even  supposing  the  case  of  Grant  v.  Goidd  to  furnish  some 
argument  that  a  writ  of  this  nature  might  be  directed  to  him 
before  execution  of  the  sentence,  still  it  is  impossible  to  discover 
what  he  could  be  required  to  abstain  from  after  execution.  If, 
then,  the  writ  were  to  issue  at  all,  we  see  no  Com*t  or  individual 
to  whom  it  could  be  addressed  other  than  the  King  himself,  who, 
acting  on  the  sentence,  has  been  pleased  to  dismiss  the  officer 
from  his  service.  Now,  admitting  for  a  moment  that  it  were 
possible  to  address  any  writ  directly  to  his  Majesty,  when  it  is 
considered  that  this  power  is  undoubtedly  inherent  in  the  Crown, 
and  might  have  been  lawfully  executed  even  without  any  court- 
martial,  it  will  at  once  appear  manifest  that  no  prohibition  can 
lie  in  such  a  case.  For  what  the  King  had  power  to  do,  inde- 
jiendently  of  any  enquiry,  he  plainly  may  do,  though  the  enquiry 
should  not  be  satisfactory  to  a  court  of  law,  or  even  though  the 
Court  which  conducted  it  had  no  legal  jurisdiction  to  enquke. 
We  do  not  think  it  necessary  to  consider  whether  the  charge 

(1)  1  Sid.  166.  is,  that  they  may  be  directed  to  revise 

(2)  1  T.  B.  552.  the  sentence,  or  to  intimate  publicly  in 

(3)  See,  however,  1  Macarthur  on  Court  to  the  person  tried,  his  Ma  jesty^s 
Courts-Martial,  p.  262,  4th  edit. ;  in  pleasure,  or  that  of  the  commander-in- 
which  it  is  said  that  military  courts-  chief.  See  also  p.  131  and  Appendix, 
martial  remain  in  existence  till  dis-  No.  iv.  (Orders  in  Lieut.  Jephsoji's 
solved  by  the  same  authority  by  which  case)  in  the  same  volume. 

they  were  held ;  and  the  i*eason  given 

40—2 
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Ill  re  roE.     that  has  been  tried  is  so  framed  as  to  bring  the  party  within  the 

articles  of  war ;  but  we  agree  with  Lord  Loughborough's  remark 

in  Grant  v.  Gould,  **It  would  be  extremely  absurd  to  expect 

the  same  precision  in  a  charge  brought  before  a  court-martial 

as  is  required  to  support  a  conviction  by  a  justice  of  the  peace." 

We  are  all  clearly  of  opinion  tha1>  the  rule  moved  for  cannot  ])e 

granted. 

Rule  refused. 


183^.  DOE  D.  ERITCHABD  and  Others  i\  DODl). 

[  681>  J  (5  Barn.  &  Adol.  689—694 ;  S.  C.  2  N.  &  M.  838.) 

Where  A.  demises  to  B.  for  the  term  of  his  natural  life,  the  demise  is, 
prhnd  facie,  for  the  life  of  B.  But  where  A.  demised  to  B.,  his  executors 
and  administrators,  for  the  term  of  his  natural  life,  and  the  lease  con- 
tained a  covenant  by  A.  for  quiet  enjoyment  of  the  premises  by  B.,  his 
executors,  &c.  during  the  natui*al  life  of  A. : 

Held,  that  the  word  "  his  "  in  the  demising  clause  must  be  referred  to 
A.,  the  grantor,  and  not  to  B.,  though  his  name  was  the  last  antecedent. 

On  the  trial  of  this  ejectment  before  Denman,  Ch.  J.,  at  the 
sittings  in  Middlesex  after  Hilary  Term,  1883,  a  verdict  was 
found  for  the  plaintiff,  but  leave  given  to  move  to  enter  a  non- 
suit, which  motion  was  made  in  the  ensuing  Term,  and  a  rule 
nisi  granted.  Upon  shewing  cause  against  the  rule,  the  only 
point  which  it  is  deemed  necessary  to  notice  arose  on  the  con- 
struction of  the  following  lease ;  the  defendant's  counsel  insisting 
that  it  was  a  lease  for  the  life  of  John  Pritchard  therein  men- 
tioned; and  the  plaintiff's  counsel,  that  it  was  for  the  life  of 
John  Adams  the  lessee,  who  died  in  J.  Pritchard's  lifetime. 

The  lease  purported  to  be  made  on  the  24th  of  May,  1816, 
between  Zachariah  Kemp  and  James  Gorrick,  assignees  of  the 
estate  and  effects  of  John  Pritchard  the  younger,  a  bankrupt, 
of  the  first  part ;  the  said  John  Pritchard  of  the  second  part ; 
and  John  Adams  of  the  third  part;  and  it  began  with  the 
following  recital:  ''Whereas,  by  an  agreement  in  writing (i), 
bearing  date  the  4th  day  of  December,  1807,  the  said  John 
Pritchard  agreed  to  let,  and  the  said  John  Adams  agreed  to 
take,  all  that  piece  or  parcel  of  land  and  premises  hereinafter 

(I)  Not  proved  at  the  tiial. 
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particularly  mentioned,   and  hereby  leased   and    demised,   or        DoEd. 

P  RITCH  AHD 

mentioned  or  intended  so  to  be,  from  Christmas  Day  then  last,  c, 

for  the  term  of  his  natural  life,  and  the  said  John  Adams  agreed  ^odd. 
to  lay  out  and  expend  *on  the  said  piece  or  parcel  of  land  440/.  [  *6iK)  ] 
in  building,  &c.  as  also  the  expenses  of  leases,  &c.  And  the 
said  John  Pritchard  agreed  to  grant  a  lease  of  the  said  premises 
when  thereunto  required."  The  indenture  then  further  recited, 
that  a  commission  of  bankrupt  had  issued  against  J.  Pritchard, 
under  which  he  had  been  duly  declared  a  bankrupt,  and  his 
estate  assigned  to  Kemp  and  Gorrick;  and  it  then  proceeded 
as  follows : 

''  Now  this  indenture  witnesseth,  that  in  pursuance  and 
performance  of  the  aforesaid  agreement,  and  in  consideration 
of  the  trouble  and  expense  the  said  John  Adams  hath  been 
at  and  put  unto  in  erecting  and  building  the  messuages  and 
tenements  erected  and  built  by  him  in  pursuance  of  such  agree- 
ment, on  the  said  piece  or  parcel  of  land  hereinafter  leased  and 
demised,  or  intended  so  to  be,  as  also  in  consideration  of  the 
rents,  covenants,  and  agreements  hereinafter  reserved  and  con- 
tained ;  and  which,  on  the  part  and  behalf  of  the  said  John 
Adams,  his  executors,  administrators,  or  assigns,  are  to  be  paid, 
done,  and  performed,  they,  the  said  Z.  Kemp  and  J.  Corrick, 
at  the  request  and  by  the  direction  of  the  said  John  Pritchard, 
testified  by  his  being  a  party  to  and  executing  these  presents, 
have,  and  each  of  them  hath,  demised,  leased,  set,  and  to  farm 
letten,  and  by  these  presents  do,  and  each  of  them  doth,  demise, 
lease,  &c. ;  and  the  said  John  Pritchard  hath  also  demised,  &c., 
and  by  these  presents  doth  demise,  &c.  unto  the  said  John 
Adams,  his  executors,  administrators,  and  assigns,  all  that  piece 
or  parcel  of  a  field,  called  the  Clay  Pit  Field,  situate,  &c.  con- 
taining, &c.  of  which  said  piece  or  parcel  of  land  the  said  John 
Pritchard  was,  and  is,  tenant  for  life  under  the  will  of  Andrew 
Pritchard,  late  of,  &c.,  and  which  is  the  same  piece  or  parcel 
of  *land  and  premises  as  was  agreed  to  be  leased  by  the  said  [  **>^i  ] 
John  Pritchard,  to  the  said  John  Adams  by  the  said  agreement, 
on  which  the  said  John  Adams  hath  already  erected  three  mes- 
suages or  tenements,  together  with  all  yards  and  gardens,  &c., 
and  appurtenances  whatsoever  to  the  said   piece  or  parcel  of 
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i>OE  d.       land,  messuages,  or  tenements  belonging,  or  in  any  wise  apper- 
r.      ^    taining :  To  have  and  to  hold  the  said  piece  or  parcel  of  land, 

DoDD.  messuages,  or  tenements  and  premises,  with  all  and  every  the 
appurtenances,  unto  the  said  John  Adams,  his  executors, 
administrators,  and  assigns,  from  Midsummer  Day  now  last  past, 
for  and  during  the  term  of  his  natural  life,  ^nelding  and  paying 
therefor,  yearly  and  every  year,  during  the  continuance  of  the 
said  term,  determinable  as  aforesaid,  unto  the  said  Z.  Kemp 
and  J.  Corrick,  their  heirs  and  assigns,  the  yearly  rent,"  &c. 

Then  followed  a  covenant  by  Adams,  for  himself,  his  executors, 
administrators,  and  assigns,  *^  at  all  times  during  the  continu- 
ance of  the  term  thereby  demised,  determinable  as  aforesaid," 
to  pay  the  said  rent  to  Kemp  and  Corrick  on  the  stated  days. 
Covenant  by,  and  for  the  same  parties,  to  repair  and  keep  in 
repair  the  messuages  erected,  and  that  might  be  erected  on  the 
said  premises,  and  the  said  premises,  &c.,  so  repaired,  &c.,  ''  at 
the  end  of  the  said  term,  or  other  sooner  determination  of  this 
lease  by  the  death  of  the  said  John  Pritchard  or  otherwise," 
peaceably  and  quietly  to  yield  up  to  Kemp  and  Corrick,  their 
heirs  and  assigns.  Covenant  for  liberty  to  K.  and  C.  to  enter 
and  view  the  state  of  repair,  and  to  give  notice  of  defects,  which 
Adams  bound  himself,  his  executors,  &c.  to  repair  within  three 
months  after  such  notice.  Covenant  for  the  re-entry  of  K.  and 
C,  their  heirs  and  assigns,  upon  Adams,  his  executors,  &c. 

[  •692  ]  if  the  *rent  should  be  in  arrear,  or  repairs  undone,  &c.  Cove- 
nant by  K.  and  C,  and  J.  P.,  for  themselves,  their  heirs, 
executors,  &c.  to  Adams,  his  executors,  &c.,  that  Adams,  his 
executors,  administrators,  and  assigns,  paying  the  said  rent  and 
performing  the  said  covenants,  '*  shall  and  may  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 
piece  or  parcel  of  land,  messuages,  or  tenements,  and  all  other 
the  said  hereby  demised  premises  with  the  appurtenances, 
during  the  natural  life  of  the  said  John  Pritchard,  without 
any  lawful  let,  suit,  trouble,  denial,  eviction,  &c.  of,  from,  or  by 
the  said  Z.  Kemp,  J.  Corrick,  and  John  Pritchard,  or  any 
of  them,  or  of,  from,  or  by,  any  person  or  persons  lawfully 
or  equitably  claiming  by,  from,  or  under,  or  in  trust  for  them, 
or  any  of  them." 
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Sir  James  Scarlett  and  Comyn,  in  this  Tenn,  shewed  cause       DoEd. 

Pbitohabd 

against  the  rule,  which  was  supported  by  F.  Pollock.    Every  ». 

material    observation    upon    the  lease  will    be  found    in  the 
judgments  delivered  by  the  Court. 


DODD. 


Denman,  Gh.  J. : 

I  thought,  upon  the  trial,  that  the  granting  part  of  this  lease 
was  all  that  I  could  properly  look  to ;  and,  referring  to  the  name 
which  stood  as  the  last  antecedent  to  the  words  ''his  natural 
life  "  in  that  part  of  the  lease,  it  seemed  to  me  that  the  whole 
must  be  construed  as  a  grant  of  lease  for  the  life  of  John  Adams 
only,  though  there  was  every  appearance  of  a  different  intention 
in  other  parts  of  the  deed.  But,  looking  to  the  covenant  for 
quiet  enjoyment,  which  expressly  declares  that  the  lessee  shall 
occupy  during  the  natural  life  of  John  Pritchard,  to  the  evident 
intention  of  the  whole  instrument,  and  to  the  circumstance  of 
*the  demise  and  covenants  being  made  to  Adams, "  his  executors  [  *693  ] 
and  administrators,"  I  am  now  of  opinion  that  the  lease  must 
be  taken  to  have  been  granted  for  the  life  of  John  Pritchard, 
and  not  of  that  party  whose  executors  and  administrators  are 
included  with  himself  in  the  grant. 

Parke,  J. : 

I  am  of  the  same  opinion.  I  do  not,  however,  think  that  the 
covenant  for  quiet  enjoyment,  in  this  deed,  of  itself  constituted 
a  demise  for  the  Kfe  of  John  Pritchard.  It  is  true  that  any 
words  which  express  the  intent  of  giving  possession  for  a  certain 
time  may,  in  construction  of  law,  amount  to  a  lease ;  but  here 
there  is  a  regular  lease  by  proper  words  of  demise.  The  cove- 
nant for  quiet  enjoyment  cannot  operate  of  itself  as  a  lease, 
though  it  may  assist  in  construing  that  lease.  The  words  of  the 
demise  are,  that  Pritchard  doth  demise,  set,  and  to  farm  let,  the 
premises  unto  the  said  John  Adams,  his  executors,  adminis- 
trators, and  assigns,  from  Midsummer  Day  last, ''  for  and  during 
the  term  of  his  natural  life.'*  The  next  antecedent  to  ''his" 
is  certainly  the  name  of  John  Adams ;  but  the  other  words  shew 
that  the  intention  was  to  convey  an  interest,  not  merely  to 
John  Adams,   but  to  his  representatives  after  his  death.    It 
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Doe  «i.       follows  that  the  life  contemplated  was  the  life  of  Pritchard;  and 

IT.  this  construction  is  the  most  beneficial  to  the  grantee.    And 

DoDD.        ^Yxqh  comes  the  covenant  for  quiet  enjoyment,   which  shews 

clearly  the  intention  of  the  grantor  in  the  previous  parts  of  the 

instrument. 

Taunton,  J. : 

The  words  of  demise  are  certainly  important,  but  they  are 
not  conclusive.  When  A.  demises  to  B.,  for  the  term  of  his  life, 
the  word  "  his  *'  would,  in  ordinary  construction,  apply  to  B. 
[  *694  ]  as  the  last  ^antecedent.  But  instances  perpetually  occur  where 
that  word  is  used,  and  does  not  refer  to  the  last  party  named. 
The  words  of  demise  are,  at  most,  ambiguous,  and  being  so,  they 
may  derive  explanation  from  the  other  parts  of  the  instrument. 
Then  the  covenant  for  quiet  enjoyment  during  the  natural  life 
of  Pritchard  tends  very  strongly  to  expound  the  intention  of  the 
parties.  It  is  not  necessary  to  say  that  such  a  covenant  would 
operate  here  as  an  actual  demise  ;  though  it  is  a  doctrine  as  old 
as  the  Year  Books  (i),  that  a  licence  to  enter  and  occupy  land 
amounts  to  a  lease.  But  the  covenant,  as  it  stands  here,  is  a 
very  strong  proof  of  the  intention  to  grant  for  Pritchard's  life, 
and  not  that  of  Adams. 

Pattbson,  J. : 

The  word  '*  his  "  in  the  demising  clause  is  ambiguous ;  but 
then  comes  the  covenant,  that  Adams  shall  quietly  enjoy  during 
Pritchard's  life,  which  alone  would  satisfy  me  that  a  lease  for 
Pritchard's  life  was  contemplated  in  the  demising  clause.  The 
whole  instrument,  taken  together,  suggests  that  construction. 
The  executors  and  administrators  of  Adams  would  not  have  been 
named  if  the  demise  intended  had  been  only  for  his  life. 

Rule  absolute. 

(1)  5  Hen.  VII.  1 ;  Bac.  Abr.  Leases,  (K),  p.  817,  7th  ed. 


[  713  ] 
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HAEE  V.  HORTOJf .  i^^s. 

Sov,  18. 
(5  Bam.  &  Adol.  715—730;  S.  C.  2  N.  &  M.  428 ;  3  L.  J.  (N.  S.)  K.  B.  41.) 

A.,  by  a  deed  of  mortgage,  granted,  bargained,  sold,  released,  and 
confirmed  to  B.  (in  his  possession  then  being  by  a  previous  bargain  and 
sale)  an  iron-foundery  and  two  dwelling-houses,  &c.  and  the  appur- 
tenances ;  together  with  all  grates,  boilers,  bells,  and  other  fixtures  in 
and  about  the  said  two  dwelling-houses;  and  all  trees,  houses,  cottages, 
commons,  &c.  easements,  profits,  &c.  to  the  said  foundery,  messuages, 
and  lands  appertaining.  There  were  cranes,  presses,  a  steam-engine, 
and  other  fixtures  in  the  foundery,  used  for  the  purposes  of  the  business 
carried  on  there,  and  valued  at  600/. :  Held,  that  the  specification  of  the 
grates  and  other  fixtures  in  and  about  the  dwelling-houses,  shewed  that 
those  in  the  foundery  were  not  intended  to  pass,  though  they  would  have 
passed  if  the  others  had  not  been  mentioned. 

Declaration  stated,  that  an  iron-foundery,  messuages,  and  cranes, 
boilers,  and  other  machinery,  &c.,  which  were  described,  were  in  the 
possession  of  plaintiffs  tenant,  the  reversion  belonging  to  plaintiff ;  and 
that  defendant,  contriving  to  injure  plaintiff  in  his  reversionary  interest, 
while  he  was  such  reversioner,  broke  and  entered  the  said  founderies, 
machinery,  &c.  and  messuages,  with  the  appurtenances,  cranes,  boilers, 
&c.  tore  up,  broke  down  and  prostrated  the  same ;  seized,  carried  away, 
and  converted  the  machinery,  &c.  and  the  cranes,  boilers,  &c.  affixed  to 
plaintiff's  reversionary  interest,  and  scattered  and  spread  the  same  with 
rubbish,  greatly  injuring  the  said  reversionary  estate.  Plea,  not  guilt5^ 
At  the  trial  it  appeared  that  the  plaintiff  had  no  right  to  the  fixtures : 
Held,  nevei-theless,  that  enough  appeared  on  this  declaration  to  support 
a  verdict  for  the  plaintiff  for  unnecessary  damage  done  in  removing  the 
fixtures,  of  which  proof  had  been  given. 

Plaintiff  at  the  trial  produced  a  deed  of  moi-tgage,  executed  to  him  by 
defendant.  The  latter  proved  that  on  executing  it  he  handed  it  to  his 
own  agent,  intending  it,  as  he  alleged,  to  remain  as  an  escrow,  till  the 
performance  of  a  certain  agreement  by  another  party  to  the  mortgage : 
Held,  that  the  possession  of  it  by  plaintiff  was  prima  facie  evidence  that 
it  had  been  delivered  to  him  as  a  deed. 

Case.  The  declaration  stated  that  before  and  at  the  time,  &c., 
divers,  to  wit,  ten  iron-foonderies,  machinery,  apparatus  and 
fomiture,  ten  messuages  or  dwelling-houses,  ten  warehouses, 
ten  shops,  ten  yards,  and  ten  gardens,  with  the  appurtenances, 
situate,  &c.,  and  divers,  to  wit,  twenty  cranes,  twenty  boilers, 
twenty  furnaces,  twenty  steam-engines,  &c.,  (describing  many 
other  articles  of  machinery),  twenty  desks,  twenty  tables,  &c., 
.  (describing  other  furniture  and  tools) ,  were  in  the  possession  and 
occupation  of  William  Bailey,  as  tenant  thereof  to  the  plaintiff, 
the  reversion  thereof  belonging  to  plaintiff:  and  that  defendant, 
contriving  and  intending  to  injure  plaintiff  in  his  reversionary 
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Uab£  estate  in  the  said  founderies,  machinery,  &c.,  with  the  cranes, 
HoBTOK.  boilers,  &c.,  whilst  the  same  were  in  the  possession  of  W.  B.  as 
[  •716  ]  tenant  to  plaintiff,  and  whilst  plaintiff  was  so  interested  *in  the 
same  as  aforesaid,  viz.,  on,  &c.,  wrongfully  and  unjustly,  without 
the  leave,  and  against  the  will  of  plaintiff,  **  broke  and  entered 
the  said  iron-founderies,  machinery,  apparatus,  and  furniture, 
messuages  or  dwelling-houses,  warehouses,  &c.,  with  the  appur- 
tenances, cranes,  boilers,  and  furnaces,  and  other  goods  and 
chattels  before  mentioned,  and  tore  up,  broke  down,  pulled 
to  pieces,  prostrated,  and  destroyed  the  same,  and  seized,  took, 
and  carried  away,  and  afterwards,  on,  «&c.,  converted  to  his  own 
use,  the  said  machinery,  apparatus  and  furniture,  boilers,  cranes, 
and  furnaces,  and  other  goods  and  chattels  before  mentioned, 
and  things  which  were  affixed  to  the  reversionary  estate  and 
interest  of  the  said  plaintiff  in  the  said  iron-founderies, 
machinery,  apparatus,  furniture,  messuages  or  dwelling-houses, 
warehouses,  &c.,  with  the  appurtenances,  cranes,  boilers,  &c., 
and  other  goods  and  chattels  before  mentioned,  and  scattered 
and  spread  the  same  over  with  large  quantities  of  bricks,  stones, 
mortar,  and  rubbish,  and  continued  the  same  so  scattered  and 
spread,  greatly  injuring  the  said  reversionary  estate  of  the  said 
plaintiff  therein,  from  thence  hitherto."  By  means  whereof 
plaintiff  was  greatly  injured  in  his  said  reversionary  estate  of 
and  in  the  said  iron-founderies,  machinery,  &c.  There  was  also 
a  count  in  trover  for  like  goods  and  chattels  to  those  above 
mentioned.     Plea,  not  guilty. 

At  the  trial  before  Parke,  J.,  at  the  Stafford  Spring  Assizes, 
1833,  the  following  facts  appeared.  In  December,  1830,  Bailey 
entered  into  an  agreement  with  the  defendant  to  buy  of  him  the 
fee-simple  of  an  iron-foundery,  lands,  and  dwelling-houses,  at 
Great  Bridge  in  Staffordshire,  for  4,500{. ;  and  at  the  same  time 

[  *7i7  ]  the  parties  signed  *an  agreement,  not  under  seal,  for  the  pur- ' 
chase  by  Bailey  of  the  defendant's  goodwill  in  his  business  of 
a  gasometer-maker  at  2002.,  and  also  of  his  stock  and  imple- 
ments of  trade,  tools  and  fixtures,  in  the  warehouses,  shops,  &c., 
occupied  by  him  at  Great  Bridge  aforesaid,  at  a  valuation  to 
be  taken  as  in  the  agreement  was  mentioned,  the  amount  to 
be  paid  by  instalments  at  stated  periods,  and  the  payment  to  be 
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secured  by  certain  promissory  notes  :  and  it  was  further  agreed,  Habe 
that  the  defendant  should  have  the  use  of  a  house  and  garden,  hobton. 
&c.,  part  of  the  premises,  till  Christmas,  1831,  and  should  be 
at  liberty  to  finish  certain  works,  then  in  the  course  of  manu- 
facture, upon  the  said  premises.  For  the  purpose  of  raising 
a  part  of  the  purchase-money,  Bailey  and  the  defendant  executed 
a  mortgage  deed  to  the  plaintiff,  which  was  in  substance  as 
follows : 

By  indenture,  bearing  date  the  22nd  of  Februai*y,  1831,  between 
the  defendant  of  the  first  part,  William  Spurrier  of  the  second 
part,  the  said  William  Bailey  of  the  third  part,  and  the  plaintiff 
of  the  fourth  part,  reciting  certain  indentures  of  lease  and  release 
of  the  7th  and  8th  of  December,  1825,  whereby  all  that  iron- 
foundery,  together  with  the  two  dwelling-houses,  warehouses, 
shops,  yards,  garden,  and  appm*tenances  thereto  belonging, 
situate  at  or  near  Great  Bridge,  &c.,  formerly  in  the  occupa- 
tion, &c.,  and  also  all  that  close,  called  the  Foundery  Field, 
situate  near  Great  Bridge  aforesaid,  adjoining,  &c.,  then  in  the 
occupation,  &q.,  together  with  their  rights,  members,  and 
appurtenances,  were  conveyed,  limited  and  assured  to  such  uses 
as  the  defendant  should  appoint,  and  in  default  of  appointment, 
to  the  use  of  him  and  his  assigns  during  his  life,  with  a  limita- 
tion to  the  use  of  Spurrier,  his  executors,  &c.,  during  the  life  of 
the  defendant,  remainder  to  the  use  of  the  defendant  in  fee; 
*reciting  also,  that  the  defendant  had  contracted  with  Bailey  to  [  *"i'^  ] 
sell  him  the  fee-simple  of  the  foundery,  messuages,  lands,  and 
other  hereditaments  intended  to  be  by  that  deed  appointed  and 
released,  for  4,500Z. ;  reciting  also,  that  Bailey  had  requested  the 
plaintiff  to  lend  him  3,500/.  to  enable  him  to  complete  the 
purchase,  and  the  plaintiff  had  agreed  to  do  so  on  having  the  said 
sum  and  interest  thereon  secured  by  mortgage  on  the  said 
foundery,  messuages,  lands,  and  other  hereditaments,  as  after 
mentioned:  it  was  witnessed,  that,  in  pursuance  of  the  agree- 
ment on  the  part  of  the  defendant,  and  in  consideration  of  1,000/., 
part  of  the  purchase-money,  paid  to  him  by  Bailey,  and  3,500/. < 
the  residue,  paid  to  him  by  the  plaintiff,  and  by  virtue  of  the 
above-mentioned  power  of  appointment,  the  defendant  appointed 
that  the  foundery,  messuages,  lands,  and  other  hereditaments 
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Hare        after  mentioned,  &c.,  vnth  their  appurtenances,  should  go  and 
HoRTox.      remain  to  the  use  of  the  plaintiff  in  fee,  upon  the  trusts,  &c. 
after  mentioned.     And  Spurrier,  in  consideration,  &c.,  and  at 
the  request  and  by  the  du'ection  of  the  defendant  and  Bailey, 
did  bargain  and  sell,  and  the  defendant,  at  the  request,  &c.  of 
Bailey,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  to  the 
plaintiff  (in  his  possession  then  being  by  a  previous  bargain  and 
sale)  and  his  heirs,  all  and  singular  the  said  iron-foundery, 
together  with  the  said  dwelling-houses,  warehouses,  shops,  yards, 
gardens,  and  appurtenances  thereunto  belonging,  and  therein- 
before more  particularly  described,  and  then  in  the  occupa- 
tion, &c. ;  and  also  all  that  close  called  the  Foundery  Field 
before  described,  and  the  dwelling-houses  or  buildings  erected 
thereon,  and  all  other  the  hereditaments  conveyed  in  and  by  the 
before-recited  indentures  of  lease  and  release,  (with  the  exception 
[  'Tig  ]      therein  made  of  certain  mines,  minerals,  &c.) ;  *"  together  with 
all  grates,  boilers,  bells,  and  other  fixtures  in  and  about  the  said 
two  dwelling-houses  and  the  brewhouses  thereto  belonging ;  and 
all  fruit  and  other  trees  growing  upon  the  said  premises ;  and  all 
houses,  cottages,  out-houses,  edifices,  buildings,  bams,  stables, 
yards,  gardens,  orchards,  closes  of  land,  meadow  and  pasture 
feedings,  woods,  underwoods,  and  the  ground  and  soil  thereof, 
commons,  &c.,  and  other  commonable  rights,  hedges,  ditches, 
*     fences,   mounds,  ways,  paths,  waters,  water-courses,   liberties, 
privileges,    easements,    profits,    commodities,   advantages,   and 
emoluments  whatsoever  to  the  said  foundery,  messuages,  lands, 
and  other  hereditaments  hereby  released  or  otherwise  assured, 
or  intended  so  to  be,  or  any  of  them  respectively,  belonging  or  in 
anywise  appertaining,  or  accepted,  reputed,  held,  &c.,  as  part, 
parcel,  or  member  of  the  same  or  any  of  them  respectively ;  and 
'         the  reversion  and  reversions,  remainder  and  remainders,  yearly 
and  other  rents  and  profits  of  the  said  foundery,  messuages, 
lands,  and  other  hereditaments  hereby  released,  &c.,  and  every 
part  and  parcel  of  the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances;  and  all  the  estate,  right,  title, 
interest,  &c.,  of  the  said  William  Spurrier  and  Joshua  Horton 
(the  defendant),  and  each  of  them,  of  into  and  out  of  the  said 
foundery,  messuages,  lands,  and  other  hereditaments,  and  every 
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part  and  parcel  of  the  same,  with  their  rights,  &c. :  "  habendum        Hare 
to  the  plaintiff  in  fee,  upon  and  for  the  trusts,  intents,  and      hoktok. 
purposes,  and  with,  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  thereinafter  expressed  concerning  the 
same.     The  deed  also  contained  a  proviso  for  reconveyance  by 
the  plaintiff  to  Bailey,  his  heirs,  &c.,  on  repayment  of  the  8,500{. 
and  interest ;  a  power  to  the  mortgagee  to  sell  on  default  in 
*payment  of  the  principal  or  interest ;  and  a  proviso,  that  Bailey       [  *720  ] 
should  hold  and  receive  the  rents,  issues,  and  profits  of  the 
hereditaments  by  that  indenture  appointed  and  released,  without 
let,  &c.  by  the  plaintiff,  until  such  default  should  be  made. 

The  above  deed  was  executed  by  the  defendant  and  Spurrier, 
(neither  the  plaintiff  nor  any  person  on  his  behalf  being  present,) 
and  witnessed  by  Mr.  Fellows,  the  defendant's  attorney,  and 
Mr.  Caldecott,  his  mining  agent.  The  deed  was  then  delivered 
to  Caldecott,  but  there  was  no  evidence  of  his  having  delivered 
it  to  the  plaintiff,  except  that  the  plaintiff  produced  it  at  the  trial. 

Bailey  was  let  into  possession,  and,  at  the  time  next  mentioned, 
was  in  the  exclusive  occupation  of  the  premises,  machinery,  and 
other  property,  except  the  house  and  garden  mentioned  in  the 
agreement  of  December,  1830.  In  June,  1831,  a  dispute  having 
arisen  between  Bailey  and  the  defendant  as  to  the  fulfilment  of 
that  contract,  the  defendant,  with  a  number  of  men,  entered  the 
foundery,  carried  away  the  tools  and  other  moveables,  and  severed 
and  took  away,  among  other  things,  a  steam-engine,  cranes, 
presses,  frames  for  gasometers,  and  other  apparatus,  all  fixed 
into  the  earth  or  walls,  doing  thereby  much  unnecessary  damage 
to  the  premises.  For  the  injuries  caused  by  this  proceeding  to 
the  plaintiff's  reversionary  interest,  the  present  action  was 
brought.  The  value  of  the  fixtures  and  tools  was  stated  at 
the  trial  to  be  1,545Z.  The  plaintiff  was  nonsuited,  but  leave 
given  to  move  to  enter  a  verdict  for  600i.,  the  value  of  the 
fixtures,  or  852.,  the  amount  of  damage  done  to  the  freehold 
in  removing  them.  The  points  reserved  were:  First,  whether 
the  fixtures  annexed  to  the  foundery  passed  to  the  plaintiff  by 
the  *mortgage  of  February,  1881  ?  Secondly,  whether,  on  the  [  •72i  ] 
present  declaration,  the  plaintiff  could  recover  for  the  alleged 
injury  to  the  freehold?    Thirdly,  whether  the  instrument  of 
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Habb        mortgage  was  delivered  as  a  deed,  or  only  as  an  escrow  ?    A  rule 
HoRTON.      nisi  having  been  obtained,  [and  argued,] 

[  720  ]        Parke,  J.  (i) : 

I  am  of  opinion,  and  the  rest  of  the  Court  agree  with  me,  that 
this  rule  must  be  made  absolute  to  a  certain  extent.  The  first 
question  is,  whether  the  fixtures  at  the  foundery  passed  to  the 
plaintiff  by  the  mortgage-deed.  Looking  at  all  parts  of  the  deed, 
and  especially  at  the  manner  in  which  the  conveyance  is  qualified 
as  to  fixtures  by  the  reference  to  the  dwelling-houses,  I  am  of 
opinion  that  the  fixtures  in  question  did  not' pass.  Prima  facie^ 
the  mere  conveyance  of  the  foundery  would  have  passed  them ; 
but  we  must  look  to  the  deed  to  see  how  far  that  is  controlled  by 
subsequent  words  ;  and  I  think  no  reasonable  person  can  doubt, 
that  if  a  transfer  of  those  fixtures  had  been  contemplated, 
different  expressions  would  have  been  used.  The  granting  part 
[  ♦727  ]  of  the  deed  (to  which  the  appointing  *part  refers)  is  as  follows. 
(His  Lordship  then  read  the  description  of  the  premises  and 
others  matters  conveyed,  as  it  is  set  out,  ante,  pp.  635,  636.) 
Now,  I  think  it  is  impossible  to  suppose,  that  if  the  parties 
making  this  grant  had  intended  to  convey  by  it  fixtures  which 
are  valued  at  more  than  600Z.,  they  would  have  omitted  to  men- 
tion those,  and  inserted  others  which  are  of  much  less  importance. 
It  seems  to  me,  therefore,  that  the  intention  was  to  pass  the 
walls  of  the  foundery,  and  nothing  more ;  and  consequently  the 
plaintiff  must  fail  as  to  that  part  of  the  case.  Then  is  he  entitled 
to  recover  35i.  for  the  alleged  injury  to  the  reversion  ?  When  I 
first  looked  into  the  declaration,  I  thought  it  did  not  meet  the 
case  in  this  respect :  it  is  only  upon  examining  it  more  narrowly 
that  I  find  enough  stated  to  entitle  the  plaintiff  to  recever.  The 
real  complaint  is,  the  entry  of  the  defendant  to  take  away,  and 
his  taking  away,  these  fixtures.  But  the  first  count  contains  a 
number  of  allegations,  which  may  be  read  disjunctively.  It 
states  that  the  defendant  entered  into  ten  iron-founderies, 
machinery,  apparatus,  and  furniture^  ten  messuages,  dbc.,  and 
twenty  cranes,  &c.,  in  the  possession  of  Bailey  as  tenant  to  the 
plaintifi*.     There  is  nothing  which  obliges  the  plaintiff  to  shew 

(I)  Denman,  Ch.  J.  was  attending  the  Privy  Council. 
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that  Bailey  was  his  tenant  both  of  the  walls  and  the  fixtures ;        Hare 

ft 

the  count  may  therefore  be  read  as  if  it  merely  stated  that  the  hobtox. 
founderies  and  messuages  were  in  Bailey's  possession  as  tenant. 
It  then  goes  on  to  state  that  the  defendant,  contriving  to  injure 
the  plaintiff  in  his  reversionary  estate  and  interest  in  the  said 
iron-founderies,  machinery,  apparatus,  and  furniture,  messuages, 
&c.,  with  the  cranes,  &c.  before  mentioned,  tore  up,  broke  down, 
pulled  to  pieces,  and  destroyed  *the  same,  and  scattered  and  ^  *728  ] 
spread  the  same  with  rubbish,  greatly  injuring  the  i)lain tiff's 
reversionary  interest  therein.  The  allegations  may  be  taken 
distributively,  and  we  may  read  a  portion  of  the  count  as  if  it 
contained  merely  the  simple  statement  that  the  plaintiff  was 
entitled  to  a  reversionary  interest  in  the  foundery,  and  the 
defendant  wrongfully  entered  into  it  and  pulled  down  a  part. 
That  was  all  which  the  plaintiff  was  under  the  necessity  of 
proving.  The  defendant's  case  is,  that  he  entered  in  exercise  of 
a  right ;  but  if  that  had  been  specially  pleaded,  the  excess  might 
have  been  new  assigned,  and  the  jury  here  have,  in  effect,  found 
such  excess.  Stripping  the  statement  of  unnecessary  allegations, 
it  amounts  to  a  complaint  that  the  defendant,  in  removing  the 
fixtures,  did  a  damage  to  the  premises,  which  need  not  have 
occurred  if  the  removal  had  been  carefully  made.  The  plaintiff 
is  therefore  entitled  to  a  verdict  for  d5{.,  unless  the  instrument 
of  mortgage  was  improperly  admitted  as  a  deed.  I  said  at  the 
trial,  that  although  there  was  evidence  that  the  deed  was  at  first 
delivered  as  an  escrow,  yet  its  being  afterwards  found  in  the 
plaintiff's  possession  was  some  evidence  that  the  condition  upon 
which  it  was  so  delivered  had  been  complied  with;  and  the 
defendant  should,  if  it  had  been  in  his  power,  have  shewn  the 
contrary.     I  still  remain  of  that  opinion. 

Taunton,  J.: 

On  the  first  point  I  confess  I  have  not  been  able  to  entertain 
much  doubt.  It  is  very  plain,  that  if  the  granting  part  of  the 
deed  had  only  mentioned  the  foundery,  messuages,  and  dwelling- 
houses,  the  foundery  fixtures,  as  well  as  those  in  the  dwelling- 
houses,  *  would  have  passed :  there  are  many  cases  which  shew  [  *729  ] 
this.    But  as  the  deed  goes  on  to  say  "  together  with  all  grates, 
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Hare        boilers,  bells,  and  other  fixtures  in  and  about  the  said  two 
HoBTON.      dwelling-houses,"  I  think  the  mention  of  these  fixtures  excludes 
those  in   the   foundery,  on   the   principle,  expressio  uniua  est 
exclmio  alteiius.     Why,  it  may  be  asked,  were  these  particular 
ones  mentioned  if  the  whole  were  intended  to  pass?    Besides, 
the  mention  of  bells  and  other  fixtures  of  an  inferior  kind,  shews 
that  fixtures  of  greater  value  and  on  a  larger  scale  were  not 
contemplated.    And  in  the  recital  of  the  plaintiff's  agreement  to 
lend  money,  in  the  early  part  of  the  deed,  it  does  not  appear  that 
any  security  was  proposed  beyond  that  of  the  real  property.     As 
to  the  second  point,  the  declaration  is  nearly  silent  on  that  which 
is  the  real  gist  of  the  action ;  namely,  the  taking  away  of  the 
fixtures  without  due  care  to  avoid  damaging  the    premises. 
Almost  the  whole  of  the  first  count  is  pointed  to  acts  of  force,  not 
negligence,  and  seems  to  have  been  framed  on  the  speculation 
that  the  taking  of  the  fixtures  could  be  made  the  cause  of  action. 
There  are,  however,  some  words  in  that  count  which  cannot  be 
rejected,  and  which  amount  to  an  allegation,  divisible  from  the 
rest,  of  a  cause  of  action  upon  which  the  plaintiff  is  entitled  to 
recover.     It  is  stated  that  the  defendant  broke  and  entered  the 
iron-founderies,  machinery,  and  apparatus,  and  tore  up,  broke 
down,  pulled  to  pieces,  prostrated,  and  destroyed  the  same ;  that 
is,  all  these,  or  some  or  one  of  these  things,  which  includes, 
among  the  rest,  the  walls  of  the  foundery:  and  that  so  the 
plaintiff  was  damaged  in  his  reversionary  interest  to  an  amount 
covering  the  sum  found  by  the  jury.    We  cannot  say,  therefore, 
that  the  declaration  is  wholly  beside  the  cause  of  action.     As  to 
[  *7ao  ]       the  third  point,  the  *fact  of  the  deed  being  in  the  plaintiff's 
possession  was  j^r?Mia  facie  evidence  of  its  having  been  delivered 
to  him  as  a  deed. 

Patteson,  J. : 

I  have  had  considerable  doubt  on  this  case,  but  am  now 
satisfied  that  the  mortgage  deed  did  not  carry  the  fixtures.  I 
should  be  sorry  to  bring  into  question  the  decision  of  this  Court, 
that  a  conveyance  of  premises  will  pass  all  that  is  attached  to 
them  :  and  at  first  I  thought  that  the  language  of  the  appointment 
in  this  deed  was  large  enough  to  carry  the  fixtures  in  question  ; 
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but  that  clause  refers  to  the  granting  part ;  and  we  there  find  Hare 
that  the  defendant  and  Spurrier  grant  and  confirm  the  iron-  hortox. 
foundery,  &c.  together  with  all  grates,  bells,  boilers,  and  other 
fixtures  in  and  about  the  two  dwelling-houses;  and,  therefore, 
the  rule  applies,  exjrressio  unms  est  exchcsio  alterius.  As  to  the 
declaration,  I  am  now  of  opinion,  though  I  at  first  th(>ught 
otherwise,  that  it  is  sufficient  to  include  the  present  cause  of 
action.  The  first  count  is  for  an  injury  to  the  plaintiff's 
reversionary  interest  in  houses,  foundery,  and  fixtures.  The  plea 
of  not  guilty,  if  put  into  other  words,  alleges  that  the  plaintiff 
had  no  reversionary  interest  in  the  fixtures;  and,  as  to  the 
supposed  injury  to  the  building,  that  the  defendant  acted  in 
exercise  of  his  right,  doing  no  unnecessary  damage.  The 
plaintiff,  by  joining  issue,  denies  the  assertion  that  the  defendant 
did  no  unnecessary  damage.  On  the  third  point,  a  sufficient 
answer  has  been  given. 

Hide  absolute  to  enter  a  verdict  for  the  plaintiffor 
35/.  on  so  much  of  the  first  count  as  relates  to  the 
inju)'y  to  the  reversion.  The  verdict  to  be  for 
the  dejendant  on  the  rest  of  the  first  count,  a7id 
on  the  second. 


DOE   D.  PILKINGTON   v.   SPEATT.  ^• 

(5  Barn.  &  Adol.  731—741 ;  S.  C.  2  N.  &  M.  524 ;  3  L.  J.  (N.  S.)  K.  B.  33.)         [  731  ] 

A.  devised  copyhold  lands  to  his  son  D.  S.  and  his  wife,  and  J.  11.  and 
his  wife,  or  the  survivor  of  them,  for  their  lives ;  and  after  the  decease 
of  all  of  them,  to  the  male  heir-at-law  of  him  the  testator,  his  heirs  and 
assigns  for  ever ;  he  then  bequeathed  legacies  to  three  other  sons,  and 
afterwards  died,  leaving  five  sons  and  one  daughter,  three  by  his  first 
'  wife,  and  three  by  the  second :  Held,  that  the  fee  vested,  at  the  testator's 
death,  in  the  person  who  was  then  his  male  heir-at-law,  and  did  not 
remain  contingent  until  the  determination  of  the  life  estates. 

Ejectment  to  recover  possession  of  a  messuage  and  lands 
being  copyhold  of  the  manor  of  East  and  West  Deeping  in  the 
county  of  Lincoln.  At  the  trial  before  Denman,  Ch.  J.  at  the 
Spring  Assizes  for  the  county  of  Lincoln,  1888,  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 
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DoEd.  William  Spratt,  by  his  will  dated  the  10th  of  March,  1801, 

t,  devised  as  follows :  ''  I  give  and  devise  all  that  my  cottage  and 

Spbatt.  lands,  being  formerly  two  tenements,  called  the  Customs,  together 
held  by  copies  of  Court  roll  of  the  manor  of  East  and  West 
Deeping,  under  the  yearly  rent  of  9«.  and  6d.,  with  the  appur- 
tenances thereunto  belonging,  unto  my  son  Daniel  Spratt  and 
Sarah  his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or 
the  survivor  of  them,  during  their  natural  lives  and  no  longer ; 
and  after  the  decease  of  all  of  them  to  the  male  heir-at-law  of 
me  the  said  William  Spratt,  his  heirs  and  assigns  for  ever. 
I  give  and  bequeath  unto  my  sons  Charles,  Urias,  and  James, 
seven  shillings  each,  to  be  paid  within  one  month  after  my 
decease.  And  I  do  hereby  nominate  and  appoint  my  sons 
Daniel  Spratt  and  James  Hankin  joint  executors  of  this  my 
will."  According  to  the  custom  of  the  manor,  copyholds  may 
be  granted  in  tail.  The  premises  mentioned  in  the  above  devise 
were  those  for  the  recovery  of  which  this  action  was  brought. 
The  testator  died  on  the  10th   of  October,  1801,  leaving  five 

[  *732  ]  sons  and  one  daughter ;  William  (the  ^eldest),  Charles,  and 
Elizabeth,  by  his  first  wife;  Daniel,  the  eldest  child  by  the 
second  marriage,  Urias,  and  James,  by  his  second  wife.  On 
the  28th  of  April,  1802,  Daniel  Spratt,  and  Sarah  his  wife,  and 
Elizabeth  Hankin,  widow  of  the  above  mentioned  James  Hankin, 
the  survivors  of  the  devisees  for  life  mentioned  in  the  devise 
above  set  out,  were  duly  admitted  to  the  said  premises  to  hold 
to  them  and  the  survivors  of  them  during  their  natural  lives. 
On  the  1st  of  October,  William  Spratt,  eldest  son  and  heir-at- 
law  of  the  testator,  was  admitted  to  the  reversion  of  the  said 
premises,  expectant  on  the  death  of  Daniel  Spratt  and  Sarah  his 
wife,  the  then  surviving  devisees  for  life.  On  the  20th  November, 
1806,  the  said  William  Spratt  and  the  devisees  for  life  surrendered 
absolutely  to  the  use  of  Benjamin  Handley  certain  common 
rights  in  East  and  West  Deeping,  which  were  appurtenant  to 
the  said  devised  premises ;  and  the  said  Benjamin  Handley  was 
admitted  to  such  common  rights  upon  that  surrender  ;  and  upon 
an  inclosure  which  afterwards  took  place,  allotments  were  made 
to  him  in  respect  thereof,  of  which  he  is  still  possessed. 
William  Spratt,  the  son,  died  without  issue  and  intestate  in  1811 ; 
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and  on  the  17th  January,  1821,  Charles  Spratt,  brother  and        DoEd. 

heir-at-law  of  the  said  William  Spratt,  was  admitted  to  the  r. 

reversion  of  the  premises  in  question,  expectant  on  the  death      ^p^tt. 

of  the  tenants  for  life.     On  the  14th  of  November,  1821,  Charles 

Spratt  joined  the  tenants  for  life  in  a  conditional  surrender  of 

the  premises  in  open  Court  to  the  lessor  of  the  plaintiff,  his 

heirs  and   assigns,  with   a  proviso  for  redemption  by  Charles 

Spratt,  or  the  tenants  for  life,  or  either  of  them,  their  heirs, 

executors,  or  administrators;   and  the  lessor  of   the  plaintiff 

was  thereupon  duly  admitted  *according  to  the  effect  of  such       [  •733  ] 

surrender.     Charles  Spratt  died  in  the  year  1831  in  the  lifetime 

of  Daniel  Spratt,  the  last  surviving  tenant  for  life,  leaving  William 

his  eldest  son.    Daniel  Spratt  died  in  1831,  and,  upon  his  death, 

the  last  named  W.  Spratt  was  admitted   to  all  the  premises 

devised  by  the  will.    By  the  custom  of  the  manor  of  East  and 

West  Deeping,  an  absolute  surrender  operates  to  bar  an  entail. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 

remainder  over,  after  the  death  of  the  tenants  for  life  mentioned 

in  the  will,  vested  in  the  son  who  was  heir-at-law  at  the  time  of 

the  testator's  death,  or  whether  it  vested,  upon  the  determination 

of  the  life  estates,  in  that  William  Spratt  who  was,  upon  such 

determination,  the  male  heir-at-law  of  the  testator.     In  the 

former  case  the  verdict  was  to  stand,  in  the  latter  a  verdict  was 

to  be  entered  for  the  defendant.     This  case  [having  been  argued, 

was  taken  into  consideration  by  the  Court,  consisting  of  Denman, 

Ch.  J.,  Parke,  J.,  Taunton,  J.,  and  Patteson,  J.l 

Denman,  Ch.  J.  in  this  Term  delivered  the  judgment  of  the        [  "39  ] 
Court.    After  stating  the  facts  of  the  case,  his  Lordship 
proceeded  as  follows: 

The  law  favours  the  vesting  of  estates,  and  it  is  an  established 
rule  of  construction,  not  to  read  a  limitation  in  a  will  as  being 
a  contingent  remainder,  unless  such  clearly  appears  to  have  been 
the  testator's  intention — if  it  admits  of  being  considered  as  a 
vested  remainder,  it  will  always  be  read  as  such.  Consequently, 
where  land  is  given  to  one  for  life,  or  any  other  estate  upon 
which  a  remainder  may  be  limited,  and  after  the  determination 
of  that  estate,  to  a  person  sustaining  a  given  character  as  heir- 
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Doe  (1.  at-law,  heir  malei  or  next  of  kin  of  the  testator,  or  of  another, 
,;.  *  the  remainder  will  vest  in  the  person  or  persons  who  fill  that 
spratt.  character  at  the  death  of  the  testator,  unless  it  can  be  plainly 
and  distinctly  made  oat  from  the  will  that  the  testator  intended 
otherwise.  Gases  in  which  the  rule  is  laid  down  were  quoted 
on  the  argument,  and  others  were  referred  to,  in  which  the  clear 
intention  of  the  testator  to  the  contrary  prevailed. 

Upon  examining  the  latter  class  of  decisions,  it  will  be  found 
that  the  intent  of  the  testator,  that  the  person  who  filled  the 
required  character  at  his  death  should  not  take,  is  to  be  collected 
in  the  clearest  way  from  the  provisions  of  the  will.  In  the 
present  case,  there  are  none  of  the  circumstances  relied  upon 
[  *740  ]  in  that  *class  of  cases;  there  is  no  inconsistency  in  adopting 
the  general  rule;  there  is  nothing  to  shew  that  the  testator 
did  not  mean,  by  the  words  "heir  male  at  law,*'  what  the  law 
would,  strictly  speaking,  intend,  heir  male  at  law  at  the  time 
of  his  death.  The  words  are  not  necessarily  confined  to  any 
particular  time,  nor  does  the  case  furnish  any  certain  inference 
that  they  were  so  limited.  They  merely  raise  a  conjecture  that 
this  testator,  as  other  ignorant  persons  usually  do,  looked  to 
the  period  of  the  actual  possession,  and  not  the  vesting  of  the 
estate  in  remainder,  and  had  in  his  contemplation  the  person 
who  would  be  his  heir-at-law  at  that  time. 

In  the  cases  relied  on  for  the  defendant,  an  intent  contrary 
to  the  general  rule  was  shewn.  Thus  in  Doe  v.  Frost  (i),  where 
the  devise  was  to  W.  F.  (the  testator's  eldest  son  and  heir-at- 
law)  and  his  heirs  for  ever ;  and  if  he  should  have  no  children, 
child,  or  issue,  the  said  estate,  on  the  death  of  W.  F.,  to  become 
the  property  of  the  heir-at-law,  subject  to  such  legacies  as  W.  F. 
might  leave  by  will  to  any  of  the  younger  branches ;  it  was  held 
that  the  executory  devise  over  vested  in  the  person  who  would 
be  heir-at-law  at  the  death  of  W.  F.  without  issue  living  at  his 
death;  for  it  is  clear  that  W.  F.  himself  could  not  be  meant 
as  the  heir-at-law,  as  then  the  devise  over  would  be  nugatory, 
and  the  power  of  leaving  legacies  unnecessary. 

Again,  in  PJiillijys  v,  Deakin  (2),  where  the  devise  was  to  the 
testator's  daughter  for  life,  remainder  to  her  first  and  other  sons 

(1)  22  R.  E.  478  (3  B.  &  Aid.  546).  (2)  1  M.  &  S.  744. 
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in  tail  male,  with  remainder  over  to  his  niece,  her  sons  and        DoEd. 
daughters  severally  and  successively  in  tail,  and  for  default  of  ^. 

such  issue,  to  such  of  the  uses,  *and  subject  to  such  limitations 
declared  by  the  will  of  Thomas  Vernon,  as  shall  be  then  existing, 
or  capable  of  taking  effect,  or  as  near  thereto  as  the  deaths  of 
l^arties  will  then  admit,  it  was  held  that  T.  S.  Vernon,  who 
would  have  been  tenant  in  tail  in  possession  under  the  will  of 
Thomas  Vernon,  took  no  vested  estate  under  the  will  in  question, 
for  the  use  of  the  word  **  then  "  clearly  shewed  that  until  failure 
of  issue  of  the  niece,  the  person  to  take  should  not  be  determined. 
In  Marsh  v.  Marsh  (i),  where  there  was  a  bequest  of  the  interest 
of  stock  to  the  testator's  son  for  life,  and  from  and  after  his 
decease  to  his  eldest  son  and  his  heirs,  and  in  case  of  their  death 
without  issue,  to  the  testator's  nearest  relation,  Lord  Louoh- 
DORouGH  held  (as  appears  by  Mr.  Belt's  note)  that  the  nearest 
relation,  when  the  event  happened,  must  have  been  intended, 
because  it  was  impossible  to  suppose  he  meant  his  son  to  whom 
he  had  given  the  previous  estate. 

The  last  case  mentioned  was  Lord  Cholmomhley  v.  Clinton  (2), 
in  which  the  intention  to  be  collected  from  the  recital  and  other 
parts  of  the  deed  itself  was  clear,  that  the  limitation  to  the 
right  heirs  of  Samuel  Rolle  was  not  intended  to  vest  in  the 
settlor  himself. 

The  verdict  therefore  which  has  been  entered  for  the  plaintiff 

must  stand.  ^   ,  ^      ,      ,  .    .^ 

J  ml  (f  me  II  t  for  the  pla  i  n  tiff. 


DOE  D.   JONES  V.   WILLIAMS.  i^. 

(5  Barn.  &  Adol.  783—789 ;  S.  C.  2  N.  &  M.  602.)  [  783  ] 

A  father,  seised  in  feo,  executed  a  deed  of  settlement  on  the  marriage 
of  his  son,  containing  the  following  clause :  '*  Whereas  it  is  agreed  upon 
hy  and  between  the  parties  to  these  presents,  that  the  said  A.  J.  (the 
father)  giveth  and  settleth  upon  his  said  son  Griffith  J.  all  and  singular 
the  premises,  &c.  from  Michaelmas  next  for  the  term  of  his  natural  life ; 
and  from  and  immediately  after  his  decease,  to  the  use  of  the  first  son 
of  the  body  of  the  said  Griffith  J.  on  the  body  of  J.  J.  (his  intended 
wife)  to  be  lawfully  begotten,  and  so  on  successively  for  all  and  every 

(1)  1  Br.  C.  C.  293.  II.  R.  419  (2  B.  &  Aid.  62o) ;  22  R.  R. 

(2)  16  R.  R.  167  (2  Mer.  71) ;  21      84  (2  Jac.  &  W.  1). 
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V. 

Williams. 


Doe  d.  other  son,"  &c. ;  and  in  default  of  such  issue  male,  the  like  limitation  to 

Jones  the  daughters ;  and  for  want  of  such  issue,  to  the  use  of  the  settlor's 

right  heirs  :  Held,  that  this  clause  was  not  a  mere  executory  agreement, 
but  operated,  in  law,  as  a  covenant  by  the  settlor  to  stand  seised  to  the 
uses  declared  by  the  settlement;  namely,  to  the  uses  of  the  first  and 
other  sons  of  Griffith  J.  successively  for  their  respective  lives. 

On  the  trial  of  this  ejectment,  before  Bosanquet,  J.,  at  the 
Hammer  Assizes  for  the  county  of  Cardigan,  1833,  it  appeared 
that  the  lessor  of  the  plaintiff  claimed  as  the  second  son  of 
Griffith   Jones,  under  a  deed  of  settlement,  executed   on   the 
marriage  of  the  said  Griffith.     The  deed  was  entitled,  *'  Articles 
of  agreement,  indented,  made,  covenanted,  concluded,  and  fully 
agreed  upon  this  9th  day  of  January',  &c.  1770 :  "  the  parties 
were,  Abel  Jones,  the  father  of  Griffith,  of  the  first  part;  the 
said  Griffith  Jones,  of  the  second  part;    Elizabeth  Jonathan, 
widow,  and  John  her  son  (mother  and  brother  of  Jane,  the 
intended  wife  of  Griffith  Jones,)  of  the  third  part ;  and  the  said 
Jane  Jonathan,  of  the  fourth  part.     The  deed  began  as  follows : 
"  Whereas  it  is  covenanted  and  agreed  upon  by  and  between 
all  and  every  the  parties  to  these  presents,  that  a  marriage  by 
God's  permission  shall  be  shortly  had  and  solemnized  between 
the  said  Griffith  Jones  and  the  said  Jane  Jonathan ;  and  whereas 
it  is  also  covenanted  and  agreed  upon  by  and  between  all  and 
every  the  said  parties  to  these  presents,  and  the  said  Abel  Jones 
[  •784  ]       and  Griffith  Jones,  as  well  for  and  in  consideration  of  *the  said 
intended  marriage,  as  also  of  the  sum  of  601.  to  be  advanced  by 
the  said  Elizabeth  Jonathan  and  John  Jonathan,  or  their  execu- 
tors, &c.  with  her  the  said  Jane  J.  as  marriage  portion,  which 
said  sum  is  to  be  paid  within  three  years  after  the  solemnization 
thereof,  with  interest,"  &c.  (stating  the  mode  of  payment) ;  "  and 
whereas  the  said  Abel  Jones  is  intituled  m  fee  of,  in,  and  to  all 
that  messuage,  house,   or  burgage,   and  part  of  the  garden, 
together  with  the  spot  of  ground  on  the  liberties  thereto  adjoining, 
on  the  east  side  thereof,  commonly  called  and  known  by  the  name 
of  Ty-ycha,  now  in  the  tenure,  &c.  situate,  &c.,  and  all  the 
estate,  right,  title,  &c.  of,  in,  and  to  the  same,  with  the  appur- 
tenances :   And  whereas  it  is  also  covenanted  and  agreed  upon 
by  and  between  all  and  every  the  said  parties  to  these  presents, 
that  he  the  said  Abel  Jones,  for  the  support  and  settlement 
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in  the  world   of  the  said    young    couple,   freely    and    clearly        DoBd. 
giveth  and  settleth  upon  his  said  son  Griffith  Jones  all  and  ^. 

singular  the  above-mentioned  premises,  with  the  appurtenances,  ^i^^^ams. 
from  Michaelmas  next,  for  and  during  the  term  of  his  natural 
life,  and  from  and  immediately  after  his  decease  to  the  use 
and  behoof  of  the  first  son  of  the  body  of  the  said  Griffith 
Jones,  on  the  body  of  her  the  said  Jane  Jonathan  lawfully 
begotten  or  to  be  begotten,  and  so  on  successively  for  all  and 
every  other  son  and  sons,  the  elder  to  take  before  the  younger ; 
and  in  default  of  such  issue  male,  to  the  use,"  &c.  (the  like  limi- 
tation to  the  daughters  successively) ;  ''  and  if  in  case  more  than 
one  child  shall  happen  to  be  born  therefore  the  younger  children, 
if  more  than  one,  are  to  be  provided  for  according  to  their  father's 
discretion  :  and  for  want  of  such  issue,  to  the  use  and  behoof  of 
his  own  right  heirs  *for  ever.  And  for  the  further  support  of  t  *785  ] 
the  young  couple,  the  said  Abel  Jones  giveth  unto  the  said 
Griffith,  his  said  son,  all  that  part  of  the  sloop  called  the  Mally, 
which  the  said  Abel  is  now  owner  of,  with  all  and  singular  mast, 
sail,  &c.  to  his  part  belonging,  or  in  anywise  appertaining ;  to 
hold  the  same  unto  the  said  Griffith  Jones,  his  executors,  &c.  for 
ever.  And  as  for  and  concerning  the  messuage,  &c.  and  garden, 
and  all  and  singular  the  premises  before  mentioned,  and  it  is 
hereby  the  true  intent  and  meaning  of  these  presents,  and  of  all 
and  every  the  said  parties,  that  is  to  say,  that  if  she  the  said 
Jane  shall  happen  to  survive  her  said  husband  Griffith  Jones, 
that  then  and  in  such  case  a  moiety  of  the  rents  and  profits  of 
all  and  singular  Ty^ycha  aforesaid,  with  its  appurtenances,  and 
a  moiety  of  the  rents  and  profits  of  any  other  house  or  houses  " 
(which  should  be  built  upon  the  land,  as  was  more  particularly 
stated  in  the  deed),  ^'  to  be  received  by  her  the  said  Jane  as  her 
jointure,"  &c.  *'  Provided  always,  and  it  is  herebjr  further 
covenanted  and  agreed,"  &e.  Here  followed  a  covenant  for 
restitution  of  a  part  of  the  wife's  intended  portion  in  case  of  her 
dying  without  issue  in  the  course  of  three  years  after  the 
marriage :  and  a  like  covenant  for  restitution  of  the  husband's 
personal  estate  in  case  of  his  dying  without  issue  during  the 
same  period.  The  deed  was  signed  and  sealed  by  all  the  parties. 
The  marriage  took  place,  and  Griffith  Jones  and  his  wife  had 
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Doe  ii.       issue,  John  Jones,  their  eldest  son,  and  William  Jones,  the  lessor 

Jones 

^.  of  the  plaintiff,  their  second  son,  and  other  children.    In  July, 

Williams,    jygg^  ^jj^  gg^jj  Griffith  and  Jane  Jones,  and  John  Jones,  levied  a 

fine,  with  proclamations,  of  the  above  premises,  which  they  mort- 
gaged to  one  Evan  Evans,  and  it  was  declared  in  and  by  the 
[  *78H  ]  mortgage  *deed  that  the  fine  should  enure  to  certain  uses  in  that 
deed  mentioned.  Evans  afterwards  joined  in  an  assignment  of 
the  premises  to  one  Lewis,  under  whom  the  defendant  claimed. 
Griffith  Jones  and  his  wife  died  some  time  afterwards,  leaving 
the  said  John  and  William  Jones,  and  other  children,  them  sur- 
viving. John,  the  eldest  son,  died  in  February,  1832,  leaving  a 
widow  and  children  ;  whereupon  William,  the  lessor  of  the  plain- 
tiff, as  the  second  son,  claimed  the  life  estate  limited  to  him  by 
the  marriage  articles,  alleging  that  that  deed  operated  as  a 
covenant  to  stand  seised  to  uses,  by  virtue  of  which  he  was  now 
entitled  to  the  premises  in  question,  notwithstanding  the  fine 
levied  by  Griffith  Jones  and  John  Jones ;  the  estates  given  by 
the  deed  to  the  first  and  other  sons  of  the  marriage  being  merely 
successive  life-estates,  for  want  of  words  of  limitation.  On  the 
part  of  the  defendant  it  was  contended,  that  the  deed  was  merely 
executory  as  to  those  premises,  and  that  the  plaintiff  could  not 
claim  any  legal  estate  under  it.     *     *     * 

Wilson,  in  this  Term,  moved  for  leave  to  enter  a  nonsuit 
upon  the  points  reserved : 

First,  the  articles  of  agreement  were  only  an  executory  con- 
tract, and  could  not  give  the  lessor  of  the  plaintiff  a  legal  estate 
[  ♦7.S7  ]  in  the  premises.  *The  clause  referring  to  this  property  begins 
in  the  form  of  a  recital,  and  points  to  a  future  time.  No  words 
of  limitation  are  annexed  to  the  use  declared  for  the  eldest  son. 
It  is  said  that  the  clause  may  be  construed  as  a  covenant  to 
stand  seised  to  uses ;  and  there  is,  perhaps,  sufficient  considera- 
tion for  such  a  covenant.  But  the  objection  to  this  mode  of 
reading  the  instrument  is,  that  the  intention  will  be  defeated,  for 
if  the  articles  be  a  covenant  to  stand  seised,  giving  merely 
successive  life  estates  to  the  children,  and  altogether  passing 
over  the  issue  of  those  children ;  then,  supposing  there  should 
be  ten  children  of  the  marriage,  every  one  of  whom  should 
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leave  issae,  the  fee  simple  might,  by  means  of  the  ultimate       DoEd. 

limitation  to  the  settlor's  right  heirs,  be  totally  alienated  from  all  r. 

the  descendants  of  the  marriage,  notwithstanding  a  part  of  the     ^^  illiams. 

consideration  for  the  articles  appears  to  have  been  a  sum  of 

money  received  as  the  portion  of  the  wife.    This  cannot  have 

been  the  intention  of  the  parties.    But  if  it  should  be  held  that 

these  are  mere  executory  articles,  not  passing  any  legal  estate, 

the  construction  of  them  would  devolve  on  a  court  of  equity, 

where  the  instrument  would  be  considered  as  mere  notes  or 

heads  for  a  more  formal  conveyance  to  be  prepared  under  the 

direction  of  that  Court,  and  into  which  limitations  conformable 

to  the  intention  would  be  introduced :  for  courts  of  equity,  when 

considering  those  limitations  which  are  the  immediate  objects  of 

their  jurisdiction,  namely,  limitations  which  do  not  include  or 

carry  the  legal  estate,  will  regard  the  end  and  consideration  of 

the  settlement,  and  the  intent  of  the  trusts,  beyond  the  legal 

operation  of  the   words  in   which   the   articles    or   trusts   are 

expressed.      This  is  laid  down  in   Feame   Cont.   Bern.  p.  90, 

and  instances  are  there  given  *where  courts  of  equity,  in  dealing       [  •788  ] 

with  executory  articles,  have  departed  from  the  rule  in  Shelley's 

case.     If  this  Court  were  to  decide  in  the  manner  proposed  upon 

the  articles  now  in  question,  they  would  exclude  this  jurisdiction 

of  the  courts  of  equity,  and  prevent  the  settlement  from  being 

carried  into  effect,  according  to  the  practice  of  those  Courts,  so 

as  to  fulfil  the  settlor's  intention. 

(Taunton,  J. :  Is  there  any  instance  where  a  contract  might 
have  operated  as  a  covenant  to  stand  seised  to  uses,  and  the 
courts  of  law  have  forborne  to  give  it  that  effect,  lest  they  should 
usurp  the  jurisdiction  of  the  Court  of  Chancery  ?) 

There  does  not  appear,  in  this  case,  any  intent  that  the  agree- 
ment should  have  an  immediate  operation. 

(Taunton,  J. :  A  covenant  to  stand  seised  to  uses  need  not.) 

The  words  are,  "whereas  it  is  agreed  that  Abel  Jones  giveth 
all  and  singular  the  premises,  from  Michaelmas  next."  That 
means,  that  he  will  so  give  by  a  settlement  to  be  thereafter 
prepared. 
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Doe  (1.  (Denman,  Ch.  J. :  The  agreement  is,  "  that  he  giveth.") 

JOl^ES 

^-  When  speaking  of  the   sloop  all  the   words  he   uses  are  de 

Williams.  . 

w'ceseiiti.     *     *     *  y-Y  J         7^ 

^  Cur.  cuU\  vult. 


L  789  J       Dbnman,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (Nov.  15), 

delivered  the  judgment  of  the  Court.    After  referring  to  the 
marriage  articles  above  stated,  his  Lordship  said : 

There  does  not  appear  in  the  deed  any  agreement  to 
make  a  further  settlement  at  a  subsequent  time ;  we  therefore 
think  that  the  contract  on  the  part  of  Abel  Jones  must  be  con- 
strued  as  a  covenant  to  stand  seised  to  the  uses  declared  in  that 
settlement.     *     ♦     ♦  -d  i      r      i 


]^'  TUENEE  V.  EOBINSON  and  Another. 

[  789  :         (o  Bam.  &  Adol.  789—791;  S.  C.  2  N.  &  M.  829;  S.  C,  at  Nisi  Prius, 

6  Cur.  &  P.  15.) 

In  an  action  by  a  servant,  who  was  dismissed,  for  wages,  the  proof 
was,  that  he  was  to  have  wages  at  the  rate  of  80/.  per  annum :  Held, 
that  the  prima  facie  presumption  was,  that  the  hiring  was  for  a  year ; 
and  that  having  been  rightfully  dismissed  for  misconduct  before  the 
year  expired,  he  could  not  recover  wages  jn-o  raid.  And  this,  although 
the  master  had  brought  an  action  against  him  for  the  misconduct,  and 
recovered  damages. 

Assumpsit  for  work  and  labour.  At  the  trial  before  Denman, 
Ch.  J.,  at  the  London  sittings  after  Trinity  Term,  1833,  the 
[  '790  J  following  facts  appeared.  The  "^defendants  were  silk  manufac- 
turers; the  plaintiff  acted  as  their  foreman  from  January  to 
June,  1831,  and  sought  to  recover  in  this  action  a  remuneration 
for  his  services  during  that  period.  The  evidence  as  to  the 
amount  of  wages  was,  that  it  had  been  agreed  between  the 
plaintiff  and  defendants,  that  the  plaintiff  was  to  have  wages  at 
the  rate  of  802.  per  year.  In  June,  1831,  the  plaintiff  was  dis- 
missed by  the  defendants,  for  having  advised  and  assisted  their 
apprentice  to  quit  their  service  and  go  to  America,  and  for  that, 
the  defendants  had  brought  an  action  against  the  plaintiff,  and 
recovered  40«.  damages.  It  was  contended  for  the  defendants* 
that  it  must  be  taken  on  this  evidence,  that  the  plaintiff  had 
been  hired  for  a  year,  and  having  been  rightfully  discharged  from 
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their  service  for  misconduct  during  the  year,  was  not  entitled  to  turner 
recover  wages  jmt  ratd^  and  Sjmin  v.  Arnott  (i)  was  cited.  The  Robinson. 
LoBD  Chief  Justice  was  of  opinion  that  there  was  nothing  to 
repel  the  ordinary  presumption,  that  the  servant  was  hired  for  a 
year ;  and  that  being  so,  the  whole  wages  were  forfeited  before 
the  term  expired,  by  his  misconduct,  whereby  the  defendants  were 
prevented  from  having  his  services  for  the  whole  year.  He 
therefore  directed  a  nonsuit,  reserving  liberty  to  move  to  enter  a 
verdict  for  the  plaintiff. 

Imw  in  this  Term  moved  to  enter  a  verdict  : 

There  was  no  proof  that  the  jjlaintiff  was  hired  for  an  entire 
year.  The  evidence  as  to  that  was  only  that  he  was  to  have 
wages  at  the  rate  of  801.  per  year.  Besides,  here  the  defendants 
had  already  recovered  against  the  plaintiff  for  his  misconduct  in 
enticing  the  apprentice  from  their  ^service.  [  ♦tdi  ] 

(Parke,  J. :  The  prima  facie  presumption  was,  that  the  plain- 
tiff was  hired  for  a  year ;  and  there  was  nothing  to  rebut  that 
presumption :  and  having  violated  his  duty  before  the  year 
expired,  so  as  to  prevent  the  defendants  from  having  his  services 
for  the  whole  year,  he  cannot  recover  WB,ges  pro  rata.) 

The  Court  (2)  refused  the  rule. 


FEEEMAN   v.   BAKER  and   Another  (3).  isss. 

Nov.  20, 
(o  Bam.  &  Adol.  797--808 ;  S.  C.  2  N.  &  M.  446  ;  3  L.  J.  (N.  S.)  K.  B.  17 ;  

S.  C,  at  Nisi  Prius,  5  Car.  &  P.  475.)  [  71»7  ] 

An  action  of  deceit  does  not  lie  against  a  person  making  an  untrue 
representation  to  another,  on  the  faith  of  which  the  hearer  acts,  and 
thereby  incurs  damage,  if  the  party  making  such  rcju'esentation  did  not 
know  it  to  be  untiiie. 

The  owners  of  a  ship  cii'culated  advertisements  of  sale,  beginning  with 
a  description  of  the  ship,  which  stated  her  to  be  copper-fastened ;  after 
which  was  a  notice,  that  the  hull,  masts,  yards,  and  rigging,  were  to  be 
taken  with  all  faults.  Under  this  was  printed  the  word  **  Inventoiy,*' 
which  was  followed  by  a  list  of  the  ship^s  stores  and  tackle ;  and  there 
was  then  a  further  announcement,  that  the  vessel  and  her  stores  were 

(1)  19  B.  E.  715  (2  Stark.  250).  Cas.  337 ;  58  L.  J.  Ch.  864 ;  Ghsier 

(2)  Denman,  Ch.  J.,  Parke,  Taun-  v.  Jiolls  (1889)  42  Ch.  Div.  436;   58 
ton,  and  Patteson,  JJ.  L.  J.  Ch.  820;  Low  v.  Bourei'ie,  *91, 

(3)  Derry  v.  Peek  (1889)  14  App.  3  Ch.  82,  60  L.  J.  Ch.  594,  C.  A. 
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Freeuan  to  bo  taken  with  all  faults,  and  without  allowance  for  weight,  length, 

^*  quality,  quantity,  or  any  defect  whatever.     The  owners  afterwards 

Bakeb.  executed  a  written  contract  of  sale,  not  stating  the  vessel  to  be  copper- 

fastened,  but  containing  this  clause:  '*0n  payment  of  the  purchase- 
money,  the  said  brig,  with  what  belongs  to  her,  shall  be  delivered 
acconling  to  the  inventory  which  hath  been  exhibited;  but  the  said 
inventory  shall  be  made  good  as  to  quantity  only ;  and  the  said  brig, 
together  with  her  stores,  shall  be  taken  with  all  faults,  in  the  condition 
they  now  lie,  without  any  allowance  for  weight,  length,  quality,  or  any 
defect  whatsoever : " 

Held,  (assuming  that  the  advei-tisement  could,  by  words  of  reference, 
be  incorporated  with  the  contmct  of  sale,)  that  the  word  **  inventor}'" 
in  the  contract,  referred  only  to  the  list  of  stores,  &c.  and  not  to  the  prior 
part  of  the  advertisement :  and,  therefore,  that  on  the  two  documents 
taken  together,  no  warranty  api)earod  that  the  ship  was  copper- 
fastened. 

Case.  The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time  of  the  committing  of  the  grievance,  Szc.  the 
[  '798  ]  defendants  were  possessed  of  a  *certain  ship  or  vessel  called  the 
Leslie  Ogilby,  which  was  not  copper-fastened,  as  said  defendants 
before  and  at  the  time,  &c.  well  knew ;  yet  defendants,  con- 
triving, &c.  to  deceive  and  injure  plaintiff  in  this  respect,  and  to 
induce  plaintiff  to  purchase  the  said  ship  at  and  for  a  large  sum 
of  money,  heretofore,  &c.  falsely,  fraudulently,  and  deceitfully 
represented  to  plaintiff  that  the  said  ship  was  a  copper-fastened 
ship.  The  count  then  stated,  that  defendants,  further  con- 
triving, &c.  kept  the  said  ship  afloat  in  a  certain  dock  called  the 
West  India  Dock,  so  that  the  said  ship  could  not  be  inspected  or 
examined  by  plaintiff,  and  that  defendants  used  and  employed 
divers  other  subtle  arts  and  devices  for  the  purpose  of  preventing 
an  inspection  and  examination  of  said  ship  by  plaintiff,  and 
thereby  defendants  afterwards,  to  wit,  &c.  induced  plaintiff  to 
purchase  the  said  ship  as  a  copper-fastened  ship,  with  divers 
stores  belonging  thereto,  from  defendants,  at  and  for  a  large  sum 
of  money,  to  wit,  1,3002.,  and  falsely,  fraudulently,  and  deceit- 
fully sold  the  said  ship  as  a  copper-fastened  ship  with  the  stores 
as  aforesaid,  to  plaintiff,  at  and  for  the  said  sum  of  1,300Z.,  by 
means  whereof  the  said  ship  became  and  was,  and  still  is,  of 
little  or  no  use  or  value  to  plaintiff ;  and  so  the  plaintiff  averred, 
that  he  was  then  and  there  cheated  and  defrauded  by  said 
defendants  of  a  large  sum  of  money,  to  wit,  1,3002.  The  second 
count  was  similar,  but  omitted  the  mention  of  any  means  used 
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to  prevent  inspection.      The  third   count  stated,   the  plaintiff     Fbeeuan 

bargained  with  defendants,  at  their  instance  and  request,  to  buy       baker. 

of  them  a  certain  other  ship,  with  stores,  &c.  for  the  sum  of 

1,800/. ;  and  defendants,  by  falsely  and  fraudulently  representing 

the  last-mentioned  ship  to  be  copper-fastened,  then  and  *there       [  *T99  ] 

sold  the  said  last-mentioned  ship,  with  the  stores,  &c.  to  plaintiff, 

for  the  sum,  &c.  whereas,  in  truth  and  in  fact,  the  said  ship,  at 

the  time,  &c.  was  not  a  copper-fastened  ship,  which  defendants 

well  knew,  by  means  whereof,  &c.     The  seventh  count  stated, 

that  the  plaintiff  bargained,  &c. ;   and  -defendants,  by  falsely 

warranting  the  said  ship  to  be  a  copper-fastened  ship,  sold  the  said 

ship  to  plaintiff  for  the  sum,  &c.  whereas,  in  truth  and  in  fact,  the 

said  last-mentioned  ship,  at  the  time  of  the  said  warranty  and 

sale,  was  not  a  copper-fastened  ship,  but,  on  the  contrary  thereof, 

there  were  several  iron  through-bolts  in  the  larboard  bilge,  &c. 

(describing  the  particular  fastenings  which  were  not  of  copper), 

by  means  whereof  the  ship  became  of  little  or  no  use,  and  so 

defendants  falsely  and  fraudulently  deceived  plaintiff,  &c.     The 

eighth  count  was  similar,  but  more  general.     Plea,  not  guilty. 

At  the  trial  before  Denman,  Ch.  J.  at  the  sittings  in  London 
after  Hilary  Term,  1888,  a  memorandum  of  agreement  for  the 
sale  and  purchase  of  the  vessel  was  put  in,  signed  by  or  on 
behalf  of  the  vendors  and  purchaser;  at  the  foot  of  which 
memorandum  (after  the  copy  of  the  certificate  of  registry),  was 
the  following  clause :  "  On  payment  of  the  whole  of  the  purchase 
money  as  aforesaid,  a  legal  bill  or  bills  of  sale  shall  be  made  out 
and  executed  to  the  purchaser  or  purchasers,  at  his  or  their 
expense,  and  the  said  brig,  with  what  belongs  to  her,  shall  be 
delivered  according  to  the  inventory  which  hath  been  exhibited ; 
but  the  said  inventory  shall  be  made  good  as  to  quantity  only. 
And  the  said  brig,  together  with  her  stores,  shall  be  taken  with 
all  faults,  in  the  condition  they  now  lie,  without  any  allowance 
for  weight,  length,  quality,  or  any  defect  *whatsoever."  The  [  '-"^oo  ] 
memorandum  itself  said  nothing  of  the  vessel  being  copper- 
fastened,  but  the  plaintiff  gave  in  evidence  together  with  it  a 
printed  paper,  called  an  advertisement  of  sale,  issued  by  the 
defendants,  which  began  as  foUow^s  : 

"For  sale, — The  fine  brig  Leslie  Ogilby,  198  tons;    British 
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frekmax  built;  coppered  and  copper-fastened;  shifts  without  ballast, 
Baker.  takes  the  ground  well,  stows  a  large  cargo  for  her  tonnage,  was 
coppered  in  August,  1829,  is  well  adapted  for  general  purposes, 
and  requires  little  more  than  provisions  to  send  her  to  sea. 
Now  lying  in  the  West  India  Dock.  Hull,  masts,  yards,  standing 
and  running  rigging,  and  stores,  to  be  taken  with  all  faults  as 
they  now  lie."     Under  this  was  printed, 

"Inventory. — Anchors,  1  best  bower  ;  1  small  ditto,"  &c.  &c. 
Here  followed  a  list  of  articles,  under  different  heads,  viz.  anchors, 
cables,  sails,  carpent-er's  stores,  &c.,  at  the  foot  of  which  was 
added,  **  The  vessel  and  her  stores  to  be  taken  with  all  faults  as 
they  now  lie,  without  any  allowance  for  weight,  length,  quality, 
quantity,  or  any  defects  or  injuries  whatever.  Inventories  may 
be  had  on  board,  and  further  particulars  known,  by  applying  to 
M*Ghie  and  Page,  sworn  brokers." 

The  Lord  Chief  Justice  thought  that  the  last-mentioned 
paper  could  not  be  considered  as  incorporated  with  the  agree- 
ment of  sale,  and  therefore,  that  on  the  authority  of  Pickering  v. 
Dawson  (i),  the  plaintiff  ought  to  be  nonsuited ;  but  he  left  the 
case  to  the  jury,  and  they  found  (in  answer  to  questions  sub- 
mitted to  them  by  his  Lordship)  that  the  vessel  was  not  copper- 
fastened  ;  but  that  there  was  no  evidence  that  the  defendants 
[  *80i  ]  *knew  it,  and  that  there  was  no  concealment  on  their  part.  A 
verdict  was  entered  for  the  plaintiffs  on  the  above-mentioned 
counts  of  the  declaration,  but  leave  given  to  move  to  enter 
a  nonsuit,  or  a  verdict  for  the  defendants.  A  rule  nisi  having 
been  obtained  for  that  purpose. 

Sir  J,  Camiiibcll,  Solicitor-General,  Comyn,  and  Avios,  now 
shewed  cause : 

First,  supposing  the  printed  advertisement  not  to  form  part  of 
the  actual  cpn tract  of  sale,  yet  it  was  a  false  representation, 
made  in  order  to  induce  the  plaintiff  to  enter  into  that  contract ; 
and  if  that  be  so,  then,  although  the  jury  have  negatived  any 
knowledge  by  the  defendants  that  the  ship  was  not  copper- 
fastened,  and  have  found  that  they  used  no  concealment,  there 
was,  nevertheless,  a  fraud  in  law,  which  renders  them  liable 

(1)  4  Taunt.  779. 
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under  the  first  three  counts  ;  for  Polhill  v.  Waiter  (i)  shews  that     Freeman 
an  action  on  the  case  for  a  deceitful  and  fraudulent  representa-       bakes. 
tion  is  maintainable,  where  the  defendant  (though  without  any 
corrupt  motive)  has  made  an  assertion,  not  knowing  whether 
it  was  true  or  otherwise,  whereby  the  plaintiff  has  been  led  to 
incur  damage. 

(Parke,  J. :  In  Polhill  v.  Walter  (i),  there  was  a  direct  asser- 
.tion  of  that  which  the  defendant  knew  to  be  untrue.) 

He  merely  put  his  name  upon  a  bill  as  by  procuration,  which 
act  might  have  been  adopted  afterwards  by  the  drawee.  Here 
the  defendants  have  taken  upon  them  to  assert  a  thing,  without 
knowing  whether  it  were  true  or  false.  Haycraft  v.  Creasy  (2), 
does  not  apply,  because  there  the  defendant  acted  in  perfect 
good  faith,  believing  all  that  he  stated  to  be  true.  The  defen- 
dants *here  assert  what  they  have  no  reason  for  believing,  and  [  'so-i  ] 
do  it  for  their  own  advantage.  In  A  damson  v.  Jarris  (3),  Best, 
Ch.  J.  says,  ''he  who  affirms  either  what  he  does  not  know  to 
be  true,  or  knows  to  be  false,  to  another's  prejudice  and  his  own 
gain,  is  both  in  morality  and  law  guilty  of  falsehood,  and  must 
answer  in  damages."  And  in  Humj>hrys  v.  Pratt  (4)  the  same 
proposition  was  relied  upon  for  the  defendant  in  error,  and  the 
judgment  was  there  affirmed. 

But,  secondly,  if  there  was  in  this  case  a  positive  warranty, 
the  question  of  fraud  becomes  immaterial.  Now  the  printed 
advertisement,  describing  the  ship  as  copper-fastened,  is  intro- 
duced, by  reference,  into  the  agreement  of  sale :  Saunderson  v. 
Jackson  (o)  ;  and  such  description  amounts  to  a  warranty  that 
the  vessel  was  what  is  ordinarily  understood  by  the  term 
"copper-fastened."  The  principle  of  Bridge  v.  Wain (6)  applies ; 
and  Shepherd  v.  Kain  (7)  is  a  direct  authority  on  the  point.  The 
undertaking  in  the  memorandum  of  agreement,  that ''  the  brig, 
with  what  belongs  to  her,  shall  be  delivered  according  to  the 
inventoiy  which  hath  been  exhibited,"  refers  not  merely  to  the 

(1)  37  R.  R.  344  (3  B.  &  Ad.  114).  154 ;  2  Dowl.  &  CI.  288). 

(2)  6  R.  R.  380  (2  East,  92).  (o)^  R.  R.  o80  (2  Bos.  &  P.  238). 

(3)  29  R.  R.  503  (4  Bing.  66).  (6)  18  R.  R.  815  (1  Stark.  504). 

(4)  35  R.  R.  41  (5  BHgh  (X.  S.)  (7)  24  R.  R.  344  (5  B.  &  Aid.  240). 
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Freeman  particulars  headed  '* Inventory"  in  the  printed  advertisement, 
i^AKKB.  ^^^  ^  ^^^  whole  contents  of  that  paper.  The  word  "inventory  " 
is  evidently  meant  to  have  that  import,  when  it  is  said  (at  the 
end  of  the  advertisement),  that  '*  inventories  "  may  be  had  on 
board,  and  farther  particulars  known  by  applying,  &c.  The 
.  words,  "delivered  according  to  the  inventory,"  are  not  to  be 
confined  in  reference  to  the  things  belonging  to  the  brig,  which 
[  *^^'^  J  are  mentioned  immediately  *before.  If  the  advertisement  is  at 
all  incorporated  with  the  agreement,  every  part  of  it  must  be 
taken  into  consideration.  In  Kain  v.  Old  (i>,  where  it  was  held 
that  an  instrument  delivered  by  the  vendor  before  the  execution 
of  the  contract  could  not  be  treated  as  part  of  it,  the  prior 
instrument  was  void  by  the  then  existing  Registry  Act  of 
84  Geo.  III.  c.  68,  s.  14:  but  for  that  objection,  it  does  not 
appear  that  it  might  not  have  been  incorporated  with  the 
contract. 

(Patteson,  J. :  Assuming  that  to  be  so,  the  instrument  con- 
taining the  words  "  copper-fastened  "  was  signed  by  the  vendor 
in  that  case ;  it  is  not  so  here. 

Parke,  J. :  It  appears  from  Shepherd  v.  Kain  (2),  that  the 
description  and  the  stipulation,  "  to  be  taken  with  all  faults," 
were  on  the  same  paper.) 

In  Pickering  v.  Dowson  (3),  the  inventory  delivered  previously  to 
the  contract  of  sale  was  void  under  the  Registry  Acts,  and  could 
not  be  treated  as  forming  any  part  of  the  agreement.  That 
objection  would  not  arise  under  the  present  Act. 

{Sir  James  Scarlett,  for  the  defendants :  It  does  not  appear 
from  that  case  that  the  certificate  of  registry  was  not  recited 
in  the  former  instrument.  Gibbs,  Ch.  J.  does  not  treat  it  as 
invalid.) 

Pickering  v.  Doicson  (3)  shews  that  the  word  "  inventory  "  is  well 
known  as  applying  to  the  whole  description  of  a  vessel,  and  not 

(1)  26  R.  R.  497  (2  h.  &  C.  627).  (3)  4  Taunt.  779. 

(2)  24  R.  R.  344  (5  B.  &  Aid.  240). 
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merely  to  the  list  of  stores ;  and  the  Court  there  looked  at  the     fbbbmak 
entire  document.     That  case  is  also  distinguishable  from  the       bakeb. 
present,  inasmuch  as  the  inventory  there  was  not  the  vendors' 
own,  but  merely  one  which  they  had  received  from  the  persons 
of  whom  they  bought  the  ship. 

Sir  James  Scarlett  (with  whom  were  Matde  and  Tomlinson) ,        [  804  ] 
contra,  was  stopped  by  the  Court. 

Denman,  Ch.  J.  : 

The  case  is  now  confined  to  a  narrow  point.  The  plaintiff's 
right  to  recover  will  depend  upon  the  question,  whether  that 
which  he  terms  the  inventory  was  part  of  the  contract  or  not. 
He  is  to  make  out  that  it  was.  By  the  memorandum  of  sale  one 
party  agrees  to  buy,  and  the  other  to  sell,  "the  brig  called  the 
Leslie  Ogilby,  of  the  measurement  of  193  tons,  lying  in  the  West 
India  Dock,  for  1,300Z."  And  at  the  end  of  that  instrument  it 
is  said,  that  on  payment  of  the  purchase-money  a  bill  of  sale 
shall  be  made  out  to  the  purchaser  at  his  expense,  '^  and  the  said 
brig,  with  what  belongs  to  her,  shall  be  delivered  according  to 
the  inventory  which  hath  been  exhibited."  The  question  then 
is,  whether  those  words  in  the  other  paper  which  describe  the 
ship  as  '^the  fine  brig  Leslie  Ogilby,  198  tons,  British  built, 
coppered,  and  copper-fastened,"  form  part  of  the  inventory 
spoken  of  in  the  memorandum,  when  we  find  immediately  after 
them  the  word  **  inventory  "  placed  at  the  top  of  the  catalogue 
of  stores.  The  memorandum  of  sale  does  not  refer  to  the  other 
document  generally  as  the  paper  known  by  the  name  of  the 
inventory,  nor  is  there  any  evidence  of  its  being  so  known.  The 
only  reference  is  to  "  the  inventory,"  and  that,  upon  examina- 
tion, proves  to  be  the  list  of  stores.  This  is  rendered  more  clear 
by  the  clause  in  the  contract  of  sale,  that  ''  the  said  inventory 
shall  be  made  good  as  to  quantity  only;"  that  cannot  refer  to 
the  ship  itself,  but  must  have  relation  to  a  Ust  of  articles  which 
may  be  made  good  by  supplying  a  deficiency  in  the  quantity.  I 
am  therefore  of  opinion,  without  reference  to  the  case  *of  [  '805  ] 
Pickering  v.  Dowson  (i),  that  the  plaintiff  cannot  recover.     In 

(1)  4  Taunt.  779. 
R.R. — VOL.  XXXIX.  42 
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fbekman     Shepherd  v.  Kam(i)  it  was  not  made  a  question,  whether  the 

mm 

Bakbb.  advertisement  of  sale  could  be  incorporated  with  the  subsequent 
contract  of  purchase  ;  and  the  decision  on  that  point  in  Kain  v. 
Old  (2)  is  not  applicable  here. 

Parke,  J. : 

The  question  of  deceit  was  disposed  of  by  the  jury,  when  they 
found  that  the  defect  in  the  ship  was  unknown  to  the  defendants. 
Polhiil  V.  Walter  (3)  only  decides  that  if  a  person  states  what  he 
knows  to  be  untrue,  and  induces  another  to  act  upon  it  to  his 
prejudice,  a  fraud  in  law  is  committed.  That  case  was  decided 
on  the  authority  of  Foster  v.  Charles  (4),  and  in  both,  the  party 
making  the  representation  knew  it  to  be  false.  Then  as  to  the 
warranty:  without  saying  how  far  any  thing  contained  in  an 
advertisement  of  this  kind  can  at  any  rate  be  used  as  a  contract 
of  warranty,  where  a  regular  bill  of  sale  has  been  afterwards 
executed,  it  is  sufficient  to  observe,  that  the  reference  from  the 
instrument  of  sale  to  the  advertisement,  here  relied  upon,  is  only 
furnished  by  the  words,  'Hhe  said  brig,  with  what  belongs  to 
her,  shall  be  delivered  according  to  the  inventory  ;  "  and  by  that 
word  "  inventory  "  it  was  intended,  in  my  opinion,  to  incorporate 
with  the  instrument  of  sale,  not  the  whole  advertisement,  but  only 
the  list  of  properties  and  stores.  By  the  agreement,  the  inventory 
is  to  be  made  good  as  to  quantity  only ;  which  must  refer  to  the 
things  enumerated  in  that  list.  If  it  was  meant  that  the  whole 
[  *806  ]  ^advertisement  should  be  incorporated  in  the  agreement  of  sale, 
one  important  sentence  is  unnecessarily  repeated ;  for  it  is  said 
in  the  former  instrument,  that  the  hull,  masts,  yards,  standing 
and  running  rigging  and  stores,  are  *^  to  be  taken,  with  aU  faults, 
as  they  now  lie;"  and  the  agreement  states,  that  ''the  said 
brig,  together  with  her  stores,  shall  be  taken  with  all  faults, 
in  the  condition  they  now  lie,  without  any  allowance  for 
weight,  length,  quality,  or  any  defect  whatsoever."  This  is 
an  additional  reason,  though  not  so  strong  as  the  preceding 
one,  for  holding  that   the  word  ''inventory"  is    not  meant 

(1)  24  B.  E.  344  (5  B.  &  Aid.  240).    (4)  31  B.  E.  446  (6  Bing.  402  ;  7 

(2)  26  E.  B.  497  (2  B.  &  G.  627).   Bing.  105). 

(3)  37  E.  B.  344  (3  B.  &  Ad.  114). 
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to  include  the  whole  matter  of  the  advertisement,  but  only  fbebman 
the  enumeration  of  stores.  The  instrument  itself  seems  to  bakeb. 
make  that  distinction ;  for  the  word  "  inventory  "  is  printed 
about  half  way  down,  at  the  head  of  the  list  of  stores.  If 
the  purchaser  intended  to  stipulate  for  a  copper-fastened  ship, 
he  should  have  had  that  description  inserted  in  the  par- 
ticular of  sale;  but  I  doubt  if  the  vendor  intended  to  give 
such  a  warranty.  None  of  the  cases  which  have  been  cited 
bear  upon  this. 

Taunton,  J. : 

The  precise  point  raised  in  this  case  was  not  decided  in  those 
which  have  been   cited,   turning  on  similar  instruments.     In 
Shepherd  v.  Kain  (i)  it  was  taken  for  granted  that  the  ship  was 
described  as  copper-fastened  in  the  contract  between  the  parties ; 
it  was  only  decided  that  the  words  **  with  all  faults,"  did  not  do 
away  with  that  which  the  Court  considered  a  warranty.    Kain  v. 
Old  (2),  and  Pickering  v.  Dowson  (3)  were  cited  by  the  Solicitor- 
General,   for  the  purpose  of  *answering  by  anticipation  any       [  •807  ] 
argument  that  might  be  drawn  from  them :  his  view  of  them 
may  be  correct,  but  they  are  not  authorities  in  his  favour :  and 
it  requires  no  authority  to  confirm  the  impression  I  entertain 
of  this  case.    I  think  that  the  words  in  the  contract  of  sale, 
**  shall  be  delivered  according  to  the  inventory,"  refer  only  to 
the  words  immediately  preceding,  and  mean  *'  what  belongs  "  to 
the  brig ;  namely,  the  rigging,  tackle,  and  other  things  of  that 
kind,  and  not  the  brig  herself.      The  inventory  is,  by  that 
contract,  ''  to  be  made  good  as  to  quantity  Only :  "  the  argument 
for  the  plaintiff  is,  in  effect,  that  something  contained  in  the 
inventory  should  be  made  good  as  to  quality.     The  words  of  the 
advertisement  containing  the  description  of  the  brig  as  copper- 
fastened,  form  no  part  of  the  inventory.     The  word  "inventory" 
is  placed  after  that  description,  at  the  head  of  a  distinct  list 
of  articles.    If  it  had  been  at  the  head  of  the  paper,  it  might 
have  been  contended  that  the  whole  was  the  inventory.    I  am 
of  opinion,  therefore,  that  this  description  of  the  vessel  cannot 

(1)  24  E.  B.  344  (6  B.  &  Aid.  240).  (3)  4  Taunt  779. 

(2)  26  B.  B.  497  (2  B.  &  0.  627). 
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Fbbeman     be  imported  into  the  contract  as  a  warranty,  and  that  the 
Bakbb.       plaintiff  is  not  entitled  to  recover. 

Pattbson,  J. : 

As   to   the  first  question  raised,   the  decision  in  Polhill   v. 

Walter  (i)  is  put  distinctly  and  pointedly  on  the  ground  that  the 

party  knew  the  representation  he  made  to  be  false ;   and  Lord 

Tentbbdbn  particularly  guards  against  any  other  construction, 

by  sayingy — ''  If  the  defendant  had  had  good  reason  to  believe 

his  representation  to  be  true,  he  would  have  incurred  no  liability ; 

[  ♦SOS  ]      for  he  would  have  made  no  statement  *which  he  knew  to  be 

false  ;  a  case  very  different  from  the  present.''     With  respect  to 

the  other  point,  I  feel  great  difficulty  in  attributing  to  words  a 

sense  which  they  do  not  ordinarily  bear,  for  the  purpose  of  a 

particular  case ;  and,  here,  the  word  ''  inventory  "  is  used  in  the 

ordinary  sense  in  the  document  which  the  plaintiff  seeks   to 

incorporate  with  the  contract  of  sale.     Then  we  are  asked  to  put 

a  different  construction  upon  it,  where  it  occurs  in  the  contract 

itself.     I  think  that  cannot  be  done,  for  the  reasons  which  have 

been  already  given;   and  especially  for  this, — that  the  defect 

which    the    plaintiff    claims  to  have  made  good  is  a   defect 

of  quality,  and  not  of  quantity,  for  which,  alone,  the  contract 

of  sale  provides. 

Rule  absolute. 


[  808  ] 


1833.        PKATT  V.  YIZAED,  Gent.,  One,  &c.,  and  BLOWER 

Gent.,    One,    &c. 

(5  Barn.  &  Adol.  808—814 ;  S.  C.  2  N.  &  M.  455 ;  3  L.  J.  (N.  S.)  K.  B.  7.) 

A.  wishing  to  borrow  money  on  a  mortgage  of  land,  delivered  the 
title-deeds  to  B.,  the  intended  mortgagee,  for  examination,  and  said  that 
he  would  pay  all  expenses.  B.  handed  the  deeds  to  his  own  attomies 
to  be  investigated.  The  negotiation  went  off,  and  the  attomies  being 
requested  by  A.  to  return  his  deeds,  refused  to  do  so  till  he  paid  their 
bill  of  costs.  On  assumpsit  brought  by  A.  against  the  attomies,  to 
recover  back  the  money  so  paid : 

Held,  that  the  defendants  could  not  be  considered  as  having  acted  for 
both  parties  in  the  negotiation,  and,  therefore,  had  not  a  lien  against 
A*  as  his  attomies :  That  supposing  A.  liable  to  B.  for  the  costs  incurred^ 

(1)  37  R.  B.  344  (3  B.  &  Ad.  114). 
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B.  could  not  communicate  to  his  own  attomies  a  lien  upon  A.'s  deeds,         Pbatt 
by  handing  them  to  the  attomies  for  investigation :  That  the  undertaking  v. 

of  A.  to  B.,  if  it  amounted  to  a  promise  to  pay  these  costs,  did  not  entitle       Vizabd, 
B.*s  attomies  to  detain  the  deeds,  as  it  established  no  privity  between 
them  and  A. :  And  that  A.  might  have  brought  trover  for  the  deeds,  and 
was  entitled  to  recover  in  this  action. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  At  the  trial  before  Denman,  Gh.  J.,  at  the  sittings  at 
Guildhall  after  Hilary  Term,  1833,  the  material  facts  appeared 
to  be  as  follows  :  In  July,  *1829,  the  plaintiff,  wishing  to  raise  [  •809  ] 
money  by  mortgage  of  an  estate,  applied  for  that  purpose  to 
Messrs.  Bowley  and  Mansell,  who  were  possessed  of  4,0002.  stock, 
as  trustees  under  a  will.  The  title-deeds  of  the  estate  were  sent 
by  the  plaintiff  to  Bowley  to  be  inspected  with  a  view  to  the 
advance ;  and  the  plaintiff,  in  a  letter  written  about  that  time 
to  Bowley,  said  (referring  to  the  deeds  so  sent),  ''I  shall  pay 
with  pleasure  all  expenses  attending  the  same."  Bowley  handed 
the  deeds  to  the  defendants,  his  solicitors,  to  be  examined.  The 
plaintiff  had  several  communications  with  the  defendants  in  the 
course  of  the  negotiation,  but  did  not  employ  any  solicitor  on  his 
own  behalf  till  November,  1829,  when  the  defendant  Blower 
sent  him  drafts  of  a  mortgage  deed  and  declaration  of  trust :  the 
plaintiff  then  submitted  these  to  Mr.  Davison,  his  own  attorney. 
It  was  afterwards  found  that  Mansell  had  not  been  regularly 
appointed  trustee,  and  the  negotiation  was  consequently  broken 
off;  but  Mr.  Blower  refused  to  deliver  up  the  deeds  to  the 
plaintiff  until  he  should  pay  the  defendants'  charges  in  respect 
of  the  business  done ;  alleging  that  the  defendants  had  received 
the  deeds  as  attornies  for  both  parties,  and  had  a  lien  upon  them 
for  the  bill  of  costs.  The  plaintiff  paid  the  bill  under  protest, 
and  brought  this  action  for  the  amount.  The  Lord  Chief 
Justice  directed  a  nonsuit,  giving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff.  The  points  reserved  were,  first, 
whether  the  plaintiff  was  entitled  to  refuse  execution  of  the 
mortgage  deed ;  and,  secondly,  whether  the  defendants  had 
a  right  to  withhold  the  deeds  till  the  plaintiff  paid  their 
bill.  The  case  ultimately  turned  on  the  latter  point  only. 
A  rule  nm  having  been  obtained  in  pursuance  of  the  leave 
reserved, 
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Pbatt  Sir  James  Scarlett  and  R.  V.  Richards  now  shewed  cause : 

VizABD.  First,  the  defendants  had  a  lien ;   or,  at  any  rate,  they  are 

^  ^^^  ^  entitled  to  retain  the  money  which  the  plaintiff  paid  them  to 
redeem  the  deeds.  The  attorney  who  negotiates  a  mortgage, 
though  nominated  by  the  mortgagee,  is,  in  fact,  the  attorney 
of  the  mortgagor  also.  Or,  supposing  this  not  to  be  so,  the 
plaintiff  here,  wishing  to  raise  money  on  mortgage,  sent  his 
deeds  to  Bowley,  to  be  put  into  the  hands  of  his  attornies  for  an 
investigation  of  the  title  ;  then  the  attornies,  as  against  Bowley, 
had  a  lien  on  the  deeds :  and  admittmg  that  the  plaintiff  might 
have  brought  trover  against  them  on  their  detaining  the  deeds 
from  him ;  yet  if  he,  upon  hearing  of  the  circumstances,  went  to 
them  and  paid  their  bill  of  costs,  he  cannot  now  recover  back 
money  so  paid,  on  an  account  for  which  he  was  liable  in  foro 
conscientue.  The  deeds  had  come  to  the  hands  of  the  defendants 
by  the  plaintiff's  consent ;  he  had,  in  fact,  employed  them,  and 
he  was  bound  to  pay  some  one.  If  he  did  not  pay  the  defendants 
in  respect  of  a  lien  which  they  had,  he  paid  them  on  Rowley's 
account,  and  as  his  agents. 

(Pabee,  J. :   He  did  not  acknowledge,  when  he  paid  the  bill, 
that  it  was  a  debt  due  from  him  to  any  one.) 

Secondly,  the  plaintiff,  by  his  letter,  had  expressly  agreed  to  pay 
the  expense  of  investigating  his  title  ;  and  the  benefit  which  he 
was  to  derive  from  the  enquiry  was  a  consideration  for  that 
promise. 

Plattf  contra: 

The  money  was  extorted,  and  paid  under  protest;  unless, 
therefore,  the  defendants  had  a  lien,  the  plaintiff  must  recover ; 
and  the  defendants  must  seek  payment  of  their  bill  of  costs  from 
Rowley,  their  employer.  It  is  not  correct  to  say  that  the  mort- 
[  •811  ]  gagee's  *attorney  is  also  attorney  for  the  mortgagor :  the  practice 
is,  that  each  employs  his  own.  The  deeds  here  were  handed  by 
the  plaintiff  to  Rowley,  and  not  to  the  defendants.  In  HoUis  v. 
Claridge(i)  the  plaintiff,  wishing  to  raise  money,  gave  some 
title-deeds,  which  he  proposed  as  a  security,  to  be  inspected  by 

(1)  4  Taunt.  807. 
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the  person  who  was  to  make  the  advance;  the  latter  handed  Pratt 
them  to  his  conveyancer ;  and  the  conveyancer,  on  the  negotia-  .vizabd. 
tion  going  off,  claimed  a  lien  upon  the  deeds  as  against  the 
plaintiff,  for  his  bill  of  costs.  Bat  the  Court  of  Common  Pleas 
held  that  the  conveyancer  had  no  better  title  to  retain  them  than 
the  party  from  whom  he  received  them,  and  was  therefore  liable 
in  trover  for  the  deeds  at  the  suit  of  the  plaintiff.  Here,  as  was 
argued  in  that  case,  the  defendants'  possession  of  the  deeds  was 
the  possession  of  their  client ;  he  could  not  have  a  lien,  and, 
consequently,  they  could  have  none.  If  the  plaintiff  had  refused 
to  pay  the  bill  of  costs,  Bowley,  and  not  the  defendants,  must 
have  attempted  to  recover  against  him  for  the  amount.  There 
was  no  contract  between  the  plaintiff  and  defendants. 

Denman,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  absolute.  Whether  or 
not  the  defendants  in  this  case  had  a  lien  on  the  title-deeds, 
depends  upon  the  question,  whether  or  not  the  plaintiff  employed 
the  defendants  to  do  his  work  in  respect  of  those  deeds.  Now 
the  evidence  shews  that  he  did  not.  Their  employment  was 
for  the  intended  mortgagee,  and  rather  against  than  for  the 
mortgagor.  And  although  there  was  a  letter  in  which  the 
mortgagor  expressed  himself  willing  to  pay  *the  expenses,  that  [  *812  ] 
was  addressed  to  the  adverse  party,  and  does  not  establish  any 
privity  between  the  mortgagor  and  the  attomies  of  the  mortgagee. 
The  whole  question  is,  whether  there  was  a  particular  agreement 
entered  into  by  the  plaintiff,  giving  the  defendants  a  lien  upon 
his  deeds,  or  whether  they  are,  at  all  events,  to  be  considered  as 
his  attomies  in  the  transaction.  I  think  there  was  no  such 
agreement,  and  that  the  defendants  had  no  lien  against  the 
plaintiff  as  his  attornies. 

Parke,  J. : 

The  plaintiff,  having  been  obliged  to  pay  this  money,  and 
having  done  so  under  protest,  may  recover  it  back  if  he  might 
have  recovered  back  the  deeds  in  an  action  of  trover  without 
paying  the  bill  of  costs.  It  is  clear  from  HoUis  v.  Claridge  (i) 
that  Bowley  could  not,  by  transferring  the  deeds  to  the  defendants, 

(1)  4  Taunt.  807. 
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Pratt  communicate  a  lien  to  them  which  he  himself  had  not: 
Vizard,  i^or  is  there  any  law  or  usage  by  which  they  themselves  could 
have  such  a  lien.  They  ought  then  to  have  shewn  some  special 
agreement  for  it ;  but  there  was  no  evidence  to  go  to  the  jury  as 
to  any  such  agreement.  If,  therefore,  the  defendants  are  to  be 
considered  as  the  attomies  of  Bowley  and  Mansell,  they  could 
have  no  claim  upon  the  plaintiff  for  the  money  in  question. 
But  it  is  said  that  they  were  in  fact  attornies  for  both  parties. 
Now  it  is  true,  that  if  the  mortgage  had  been  completed,  and  the 
money  advanced,  the  plaintiff  would  have  had  to  pay  all  the 
mortgagees'  expenses ;  and  the  defendants  would  have  stood  in 
the  place  of  the  mortgagees  for  the  purpose  of  receiving  so  much 
of  those  expenses  as  their  bill  amounted  to ;  but  if  the  negotia- 
[  *siz  ]  tion  *went  off  by  the  fault  of  the  intended  mortgagees,  the 
])laintiff  was  not  liable  to  make  any  such  payment ;  and  in  the 
meantime,  what  the  defendants  had  to  do  as  attomies  was  rather 
against  than  for  the  plaintiff.  Can  it  then  be  said  that  the 
employment  of  the  defendants  as  attornies  was  ambulatory,  and 
was  for  one  party,  or  both,  according  to  the  event  of  the  negotia- 
tion? Not  only  were  they  not  attornies  for  the  plaintiff,  but 
another  person  was;  the  defendants  only  looked  after  the 
interests  of  the  proposed  lender.  No  privity,  therefore,  can  be 
established  between  them  and  the  plaintiff. 

Taunton,  J. : 

I  am  of  opinion  that  the  defendants  had  no  lien  on  these  deeds, 
either  through  Eowley  or  on  their  own  account.  The  plaintiff 
deposited  them  with  Eowley,  not  to  be  handed  over  to  his 
attornies  and  pledged,  but  to  be  investigated  by  him.  The 
simple  delivery  of  them  for  that  purpose  did  not  entitle  him  to 
hand  them  to  the  defendants,  nor  could  he  communicate  to  them 
the  right  which  they  now  claim.  Hollis  v.  Claridge  (i)  is  an 
authority  on  that  point.  Then  whether  the  defendants  could 
have  any  lien  of  their  own,  depends  upon  the  question  whether 
or  not  they  were  solicitors  for  the  plaintiff.  Now  in  the  case 
of  annuities,  and  I  believe  in  that  of  mortgages  also,  the  law 
expenses  do,  in  practice,  ultimately  come  out  of  the  pocket  of 

(1)  4  Taunt.  807. 
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the  borrower:  but  the  grantee  employs  his  own  attorney;  the        Pratt 
basiness  is  done  on  the  credit  of  the  lender,  and  the  action  for      vizabd. 
work  and  labour  would  lie  against  him,  and  not  against  the 
borrower ;  though  when  the  business  is  done,  and  the  money  is 
*handed  to  the  borrower,  the  attorney  takes  care  to  come  with       [  •814  ] 
his  bill,  and  is  paid  with  so  much  of  the  money  borrowed,  the  mort- 
gagor receiving  the  advance  mimes  that  amount.    But  there  is  no 
lien  between  the  attorney  and  the  mortgagor  ;  that  can  only  arise 
from  one  party  doing  something,  and  the  other  having  it  done  for 
him.    The  defendants,  therefore,  in  this  case,  are  liable  to  refund. 

Patteson,  J.  : 

I  am  entirely  of  the  same  opinion,  for  the  reasons  which  have 
been  already  given.  ^  ^     j^    ^ 

In   the    Matter    of    Arbitration    between  i^sa. 

WESTZINTHUS  and  Others  (1).  [8i7] 

(5  Bam.  &  Adol.  817—835;  S.  C.  2  N.  &  M.  644  ;  3  L.  J.  (N.  S.)  K  B.  56.) 

W.,  at  Leghorn,  shipped  oil  to  Liverpool  on  account  and  by  the  order 
of  L.,  who  obtained  the  bill  of  lading  in  exchange  for  his  acceptance  for 
the  price.  L.  indorsed  the  bill  of  lading  to  H.  in  security  (with  other 
goods)  of  a  loan.  On  the  arrival  of  the  vessel,  L.  having  become  bank- 
rupt and  his  acceptances  having  been  dishonoured,  \V.  gave  notice  to  the 
captain  to  stop  the  oil ;  and  (the  captain  having  delivered  the  oil  to  H. 
upon  an  indemnity)  also  gave  notice  to  H.  that  he  claimed  the  oil ;  and 
required  H.  to  satisfy  himself  out  of  the  other  goods  without  recourse 
to  the  oil.  H.  sold  the  oil,  as  well  as  the  other  goods,  the  proceeds  of 
which  were  sufficient  to  answer  his  debt,  and  deposited  the  net  proceeds 
of  the  oil  to  abide  the  event  of  an  arbitration : 

Held,  that  H.  had  the  legal  right  to  possession  and  the  right  to  sell : 
that  W.  by  virtue  of  his  attempted  stoppage  had  an  equitable  right  to 
the  oil  preferable  to  the  general  creditors  of  L.,  but  subject  to  H.'s  right 
in  security ;  and  that  W.  was  entitled  to  claim  that  H.  should  satisfy 
himself  out  of  the  other  goods  held  in  security  in  exoneration  of  the  net 
proceeds  of  the  oil,  which  were  accordingly  payable  to  W. 

By  rule  of  this  Court,  certain  matters  in  dispute  between 
Westzinthus  and  the  assignees  of  Lapage  &  Co.,  and  between 
Rogers  &  Co:  and  the  same  assignees,  were  referred  to  an 
arbitrator,  who  stated  the  following  facts  upon  his  award : 

(1)  See  Sale  of  Goods  Act,  1893,  v./?Mr(/irA-(H.L.1884)10App.Ca8.74 
s. 47 :  Kemp  v.  Falk{B.,  L.  1882)  7  App.  (per  Lord  Selborne,  p.  85),  54  L.  J. 
Cas.  573, 52  L.  J.  Ch.  167  ;  and  Setoell      Q.  B.  156,  162.— R.  C. 
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In  re  West-        In  February,  1881,  WestzinthuB  shipped,  at  Leghorn,  twenty- 
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three  casks  of  oil,  by  the  ship  Sarah,  to  John  and  Frederick 
Lapage,  who  then  carried  on  business  as  merchants  in  Liverpool 
under  the  firm  of  Lapage  &  Co.,  in  execution  of  an  order  trans- 
mitted by  them  to  him,  and  at  the  same  time  drew  a  bill  of 
exchange  on  them  for  the  amount  of  the  invoice  of  the  oil. 
This  bill,  together  with  the  bill  of  lading  for  the  oil,  was  trans- 
mitted to  certain  agents  of  Westzinthus,  with  instructions  to 
[  *818  ]  deliver  the  bill  of  lading  to  Lapage  &  Go.  *upon  their  accepting 
the  bill  of  exchange  so  drawn  on  them  ;  and  accordingly  Lapage 
&  Go.  accepted  the  bill  of  exchange,  and  the  bill  of  lading  was 
delivered  to  them. 

Messrs.  Hardman  &  Go.,  brokers  in  Liverpool,  were  in  the 
habit  of  making  advances  in  cash,  and  by  acceptances,  to 
Lapage  &  Go.  upon  goods  placed  by  them  in  the  hands  of 
Hardman  &  Go.  for  sale.  Under  this  course  of  dealing,  the 
transactions  hereinafter  mentioned  took  place.  On  the  14th  of 
March,  1881,  Hardman  &  Go.  were  under  cash  advances  and 
had  accepted  for  Lapage  &  Go.  to  the  amount  of  about  6,700/. 
upon   various  goods,   all  of  which  were  in  the  possession  of 

■  

Hardman  &  Go.  On  the  14th  of  March,  1881,  Hardman  &  Co., 
at  the  request  of  Lapage  &  Go.,  accepted  their  draft  for  1,500/., 
falling  due  the  15th  of  July  (which  was  duly  paid  at 
maturity),  as  a  further  advance  upon  the  goods  already  in  the 
hands  of  Hardman  &  Co.,  and  also  on  the  said  twenty-three 
casks  of  oil  by  the  Sarah,  which  had  not  then  arrived  :  the 
bill  of  lading  of  the  oil  by  the  Sarah  was,  on  the  same  14th  of 
March,  duly  indorsed  and  delivered  by  Lapage  &  Co.  to  H. 
&  Co.  According  to  the  agreement,  and  the  course  of  business 
between  Lapage  &  Co.  and  H.  &  Co.,  the  latter  were  entitled 
to  hold  all  the  goods  and  bills  of  lading  as  a  security  for  their 
advances.  On  the  16th  of  March,  1881,  a  similar  advance  was 
made  by  H.  &  Co.  of  1,000Z.,  on  which  occasion  a  bill  of  ladiog 
of  certain  oil,  then  expected  by  the  ship  Frederick,  was  handed 
and  indorsed  to  H.  &  Co.  by  Lapage  &  Co.  The  facts  and 
questions  as  to  this  oil  were  the  same  as  those  relating  to  that 
by  the  Sarah,  and  it  was  to  abide  the  event  of  the  award  as  to 
the  oil  by  the  Sarah. 
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On  the  19th  of  March,  1881,  Lapage  &  Co.  committed  acts  inreWsBT- 
of  bankruptcy ;  and  their  acceptance  of  Westzinthus's  bill  was 
dishonoured  at  maturity.  On  the  26th  of  March,  a  commission 
of  bankrupt  was  issued  against  them.  On  the  24th  of  March, 
the  Sarah  arrived  at  Liverpool ;  and  on  the  same  day,  the  agents 
for  Westzinthus,  who  held  an  indorsed  part  of  the  bill  of  lading, 
gave  notice  to  the  captain,  in  consequence  of  the  failure  of  Lapage 
&  Co.,  not  to  deliver  the  oil  to  them ;  and  they  also  demanded 
the  delivery  of  the  oil  to  be  made  to  them  as  agents  of  M. 
Westzinthus  under  the  bill  of  lading  held  by  them,  and  tendered 
the  captain  the  amount  of  the  freight ;  but  no  tender  or  offer 
was  made  to  Hardman  &  Co.  to  repay  any  part  of  the  money 
advanced  as  hereinbefore  mentioned.  On  the  7th  of  April, 
1881,  the  solicitors  of  Westzinthus  wrote  the  following  letter  to 
Hardman  &  Co. :  **  Gentlemen, — As  solicitors  of  M.  Westzinthus 
of  Leghorn,  we  address  you  upon  the  subject  of  twenty-three 
casks  of  oil,  marked  T.,  consigned  by  him  per  the  Sarah  to 
Messrs.  Lapage  &  Co.  of  your  town ;  and  of  which  you  have 
illegally  obtained  possession,  after  the  same  had  been  stopped 
in  transitu  on  behalf  of  the  consignor,  in  consequence  of  the 
failure  of  Lapage  &  Co.  We  are  informed  that  Lapage  &  Co. 
transferred  to  you  the  bill  of  lading  of  this  oil,  together  with 
indigo  and  other  property  belonging  to  them,  as  a  security  for 
1,500{.  advanced  by  you  to  them.  We  are  also  informed  that 
you  hold  other  property  belonging  to  Lapage  &  Co.,  which  you 
are  also  entitled  to  retain  as  a  security  for  the  1,5002.  Without 
entering,  at  present,  into  any  question  as  to  the  validity  of  the 
transfer  of  this  bill  of  lading,  we  think  it  right  to  give  you  notice 
that,  in  any  event,  you  will  be  required  to  apply  the  indigo  *and  [  •820  ] 
other  property,  really  belonging  to  Lapage  &  Co.  now  in  your 
possession,  in  payment,  in  the  first  instance,  of  your  advances, 
without  having  recourse  to  the  oil  in  question,  except  for  any 
deficiency  after  you  have  realised  the  other  securities ;  and 
should  the  oil  be  more  than  sufficient  to  cover  such  deficiency, 
M.  Westzinthus  will  claim  the  benefit  of  his  stoppage  in  transitu  ^ 
at  least,  to  the  extent  of  the  surplus.  If  you  should  think  it 
right,  after  this  notice,  to  sell  the  oil  before  realising  your  other 
securities,  M.  Westzinthus  will  hold  you  responsible;  and  in 
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In  re  we8t>    that  case  he  will  claim  any  balance  which  may  arise  in  your 
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hands  due  to  Lapage  &  Co.  not  exceeding  the  proceeds  of  the 
oil;  and  we  give  you  notice  not  to  pay  such  balance  to 
Lapage  &  Co.,  or  their  assignees  or  creditors."  After  the 
delivery  of  the  oil  had  been  stopped,  the  captain,  on  the  27th 
of  March,  delivered  the  oil  to  Hardman  &  Co.  under  an  indem- 
nity. At  the  time  of  the  bankruptcy  of  Lapage  &  Co.,  they 
were  indebted  to  Hardman  &  Co.  in  the  sum  of  9,2712.,  advanced 
in  the  manner  before  described ;  and  as  security  for  this  sum, 
they  held  goods  of  Lapage  &  Co.  which  had  actually  arrived, 
of  which  the  net  proceeds,  when  sold  as  after  mentioned,  were 
9,961Z.  Is.  Id. ;  they  also  held  the  bill  of  lading  of  the  oil  by 
the  Sarahf  of  which  the  net  proceeds,  when  sold  as  hereinafter 
mentioned,  were  3312.  Is.  Id. ;  and  the  bill  of  lading  of  the  oil 
by  the  Frederi<;k,  of  which  the  net  proceeds,  when  sold  as 
hereinafter  mentioned,  were  1,1062.  10«.  lOd.  After  the  arrival 
of  the  oil  by  the  Sarah  and  by  the  Frederick,  H.  &  Co. 
sold  all  such  oil  and  other  goods ;  the  net  proceeds  of  which 
amounted  respectively  to  the  before-mentioned  sums,  making 
a  total  of  11,3992.  "Out  of  this  sum,  H.  &  Co.  have  paid 
[  *82i  ]  themselves  *9,2712.  due  to  them  as  aforesaid ;  they  have  depo- 
sited 1,4372.  ISs.  5d.  (the  amount  of  the  two  parcels  of  oil  in 
dispute)  to  abide  the  event  of  this  award,  and  have  paid  over  the 
residue  to  the  assignees  of  Lapage  &  Co.  The  goods,  other  than 
those  by  the  Sarah  and  Frederick  which  H.  &  Co.  had  sold  as 
aforesaid,  had  been  sold  by  different  persons  to  Lapage  &  Co.,  and 
not  paid  for  ;  and  such  vendors,  at  the  time  of  the  bankruptcy, 
were  creditors  of  Lapage  &  Co.  for  the  amount.  The  bills  drawn 
by  Westzinthus  and  by  Rogers  &  Co.  for  the  amounts  of  the  oil  by 
the  Sarah  and  the  Frederick,  have  not  been  paid  or  negotiated ; 
but  are  still  in  the  hands  of  the  drawers  or  their  agents.** 

The  arbitrator  was  of  opinion  that  Westzinthus  and  Rogers 
&  Co.  were  respectively  entitled  to  182.  18s.  4|d.  per  cent,  on 
the  respective  proceeds  of  the  goods  per  the  Sarah  and  the 
Frederick  (being  such  part  of  the  said  proceeds  as  bore  to 
the  whole  the  same  proportion  which  the  excess  of  the  whole 
proceeds  of  the  goods  sold  by  H.  &  Co.  over  the  debt  to  them 
from  Lapage  &  Co.  bore  to  such  whole  proceeds),  and  ought 
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to  stand  in  the  situation  of  creditors  of  Lapage  &  Co.,  for  the  in  re  West- 
residue  of  such  proceeds  of  the  goods  by  the  Sarah  and  the 
Frederick  respectively ;  he  then  awarded  and  directed  that  the 
sums  of  612.  lis.  Sd.  and  2062.  11«.  Id.  (being  such  per  centage 
as  aforesaid),  together  with  such  sums  as  any  dividends  already 
declared  under  the  bankruptcy  of  Lapage  &  Go.  on  the  residue 
of  such  amounts  of  the  said  goods  respectively  (that  is  to  say, 
on  the  sums  of  2962.  10«.  4d.  and  899Z.  Ids.  Qd.)  would  amount 
to,  should  be  paid  to  Westzinthus  and  Rogers  &  Co.  respectively ; 
and  that  the  residue  of  such  disputed  sums  should  be  paid  to 
the  assignees  of  Lapage  &  Go. ;  and  *that  Westzinthus  and  [  *822  ] 
Bogers  &  Go.  should  be  respectively  paid  such  dividends  as 
should  thereafter  be  declared  under  the  bankruptcy  on  such 
last-mentioned  part  of  the  sums  in  dispute ;  and  that  the  said 
bills  of  exchange  should  be  delivered  to  the  assignees.  But  if  this 
Court  should  be  of  opinion  that  Westzinthus  and  Bogers  &  Co. 
were  entitled  to  the  whole  proceeds  of  the  said  goods  respectively, 
then  the  arbitrator  awarded  that  such  proceeds  should  be  respec- 
tively paid  to  them,  and  the  said  bills  of  excmnge  delivered  to 
the  said  assignees ;  or  if  the  Court  should  be  of  opinion  that  West- 
zinthus and  Bogers  &  Co.  were  not  entitled,  under  their  stoppage 
in  transitu,  to  any  part  of  the  proceeds  of  such  goods  respectively, 
then  he  awarded,  that  so  much  of  the  said  proceeds  as  the  dividends 
already  declared  on  the  whole  sums  for  which  the  said  goods  were 
sold  by  Westzinthus  and  Bogers  &  Co.  respectively  to  Lapage  &  Co., 
amounted  to,  should  be  paid  to  Westzinthus  and  Bogers  &  Co. 
respectively ;  and  the  residue  thereof  to  the  said  assignees,  who 
were  to  pay  to  Westzinthus  and  to  Bogers  &  Co.  such  dividends  as 
should  thereafter  be  declared  upon  such  whole  sums  respectively. 

F,  Pollock  had  obtained  a  rule  7iisi  for  setting  aside  so 
much  of  the  award  as  gave  to  Westzinthus,  and  Bogers  &  Co., 
respectively,  161.  18«.  4id.  per  cent,  on  the  amount  for  which 
the  goods  were  sold  and  as  directed  that  they  should  stand  in 
the  situation  as  creditors  to  Lapage  &  Co.  for  the  residue ;  and 
the  rule  proposed  that,  instead  thereof,  it  should  be  declared 
that  Westzinthus  and  Bogers  &  Co.  were  entitled  only  to  so 
much  as  the  dividends  already  declared  amounted  to. 
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In  re  West-  J.  H.  Lloyd,  for  WestzinthuB  and  Rogers  &  Co.,  obtained  a 

^r*J>«T  ^^®  ^^^  setting  aside  the  same  part  of  the  award,  and  that 
Westzinthus  and  Rogers  &  Go.  should  be  declared  to  be  entitled 
to  the  whole  proceeds  of  the  goods.  The  Court  ordered,  that 
the  case  should  be  set  down  in  the  special  paper  for  argument. 
The  case  was  argued  on  former  days  in  this  Term. 

F.  Pollock,  for  the  assignees  of  Lapage  &  Co. : 

Westzinthus  was  not  entitled  to  the  182.  ISs.  4^.  per  cent., 
because  at  the  time  when  his  agents  claimed  the  oil  he  had  no 
right  to  stop  in  transitu,  Hardman  &  Co.  having  then  acquired 
an  interest  as  indorsees  of  the  bill  of  lading  for  value.  The 
question  is,  what  is  the  effect  of  the  indorsement  of  a  bill  of 
lading  for  valuable  consideration  by  the  consignor.  Does  it 
reduce  the  goods,  of  which  it  is  the  symbol,  into  the  possession 
of  the  consignee,  so  as  to  render  them,  if  he  become  bankrupt, 
in  his  order  and  disposition  within  the  seventy-second  section  of 
the  6  Geo.  IV.  c.  16  ?  Or  are  they  to  be  considered  in  transitu 
till  they  come  to  the  actual  possession  of  the  consignee  ?  As  to 
the  justice  of  the  case,  it  may  be  observed  that  advances  had 
been  actually  made  on  these  very  goods.  That  is  not  inconsistent 
with  the  fact  that  the  proceeds  of  other  goods  belonging  to 
Lapage  &  Co.,  and  deposited  by  them  with  Hardman  &  Co., 
produced  the  full  sum  advanced  by  the  latter ;  for  no  man  who 
advances  money  on  the  security  of  goods,  advances  to  the  extent 
of  the  full  value,  but  only  in  a  given  proportion  to  that  value, 
which  varies  in  different  trades.  Westzinthus,  the  consignor  of 
the  oil,  who  trusted  Lapage  &  Co.  with  the  bill  of  lading,  and 
[  *824  ]  thereby  enabled  them  to  obtain  ^credit,  cannot  in  justice  be 
entitled  to  have  the  proceeds  of  the  other  goods  applied  exclusively 
in  discharge  of  the  debt  due  from  Lapage  &  Co.  to  Hardman  &  Co., 
and  to  throw  on  the  residue  of  Lapage  &  Co.'s  estate  in  the  hands 
of  their  assignees,  the  claim  of  those  persons  who  advanced  money 
on  the  credit  of  the  consignor's  goods.  There  is  no  decision 
applicable  to  the  present  case ;  but  the  equity  is,  that  all  the 
goods  should  bear  the  debt  rateably.  It  would  be  a  great  injustice 
to  allow  the  consignor  to  retake  his  goods  after  they  had  been  the 
meritorious  cause  of  an  advance.   In  point  of  law,  the  consignor 
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had  no  right  to  retake  these  goods ;  for  the  indorsement  of  the  In  re  Wbst- 
bill  of  lading  to  Hardman  &  Go.  for  value  put  an  end  to  the  right 
of  the  consignor.  In  Lickbarrow  v.  Mason  (i),  Ashhurst,  J.  says, 
that  "  as  between  the  vendor  and  third  persons,  the  delivery  of  a 
bill  of  lading  is  a  delivery  of  the  goods  themselves,  if  not,  it 
would  enable  the  consignee  to  make  the  bill  of  lading  an  instru- 
ment of  fraud.*'  That  observation  applies  here ;  for  the  bank- 
rupts Lapage  &  Co.  have  obtained  credit  on  the  goods.  If  the 
consignor  is  entitled  to  have  them  back,  then  Hardman  &  Co., 
who  had  advanced  money  on  the  goods,  will  be  defrauded ;  and 
instead  of  having  the  goods  to  which  they  trusted,  will  receive  a 
dividend  on  the  estate  of  Lapage  &  Co.  Buller,  J.,  in  the 
opinion  delivered  by  him  in  the  same  case  in  the  House  of 
Lords (2),  says,  "Every  authority  which  can  be  adduced  from 
the  earliest  period  of  time  down  to  the  present  hour,  agree  that 
at  law  the  property  does  pass  as  absolutely  and  effectually  as  if 
the  goods  had  been  actually  delivered  into  the  hands  of  the 
♦consignee."  If  the  indorsement  of  the  bill  of  lading  for  value  [  ♦825  ] 
is  equivalent  to  the  delivery  of  goods  of  which  it  is  a  symbol, 
and  operates  as  a  transfer  of  property  in  goods,  which  can  pass 
by  delivery  only,  this  case  must  be  considered  as  if  the  goods 
had  actually  come  to  the  possession  of  the  consignee,  and  he  had 
pledged  them  with  Hardman  &  Co. ;  and  if  that  be  so,  it  is  quite 
clear  that  the  consignor  could  not  retake  them.  He  had  no  right 
to  retake  them  at  the  time  when  he  made  the  claim ;  for  Hard- 
man  &  Co.  had  not  only  acquired  the  legal  property  in  them  by 
the  indorsement  of  the  bill  of  lading,  but  had  advanced  money 
on  them,  and  thereby  acquired  an  equitable  title. 

At  all  events,  they  were  then  goods  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  true 
owner,  within  6  Geo.  IV.  c.  16,  s.  72.  Generally  speaking,  the 
right  of  stopping  in  transitu  makes  an  implied  exception  to  that 
enactment ;  but  still,  if  the  goods  in  this  case  are  to  be  considered 
as  having  ever  been  in  the  possession  of  the  consignee  subject  to 
the  consignor's  right  to  stop  them ;  inasmuch  as  that  right  had 
been  divested,  when  Westzinthus  made  his  claim,  by  the  con- 
signee's having  indorsed  the  bill  of  lading  to  a  third  person  for 

(1)  1  B.  B.  425  (2  T.  B.  63,  71).        (2)  6  East,  23,  «. :  see  1  E.  B.  428. 
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In  re  West-  value ;  they  did  then  remain  in  the  order  and  disposition  of  the 
bankrupt,  and  pass  to  the  assignees  within  the  seventy-second 
section. 

(Pabee,  J. :  Assuming  that  possession  of  the  symbol  of  the 
property  is  equivalent  to  the  possession  of  the  property  itself, 
here  Lapage  &  Go.  had  not  the  order  and  disposition  at  the  time 
of  their  bankruptcy,  but  Hardman  &  Co.,  and  therefore  the 
section  does  not  apply.) 

[826  ]  J.  H.  Lloyd,  for  Westzinthus  and  Rogers  &  Co. : 

The  award  proceeded  on  a  right  principle,  viz.  that  the  unpaid 
vendor  had  an  interest  in  the  goods,  subject  to  the  right  of  the 
pledgee:  but,  that  right  being  satisfied,  the  unpaid  vendor  is 
entitled  to  have  all  the  proceeds  of  his  goods  paid  over  to  him. 
The  doctrine  of  stopping  in  transitu  owes  its  origin  to  courts  of 
equity,  and  is  founded  wholly  on  equitable  principles  which  have 
been  adopted  by  courts  of  law ;  per  Buller,  J.,  in  Lickbarrotv  v. 
Mason  (i),  and  Lord  Kenyon  in  Hodgson  v.  Loy  (2).  It  is  similar 
to  the  re^vendication  of  the  civil  law.  The  general  principle  is, 
that  if  goods  have  got  into  the  vendee's  possession,  the  right  of 
the  vendor  is  gone ;  but  if  he  can  get  them  back  before  they  have 
come  into  the  actual  possession  of  the  vendee,  he  is  entitled  so 
to  do ;  and  that,  because,  although  he  may  have  parted  with  the 
property  in  them  by  delivering  them  to  the  vendee  on  board  a 
ship  or  by  transmitting  the  bills  of  lading,  he  still  has  an  equitable 
lien  on  them  for  the  price.  Lickbarrow  v.  Mason  (3)  shews  that 
the  equitable  title  of  the  vendor  continues,  after  he  has  transferred 
the  legal  property  in  the  goods  by  indorsing  a  bill  of  lading  for 
valuable  consideration.  There  Turing  &  Go.  had  shipped  goods 
at  Middleburg  by  order  of  one  Freeman  of  Rotterdam,  drawn 
bills  of  exchange  upon  him  (which  he  accepted)  for  the  price, 
and  transmitted  him  bills  of  lading.  Freeman  sent  the  bills  of 
lading  to  Lickbarrow  &  Co.  at  Liverpool,  that  they  might  receive 
and  sell  the  goods  on  his  account,  and  drew  bills  of  exchange 
[  '827  ]       upon  them  (which  they  accepted)  for  the  *amount.    Between  the 

(1)  6  East,  27,  n,  (3)  1  E.  E.  425  (2  T.  E.  63). 

(2)  4  E.  E.  483  (7  T.  E,  440). 
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ship's  departure  and  her  arrival  at  Liverpool,  Freeman  became  in  re  Wbbt- 
bankrupt,  and  Taring  &  Co.  sent  another  bill  of  lading  to 
Mason  k  Co.  indorsed  specially  for  delivery  to  them,  and  they 
thereupon  obtained  the  goods  from  the  master.  Turing  &  Go. 
afterwards  paid  the  bills  drawn  by  them  upon  Freeman;  and 
Lickbarrow  &  Co.  paid  those  which  had  been  drawn  upon  them 
by  Freeman.  There,  it  was  held  that  the  right  of  the  consignors 
to  stop  in  transitu  was  gone,  though  they  had  an  equitable  lien  for 
the  price,  for  that  that  could  not  prevail  against  Lickbarrow  &  Co., 
who  had  both  a  legal  and  an  equitable  title:  a  legal  title  as 
assignees  of  the  bill  of  lading  transmitted  to  Freeman,  and  an 
equitable  title  as  having  paid  the  bills  drawn  upon  them  by  the 
latter  for  the  amount  of  the  goods.  There,  though  the  jus  tertii 
had  interposed  and  the  vendor  had  enabled  the  vendee  to  confer 
a  right  upon  a  third  person,  the  equity  of  the  latter  was  con- 
sidered equal  only,  but  not  superior,  to  that  of  the  unpaid  vendor. 
The  question,  then,  in  this  case  is  whether  the  equity  of  the 
vendor  had  not  attached  by  reason  of  his  having  asserted  his 
claim  to  the  goods  before  they  were  actually  delivered  to  the  con- 
signee. Assuming  that  he  had  no  legal  right  to  the  goods  at  the 
time  when  he  demanded  them,  there  is  no  authority  to  shew  that  ^ 

when  the  lien  of  the  assignee  of  the  bill  of  lading  is  satisfied, 
the  unpaid  vendor's  right  to  the  goods  does  not  revive.  On  the 
contrary,  it  may  be  collected  from  the  opinion  delivered  by 
BuLLER,  J.  in  the  House  of  Lords  in  Lickbarrow  v.  Mason  (i), 
that  if  the  money  there  advanced  by  the  assignees  of  the  bill  of 
lading  had  been  repaid,  the  vendor  might  then  have  retaken  the 
goods.  He  *says,  **  I  am  confident  that  if  the  goods  in  question  [  *828  ] 
be  retained  from  the  plaintiff  without  repaying  him  what  he  has 
advanced  on  the  credit  of  them,  it  will  be  mischievous  to  the 
trade  and  commerce  of  this  country ;  and  it  seems  to  me,  that 
not  only  commercial  interest,  but  plain  justice  and  public  policy 
forbid  it.  To  sum  up  the  whole  in  very  few  words,  the  legal 
property  was  in  the  plaintiff ;  the  right  of  seizing  in  transitu  is 
founded  on  equity :  no  case  in  equity  has  ever  suffered  a  man  to 
seize  goods  in  opposition  to  one  who  has  obtained  a  legal  title, 
and  has  advanced  money  upon  them.    The  whole  argument  of 

(1)  6  East,  36,  n. 
R.R. — VOL.  XXXIX.  43 
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inreWsBT-  the  learned  Jadge  here  turns  apon  the  equitable  right  of  the 
assignee  to  have  the  goods,  until  he  is  repaid  for  his  advances." 
In  the  present  case,  every  question  of  equity,  as  well  as  of  law, 
was  referred  to  the  arbitrator ;  and,  therefore,  this  Court  most 
consider  itself  sitting  as  a  court  of  equity,  and  is  bound  to  decide 
the  case  on  equitable  principles.  Now,  it  is  quite  clear  that  the 
representatives  of  Lapage  &  Co.  would  not  be  entitled  in  equity 
to  have  the  goods  restored  to  them  without  paying  the  pledgees 
the  money  for  which  they  were  pledged :  Snee  v.  Prescot  (i)  is  a 
direct  authority  upon  that  point,  and,  so  far,  that  case  has  never 
been  called  in  question.  But  the  pledgees  having  been  paid,  it 
could  not  make  any  difference,  as  to  their  right  to  retain,  whether 
Lapage  &  Co.,  the  consignees,  or  Westzinthus,  the  unpaid  vendor, 
were  the  suitors  in  equity.  Hardman  &  Co.,  who  stand  in  the 
situation  of  pledgees  in  this  case,  could  not  assume  a  right  to 
determine,  by  paying  themselves  out  of  the  goods  of  one  or  the 
[  •829  ]  other,  whether  Lapage  &  Co.  or  Westzinthus  *should  acquire 
the  equitable  right,  upon  their  (Hardman  &  Co.'s)  lien  being 
discharged. 

Then  it  is  said  that  the  indorsement  of  the  bill  of  lading  by 
the  consignee  for  value,  was  equivalent  to  reducing  the  goods 
into  his  actual  possession,  and,  therefore,  that  the  transitus  was 
at  an  end  when  Westzinthus  claimed  the  goods ;  but  the  reason 
why  the  right  of  stopping  in  transitu  is  divested  by  such  indorse- 
ment, is  not  because  such  an  act  is  equivalent  to  reducing  the 
goods  into  the  consignee's  actual  possession,  but  because  it 
operates  as  a  transfer  of  the  legal  property  in  the  goods  to  the 
indorsee,  and  he  who  has  advanced  money  on  the  goods  has  as 
good  an  equitable  title  as  the  unpaid  vendor.  If  such  indorse- 
ment of  the  bill  of  lading  were  equivalent  to  possession  of  the 
goods,  then,  if  a  bill  of  lading  were  deposited  for  a  single  hour 
with  a  banker  who  advanced  money  on  it,  and  afterwards 
returned  it  on  payment  of  the  money,  the  consignor's  right  to 
retake  the  goods  would  be  divested. 

(Parks,  J. :  There,  after  the  lien  of  the  banker  was  satisfied, 
the  vendor  would  stand  in  the  same  position  he  was  in  before 

(1)  1  Atk.  245.    See  6  East,  28,  n. 
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the  deposit.     If,  before  the  deposit,  he  had  a  right  to  stop  in    in  re  West- 
transitu^  he  might  do  so  after.     But  here,  Westzinthus,  when  he 
made  his  claim,  had  no  right  to  resume  the  possession ;  at  that 
time  the  legal  right  to  the  property  as  well  as  to  the  possession 
of  the  goods  was  in  Hardman  &  Co.) 

The  ju^  tertii  might  operate  as  a  suspension  of  his  right  at  that 

time,  but  as  soon  as  the  equity  of  the  third  person  ceased,  the 

right  of  the  unpaid  vendor,  in  respect  of  his  claim  to  stop 

in  transitu^  must  revive.    In  the  case  of  a  bill  of  exchange,  as 

between  the  drawer  and  the  payee,  the  consideration  may  be 

gone  into,  but  it  cannot  between  the  drawer  and  ^subsequent       [  •83o  ] 

indorsees.     But  if  the  bill  comes  back  into  the  hands  of  the 

payee,  the  equitable  rights  between  the  original  parties  revive. 

Can  the  right  to  the  goods  in  this  case  depend  on  the  fact  whether 

the  demand  is  made  a  moment  sooner  or  later?     Stoppage  in 

transitu  is  the  right  to  reclaim  the  goods.     Suppose  Hardman 

&  Co.  had  had  an  interest  in  the  bill  of  lading  to  the  extent  of 

5002.  and  they  brought  trover  against  the  captain;   they  could 

recover  no  more. 

(Pabke,  J. :  That  is  by  no  means  clear.  If  the  transfer  of  the 
bill  of  lading  gave  to  Hardman  &  Co.  a  legal  right  only  to  the 
extent  of  the  sum  for  which  it  was  pledged,  they  could  recover 
that  only ;  but  it  transferred  the  whole  legal  right  to  them. 
If  they  recover  the  sum  advanced  by  them  only,  who  is  to  recover 
the  remainder  ?  Could  the  consignor,  who  has  no  legal  property 
in  the  goods,  maintain  an  action  for  the  loss  of  his  equity  of 
redemption  ? 

Patteson,  J. :  You  do  not  say  that  the  consignor  here  could 
have  brought  trover.) 

It  is  unnecessary  to  contend  that;  he  clearly  could  not  have 
done  so  without  satisfying  the  claim  of  the  pledgee.  The  question 
here  is,  not  whether  the  vendor  might  maintain  an  action  at 
law,  but  whether  he  has  not  an  equitable  title  to  these  goods. 
Assuming  that  the  lien  of  Hardman  &  Co.  has  been  satisfied  out 
of  the  proceeds  of  the  other  goods  belonging  to  Lapage  &  Co., 

48—2 
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InreWB8T-    though  they  would  still  be  holders  of  the  bill  of  ladings  and 

ZIN  THUS 

therefore  the  legal  owners  of  the  goods,  still  they  would  have  no 
equity,  and  therefore  could  not  interpose  between  the  vendor  and 
vendee,  and  prevent  the  former  from  reclaiming  his  goods. 
What  Hardman  &  Go.  might  and  ought  to  have  done,  equity 
would  consider  as  done.     They  ought  to  have  satisfied  them- 

[  *83i  ]  selves  out  of  the  other  ^goods.  If  the  assignees  of  Lapage  &  Co. 
had  filed  a  bill  in  equity  to  have  the  goods  restored  to  them, 
they  would  not  have  been  entitled  to  have  the  goods  without 
paying  the  vendor  ;  and  it  cannot  make  any  difference,  that  here 
the  vendor  is  the  person  who  is  driven  into  a  court  of  equity. 
Hardman  &  Co.,  after  their  own  debt  was  satisfied,  were  trustees 
of  these  goods  for  the  vendor.  If  the  right  of  the  vendor  is  to 
be  defeated  by  the  accident  of  the  consignee's  having  pledged 
the  goods  or  the  bill  of  lading,  the  consequence  would  be,  that 
as  soon  as  goods  arrived,  the  consignee  might,  by  pledging  them 
for  the  smallest  sum,  defeat  the  right  of  the  consignor.  As  to 
the  argument,  that  to  allow  this  stoppage  in  transitu  would  be 
a  hardship  on  the  general  creditors  of  Lapage  &  Co.,  the  answer 
is,  that  the  vendor  who  has  the  equitable  lien  ''  ought  not  to  be 
on  a  footing  with  the  rest  of  the  creditors  for  whom  the  assignees 
are  trustees;  for  the  creditors  at  large  trusted  to  a  personal 
credit,  but  he  who  has  the  lien  never  gave  a  personal  credit,  but 
trusted  to  the  thing:  "  Lempriere  v.  Pasley  (i).  The  question  is 
not  whether  there  has  been  an  actual  delivery,  for  that  was 
complete  as  soon  as  the  goods  were  shipped ;  but  whether  they 
ever  came  into  the  actual  possession  of  the  vendee.  Wiseman  v. 
Vandeputt  (2)  shews  that  an  unpaid  vendor  may  by  any  means 
prevent  his  goods  coming  into  the  hands  of  the  vendee.  Now 
here  the  consignor  has  done  all  that  he  could  to  prevent  their 
coming  into  the  hands  of  Lapage  &  Co. 

Then,  assuming  (as  the  arbitrator  has  in  effect  decided)  that 

[  *832  ]  Westzinthus,  the  consignor,  had  an  equitable  *lien  subject  to  the 
right  of  the  pledgees,  he  is  entitled  to  recover  the  whole  proceeds 
of  his  goods,  on  the  equitable  principle  that  a  creditor  having 
two  funds  shall  take  to  that  which,  paying  him,  will  leave  another 
fund  for  another  creditor ;   and  the  latter  has  a  right  in  equity 

(1)  2  T.  B.  at  p.  490,  per  Ashht7BST,  J.  (2)  2  Yeixu  203. 
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to  compel  the  former  to  resort  to  the  other  fund,  or  to  stand  in    in  re  Wsar- 

his  place  as  to  that  other,  if  that  be  necessary  for  the  satisfaction      ^'^"^^^^ 

of  both  creditors :  Aldrich  v.  Cooper  (i) ;  Lanoy  v.  The  Duke  of 

Athol  (2) ;    Haddock's  Principles  and  Practice  of  the  Court  of 

Chancery,  vol.  1,  p.  250,  2nd  edit.      No  part  of  the  goods  to 

which  Westzinthus  was  equitably  entitled,  and  which  stood  as  a 

security  for  Hardman  &  Co.'s  demand,  should  have  been  resorted 

to  while  there  was  another  fund  available:  Ex  parte  Goodman  (8). 

Westzinthus,  by  means  of  his  goods,  was  a  surety  for  the  debt 

of  Lapage  &  Co. ;  and  as  such,  if  he  had  paid  the  whole  of  that 

debt,  would  have  been  entitled  to  stand  in  the  place  of  Hardman 

&  Co.,  the  mortgagees  of  the  other  goods,  and  to  be  paid  out  of 

them  :  Copis  v.  Middleton  (4). 

Cur.  adv.  vvlt. 

Denman,  Ch.  J.  in   this   Term  (November  25th)  delivered  the 
judgment  of  the  Court: 

In  this  case  Westzinthus,  who  was  the  unpaid  vendor  at  the 
time  when  his  agents  made  the  demand  on  the  master  of  the 
vessel  on  board  which  the  oil  was,  had  no  right  to  take  possession 
on  the  insolvency  of  the  vendee,  Lapage,  because  the  property 
in,  and  also  the  right  to  the  possession  of,  the  goods,  was 
unquestionably  vested  at  that  time  in  Hardman,  the  indorsee  of 
the  bill  *of  lading,  for  a  valuable  consideration.  The  demand,  [  *8SS  ] 
therefore,  of  Westzinthus,  gave  him  no  legal  right  to  the  property 
or  possession  of  the  goods;  and  it  appears  to  us,  that  he  can 
have  no  claim  at  law,  except  as  arising  out  of  the  right  of  retaking 
the  possession  of  the  goods  themselves,  which  right  was  deter- 
mined by  the  indorsement  of  the  bill  of  lading.  It  is  not 
necessary  to  determine  what  would  have  been  his  situation,  if 
either  Lapage  or  himself  had  paid  off  Hardman's  demand,  prior 
to  the  notice  given  to  the  master,  or  to  the  actual  receipt  of  the 
goods  by  the  vendee. 

But  it  is  very  properly  urged,  in  the  able  argument  in  support 
of  Westzinthus's  claim,  that  every  question  of  equity,  as  well  as 
of  law,  was  referred  to  the  arbitrator,  and  that  the  unpaid  vendor 

(1)  7  B.  B.  86  (8  Ves.  382).  (3)  3  Madd.  373. 

(2)  2  Atk.  444.  (4)  T.  &  R.  224, 281 ;  see  29  E.  B.  73  ». 
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In  re  Wbst*  had,  under  the  circumstances,  an  equitable  title  to  the  goods,  by 
virtue  of  the  attempted  stoppage,  subject  to  Hardman's  right 
thereto :  and  also  an  equitable  right  to  compel  Hardman,  the 
creditor,  to  pay  himself  out  of  Lapage's  own  property,  which  all 
the  other  goods  (except  those  of  Messrs.  Rogers  &  Co.,  whose 
claim  abides  the  decision  of  this)  certainly  were.  The  learned 
arbitrator  appears  to  have  decided  in  favour  of  Westzinthas  to 
this  extent, — that  he  had,  by  virtue  of  the  demand  or  attempted 
stoppage  in  transitu,  a  preferable  right,  either  at  law  or  in  equity, 
to  the  general  creditors  of  Lapage ;  but  he  has  allowed  him  only 
a  proportion  of  the  proceeds  of  his  goods,  thinking  that  all  the 
goods  deposited  by  Lapage  with  Hardman  should  be  proportion- 
ably  charged  with  the  payment  of  the  debt  due  to  him.  He  has, 
therefore,  deducted  81J.  6«.  T^d.  per  cent,  of  the  proceeds  of 
Westzinthus's  goods,  being  the  proportion  which  the  debt  due 
[  *834  ]  to  Hardman  bears  to  all  the  proceeds,  and  ^directed  the  remainder 
to  be  paid  over  to  him ;  and  has,  therefore,  disallowed  the  equity 
claimed  by  Westzinthus  to  oblige  Hardman  to  pay  himself  out 
of  Lapage's  own  goods. 

We  think  that  the  arbitrator  was  right  in  allowing  Westzinthus 
to  be  in  a  better  condition  than  the  other  creditors,  but  wrong 
in  disallowing  his  claim  to  have  all  the  proceeds  paid  over 
to  him. 

As  Westzinthus  would  have  had  a  clear  right  at  law  to  resume 
the  possession  of  the  goods  on  the  insolvency  of  the  vendee,  had 
it  not  been  for  the  transfer  of  the  property  and  right  of  possession 
by  the  indorsement  of  the  bill  of  lading,  for  a  valuable  considera- 
tion, to  Hardman,  it  appears  to  us  that,  in  a  court  of  equity, 
such  transfer  would  be  treated  as  a  pledge,  or  mortgage,  only, 
and  Westzinthus  would  be  considered  as  having  resumed  his 
former  interest  in  the  goods,  subject  to  that  pledge  or  mortgage ; 
in  analogy  to  the  common  case  of  a  mortgage  of  a  real  estate, 
which  is  considered  as  a  mere  security,  and  the  mortgagor  as  the 
owner  of  the  land.  We  therefore  think  that  Westzinthus,  by  his 
attempted  stoppage  in  transitu^  acquired  a  right  to  the  goods  in 
equity  (subject  to  Hardman's  lien  thereon)  as  against  Lapage, 
and  his  assignees,  who  are  bound  by  the  same  equities  that 
Lapage  himself  was.     And  this  view  of  the  case  agrees  with  the 
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opinion  of  Mr.  Justice  Bullbb,  in  his  comment  on  the  case  of    in  re  Webt* 
Snee  v.  Prescot  in  Lickbarrow  v.  Mason  (i).      . 

If,  then,  Westzinthus  had  an  equitable  right  to  the  oil,  subject 
to  Hardman's  lien  thereon  for  his  debt,  he  would,  by  means  of 
his  goods,  have  become  a  surety  *to  Hardman  for  Lapage's  debt,  [  *836  ] 
and  would  then  have  a  clear  equity  to  oblige  Hardman  to  have 
recourse  against  Lapage's  own  goods,  deposited  with  him,  to  pay 
his  debt  in  ease  of  the  surety  ;  and  all  the  goods,  both  of  Lapage 
and  Westzinthus,  having  been  sold,  he  would  have  a  right  to 
insist  upon  the  proceeds  of  Lapage's  goods  being  appropriated, 
in  the  first  instance,  to  the  payment  of  the  debt. 

The  result  is,  that  Mr,  Lloyd's  rule  must  be  made  absolute, 

and  Mr.  Pollock's  discharged. 

Rules  accordingly. 


CAMPBELL  V.  EICKARD8  and  Others  (2).  ^' 

(5  Bam.  &  Adol.  840-848  ;  S.  C.  2  N.  &  M.  542 ;  2  L.  J.  (N.  S.)  K  B.  204.)         [  840  ] 

A  merchant  at  Sydney  shipped  goods  for  England  on  board  the  ship  C\, 
and  by  another  ship  that  sailed  after  her,  wrote  to  an  agent  in  England, 
and  desired  him,  if  he  received  that  letter  before  the  C  arrived,  to  wait 
thirty  days,  in  order  to  give  every  chance  for  her  arrival,  and  then  effect 
an  insurance  on  the  goods.  The  letter  was  received,  and  the  agent  having 
waited  more  than  thirty  days,  effected  an  insurance  through  the  inter- 
vention of  a  broker,  who  told  the  underwriters  when  the  C  sailed,  and 
when  the  letter  ordering  the  insurance  was  written,  but  did  not  state 
when  it  was  received,  nor  the  order  to  wait  thirty  days  after  the  receipt 
of  it,  before  effecting  the  insurance.  The  C  never  arrived.  The  assured 
brought  an  action  on  the  policy  against  the  insurers,  but  failed,  on  account 
of  the  suppression  of  facts  by  the  broker.  In  an  action  by  the  assured 
against  the  broker,  for  negligence  in  effecting  the  policy :  Held,  that  the 
evidence  of  underwriters  and  brokers  was  not  admissible  to  shew  that  in 
their  opinion  the  matters  not  communicated  were  material. 

Case  against  the  defendants  as  agents,  for  negligence  in 
effecting  a  policy  of  insurance,  by  means  of  which  negligence 
the  plaintiff  was  prevented  from  recovering  against  the  under- 
writers. Plea,  general  issue.  At  the  trial  before  Denman, 
Ch.  J.,  at  the  London  sittings  after  Michaelmas  Term,  1832,  the 
following  appeared  to  be  the  facts  of  the  case : 

(1)  6  East,  29,  «.  (2)  See  Rickards   v.  Murdoch,  34 

B.  B.  511,  and  note  there.— B.  G. 
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Cahpbbll  The  defendants,  who  were  merchants  carrying  on  business 
BioKABDB.  in  London,  were  employed  by  the  plaintifiF,  who  resided  at 
Sydney,  New  South  Wales,  to  effect  an  insurance  on  some  New 
Zealand  seal  skins,  shipped  on  board  the  Cumberland  from 
Sydney  to  England.  The  instructions  to  insure  were  contained 
in  the  following  letter,  sent  by  the  ship  Atistralia,  addressed 
by  the  plaintiff  to  the  defendants,  and  dated  Sydney,  28th  of 
May,  1827 :  /'  I  will  thank  you  to  effect  insurance,  at  market 
price,  on  forty-nine  casks,  containing  4,175  New  Zealand  fur 
seal  skins,  shipped  to  the  consignment  of  Mr.  W.  Emmett  per 
Cumberland,  or,  in  case  of  death,  to  your  house,  for  which 
purpose  I  enclose  you  the  bill  of  lading.  The  Cumberland  left 
Port  Jackson  for  London  via  Hobart  Town,  on  the  27th  of  April, 
1827,  and,  by  letters  received  from  Mr.  Emmett,  was  at  Hobart 
Town  on  the  10th  of  May,  1827,  and  was  expected  to  sail  from 
[  ♦841  ]  thence  in  ten  or  fourteen  days  from  that  date.  Insurance  *to 
be  effected  on  the  goods  shipped  to  my  consignment,  and  the 
freight  payable  at  New  South  Wales.  I  wish  the  goods  to  be 
shipped  by  two  or  three  opportunities,  and,  if  practicable, 
by  vessels  coming  direct  to  Sydney.  To  give  every  chance 
to  Mr.  Emmett's  arrival  in  England,  I  have  directed  my  friend 
Mr.  Harris  not  to  deliver  this  until  thirty  days  after  the 
arrival  of  the  Australia  in  London ;  and  should  Mr.  Emmett 
arrive  after  you  have  fulfilled  these  instructions,  you  will  com- 
municate to  him  what  you  have  done,  it  having  been  mutually 
agreed  upon,  previous  to  his  leaving  New  South  Wales,  that  in 
case  of  any  accident  to  him  you  should  be  appointed  agent  of 
this  concern.  In  confirmation  of  which,  I  annex  a  copy  of  my 
letter  to  you  per  Cumberland.''  The  foregoing  letter  was  in 
a  cover,  on  which  was  written  the  following  words  :  **  This  letter 
is  to  be  delivered  by  Mr.  Harris  to  Mr.  Emmett,  if  he  has  arrived, 
and,  if  not,  to  be  retained  in  Mr.  Harris's  possession  thirty  days 
from  the  date  he  receives  it,  and  then  to  be  delivered  to  Messrs. 
Kickards,  M*Intosh,  &  Co.,  London."  The  Australia  arrived  in 
London  on  the  5th  of  October,  1827,  and  on  the  8th  the  letter 
was  delivered  to  Mr.  Harris,  who  resided  in  London.  He 
retained  the  letter  for  thirty-six  days,  that  is  to  say,  until  the 
13th  of  November  following ;  and  no  news  having,  up  to  that  time, 
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been  received  bv  him  of  the  ship  Cumberland,  or  of  Mr.  Emmett,     Caupbxll 
who  was  coming  on  board  of  her,  he  (Harris)  then  delivered  the     rickards. 
letter  to  Rickards,  M'Intosh,  &  Co.,  and  they  then  delivered  it 
to  their  broker,  who  effected  a  policy.     The  latter  told  the  under- 
writers when  the  Cumberland  sailed,  the  date  of  the  letter^  and 
the  place  from  whence  it  was  written,  but  did  not  state  to  them 
*that  the  letter  had  been  in  England  thirty  days,  nor  the  order       [  •842  ] 
to  wait  thirty  days  after  the  receipt  of  it  before  effecting  the 
insurance.     The  Cumberland  never  arrived,  and  an  action  was 
brought  on  the  policy  of  insurance  by  Bickards  &  Co.,  as  the 
agents  of  the  plaintiff,  against  Murdock,  one  of  the  underwriters. 
At  the  trial  of  that  cause,  several  underwriters  were  called  as 
witnesses,  who  stated  that,  in  their  judgment,  the  matters  not 
communicated  to  the  underwriter  were  material;  and  the  jury 
being  of  opinion  that  a  material  part  of  the  letter  had  been  con- 
cealed, found  a  verdict  for  the  underwriters.    A  rule  nisi  for  a  new 
trial  was  afterwards  granted,  and  cause  was  shewn  against  the 
rule  (1) ;  and  this  Court,  after  taking  a  week's  time  to  consider 
of  their  judgment,  discharged  the  rule  for  a  new  trial,  on  the 
ground  that,  even  without  evidence  of  the  opinion  of  the  under- 
writers, the  jury  would  have  been  bound  to  find  that  the  part  of 
the  letter  not  communicated  to  the  underwriters  was  material. 
The  plaintiff  then  brought  the  present  action  against  the  defendants 
for  not  using  proper  care  and  diligence  in  effecting  the  insurance. 
Several  underwriters  and  insurance  brokers  were  called  as  wit- 
nesses on  the  part  of  the  plaintiff,  and  the  letter  and  envelope 
were  placed  in  their  hands,  and  they  were  then  asked  whether 
it  was  material  to  have  communicated  the  fact  that  such  letter 
had   arrived   in  this   country  thirty  days   before   effecting  the 
insurance.     The  answer  was,  that  it  was  material.     These  wit- 
nesses also  stated,  that  if  they  had  been  apprised  of  the  fact, 
and  had  been   asked   to  insure   the  vessel,   they  would  have 
required  a  higher  premium  than  that  which  the  defendants  *had       [  *843  ] 
paid.     This  evidence  was  objected   to  by  the  counsel  for  the 
defendants,  as  being  mere  matter  of  opinion,  but  was  received 
on  the  authority  of  Rickards   v.  Murdock.     The   Lord  Chief 
Justice  told  the  jury  to  find  for  the  plaintiff,  if  they  thought,  on 

(1)  Bickards  v.  Murdock,  34  B.  R.  511  (10  B.  &  C.  527). 
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Campbell     the  evidence,  the  defendant  had  been  guilty  of  gross  negligence. 

RicKABDs.  The  jury  found  a  verdict  for  the  plaintiff.  A  rule  ni$i  having 
been  obtained  for  a  new  trial,  on  the  ground,  first,  that  the 
evidence  of  the  underwriters  was  improperly  received ;  and, 
secondly,  that  the  defendant's  omission  to  communicate  to  the 
underwriters  the  time  when  the  letter  was  received,  was  not 
gross  negligence,  but  a  mere  error  in  judgment, 

F.   Pollock    and  Follett,   in   Trinity   Term,    1888,    shewed 
cause  (i) : 

The  question  of  negligence  was  for  the  jury.  The  defendants, 
as  commercial  agents,  were  bound  to  have  sufficient  skill,  and 
to  use  due  care  to  make  a  valid  and  effectual  insurance ;  and  the 
evidence  of  the  brokers  and  underwriters  shewed  that  it  was 
well  known  to  persons  conversant  with  the  business  of  insurance, 
that  the  fact  concealed  from  the  underwriters  was  material  and 
ought  to  have  been  communicated.  Secondly,  the  evidence  of  the 
underwriters  was  admissible.  In  Berthon  v.  Loughman  (2),  where 
the  defence  was,  that  material  information,  as  to  the  time  when 
the  ship  sailed,  had  been  withheld  from  the  underwriter,  and  the 
letter  of  instructions  upon  which  the  insurance  had  been  effected 
was  given  in  evidence,  Holboyd,  J.  held,  that  a  witness  con- 
versant with  the  subject  of  insurance  might  give  his  opinion  as 
[  *844  ]  a  matter  of  judgment,  whether  particular  "^facts,  if  disclosed, 
would  make  a  difference  as  to  the  amount  of  the  premium. 
The  premium  there  had  been  considered  as  calculated  upon  an 
ordinary  risk ;  and  the  question  was  not  what  the  private 
opinion  of  the  individual  might  be  in  the  particular  case,  but 
what,  in  his  judgment,  the  general  opinion  would  be  amongst 
those  conversant  with  such  matters.  In  liickards  v.  Murdoch  (3), 
such  evidence  was  received  by  Lord  Tentebdbn  at  Nisi  Prius ; 
and  a  rule  obtained  for  a  new  trial,  on  the  ground  that  it  was 
inadmissible,  was  discharged  after  argument.  The  Coubt  must« 
therefore,  have  been  of  opinion  that  the  evidence  was  properly 
received  (4). 

(1)  Before  Denman,  Ch.  J.,  Little-  (3)  34  R.  R.  511  (10  B.  &  C.  527). 
dale,  Parke,  and  Tauuton,  J  J.  (4)  See   2    Starkie   on   Evidence. 

(2)  2  Stark.  258.  648,  649. 
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Sir  James  Scarlett  and  Maule,  contra  :  Campbell 

r. 

The  evidence  of  the  underwriters  was  not  admissible.  The  Rickards. 
question  was  not  one  depending  on  usage  or  science.  In  Carter  v. 
Boehm  (i),  Lord  Mansfield,  in  delivering  the  judgment  of  the 
Court,  said  that  the  whole  Court  thought  that  the  jury  ought 
not  to  pay  the  least  regard  to  such  evidence, — that  it  was  mere 
opinion,  not  evidence.  So  in  Durrell  v.  Bederley  (2),  Lord  Chief 
Justice  GiBBs,  at  Nisi  Prius,  said,  that  the  opinion  of  underwriters 
as  to  the  materiality  of  facts,  and  the  effect  they  would  have  had 
on  the  premium,  was  not  admissible  in  evidence.  Secondly,  the 
defendants  were  not  guilty  of  gross  negligence.  Before  the 
decision  in  Rickards  v.  Murdoch  (s),  it  was,  at  least,  doubtful 
whether  the  assured  were  bound  to  communicate  to  the  under- 
writers the  time  when  the  letter  of  instructions  had  arrived. 
This  Court,  after  argument,  thought  it  necessary  to  take  a 
week's  time  to  consider  of  their  judgment.  Surely  a  *commercial  [  'Ms  ] 
agent  could  not  be  bound  to  know  a  point  of  law  which,  at  that 
time,  was  so  doubtful.  If  a  special  verdict  had  been  found  in 
Rickards  v.  Murdoch  (3),  and  this  Court  had  given  judgment 
for  the  plaintiff,  and  that  judgment  had  been  reversed  in  the 
House  of  Lords,  would  the  defendant  then  have  been  liable? 
Besides,  here  the  plaintiff  was  himself  in  fault,  having  given 
express  directions  that  the  letter  should  not  be  communicated 

within  thirty  days. 

Cur,  adv.  vult. 

Dbnman,  Ch.  J.  in  this  Term  delivered  the  judgment  of  the  Court: 

This  action  was  brought  by  a  merchant  residing  in  New  South 
Wales  against  his  correspondent  in  London  for  negligence  in 
effecting  a  policy  of  insurance,  by  means  of  which  the  plaintiff 
was  prevented  from  recovering  against  the  underwriters.  The 
negligence  consisted  in  the  defendant's  concealing  from  them,  at 
the  time  of  effecting  the  policy,  a  material  fact  within  his  know- 
ledge. In  Hilary  Term  a  rule  for  a  new  trial  was  obtained  on 
various  grounds.  It  was  argued  that  the  fact  concealed  was  not 
material;    and  the  case  of  Richards  v.  Murdoch  {2),  in  which 

(1)  3  Burr.  1905.  (3)  34  R.  E.  511  (10  B.  &  C.  527). 

(2)  17  R.  E.  639  {Holt,  N.  P.  283). 
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Campbell  it  Was  held  to  be  so,  was  denied  to  be  law  :  at  any  rate,  as  that 
BICKABD8.  case  appears  to  be  at  variance  with  former  decisions,  it  was 
strongly  urged  that  a  commercial  man  might  be  ignorant  of  such 
a  legal  point  without  gross  negligence.  The  plaintiff  was  also 
said  to  be  precluded  from  recovering,  because  he  did  not  intend 
that  the  fact  should  be  communicated.  '  Lastly,  some  of  the 
[  •846  ]  evidence  was  objected  to,  as  received  *improperly ;  the  opinion 
of  brokers  and  underwriters  having  been  asked,  not  on  a  matter 
of  practice  in  their  professions,  but  on  one  of  the  points  on  which 
the  jury  were  to  pronounce  their  verdict ;  i.e.  whether  the  fact 
concealed  was  or  was  not  material,  and  ought  to  have  been 
communicated  to  the  underwriters. 

Without  saying  that  the  verdict  appears  in  all  other  respects 
satisfactory  to  the  Court,  we  are  of  opinion  that  the  rule  for 
a  new  trial  must  be  made  absolute  on  this  last  ground. 

Witnesses  conversant  in  a  particular  trade  may  be  allowed 
to  speak  to  a  prevailing  practice  in  that  trade ;  scientific  persons 
may  give  their  opinion  on  matters  of  science ;  but  witnesses  are 
not  Keceivable  to  state  their  views  on  matters  of  legal  or 
moral  obligation,  nor  on  the  manner  in  which  others  would 
probably  be  influenced,  if  the  parties  had  acted  in  one  way 
rather  than  another.  In  the  great  case  of  Carter  v.  Boehm  (i),  a 
broker,  who  was  called  as  a  witness  for  the  plaintiff,  stated,  on 
cross-examination,  that,  in  his  opinion,  certain  letters  ought 
to  have  been  disclosed,  and  that  if  they  had,  the  policy  would 
not  have  been  underwritten.  The  jury,  however,  found,  against 
the  witness's  opinion,  a  verdict  for  the  plaintiff.  When  his 
opinion  was  pressed,  as  a  ground  for  a  new  trial,  Lord  Maks- 
FIELD,  in  the  name  of  the  whole  Court,  declared  that  the  jury 
ought  not  to  pay  the  least  regard  to  it,  that  it  was  mere  opinion, 
and  not  evidence.  The  same  doctrine  is  laid  down  in  a  case 
of  DurreU  v.  Bederley  (2)  by  Ch.  J.  Gibbs,  though  he  received  the 
evidence  on  great  pressure.  He  said,  "The  opinion  of  under- 
writers on  the  materiality  of  facts,  and  the  effect  they  would 
[  ^847  ]  have  had  upon  the  premium,  is  ^not  admissible  in  evidence. 
Lord  Mansfield  and  Lord  Eenyon  discountenanced  this  evidence 
of  opinion,  and  I  think  it  ought  not  Jto  be  received.     It  is  the 

(1)  3  Burr.  1905,  1913,  1914.       (2)  17  R.  R.  639  (Holt,  N.  P.  285). 
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province  of  a  jury,  and  not  of  individual  underwriters,  to  decide  Campbell 
what  facts  ought  to  be  communicated.  It  is  not  a  question  rio^bds. 
of  science,  in  which  scientific  men  will  mostly  think  alike,  but 
a  question  of  opinion,  liable  to  be  governed  by  fancy,  and  in 
which  the  diversity  might  be  endless.  Such  evidence  leads  to 
nothing  satisfactory,  and  ought  on  that  ground  to  be  rejected." 
In  some  more  recent  cases,  such  questions  have  certainly  been 
proposed  to  witnesses :  but  they  have  passed  without  objection. 
And  it  may  be  observed,  that  the  answers  will  often  imply  no 
more  than  scientific  witnesses  may  properly  state, — their  opinion 
on  some  question  of  science.  This  is  especially  true  of  medical 
opinions. 

In  Richards  v.  Murdoch  (i)  indeed,  out  of  which  the  present 
case  arises,  this  kind  of  testimony  was  received.  In  giving 
judgment  on  the  motion  for  a  new  trial.  Lord  Tenterden  did 
not  expressly  defend  its  admissibility,  but  his  words  are  in 
the  alternative.  ''  If  such  evidence  is  rejected,  the  Court  and 
jury  must  decide  the  point  according  to  their  own  judgment, 
unassisted  by  that  of  others.  If  they  are  to  decide,  all  the  Court 
agree  in  thinking  that  the  letter  was  material,  and  ought  to  have 
been  communicated,  and  that  a  jury  would  have  been  bound 
to  come  to  that  conclusion." 

Now,  this  mode  of  disposing  of  the  question  does  not  appear  to 

the  Court,  on  reflection,  to  be  quite  correct.    But  we  think,  that 

as  the  jury  are  to  decide  on  the  materiality  of  facts,  and  the 

duty  of  disclosing  *them,  this  verdict,  founded  in  some  degree       [  •s^s  ] 

on  evidence  that  could  not  legally  be  received,  ought  to  be  set 

aside.     The  rule  for  a  new   trial  must,   therefore,   be  made 

absolute. 

Rvle  absolute  (2). 

(1)  34  E.  B.  oil  (10  B.  &  C.  527).  (2)  The  cause  was  not  tried  a  second 

time,  but  was  compromised. 
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1833.  REX  V.  JEFFERSON. 

_!_*  *  (5  Bam.  &  Adol.  855—859  ;  S.  C.  2  N.  &  M.  487.) 

I         -*  A  tjuo  warranto  information  was  moved  for  against  an  officer  elected 

by  ballot,  on  the  ground  that  a  large  proportion  of  the  persons  who  voted 
were  not  qualified ;  but  it  was  not  diewn  for  whom  the  votes  of  tlioee 
persons  were  given : 

Held,  that  on  this  application  the  officer  could  not  be  required  to  prove 
his  election  valid,  but  it  lay  on  the  opposing  parties  to  shew  (if  that  were 
practicable)  that  his  majority  was  obtained  by  bad  votes. 

A  RULE   was  obtained   in   last   Trinity   Term,   calling   upon 
Eobert   Jefferson  to   shew  cause   why   an   information,  in   the 
nature  of  a  quo  warranto,  should  not  issue,  requiring  him  to 
shew  by  what  authority  he  claimed  and  exercised  the  office  of 
one  of  the  trustees   for   carrying  into  effect  the  several  Acts 
of  Parliament   for  regulating   the   harbour   of   Whitehaven  in 
Cumberland.     The  grounds  stated  were,  **  that  a  majority  of  the 
persons  admitted  to  vote  at  his  supposed  election  to  that  office 
were  not  qualified  to  vote  ;  and  that  it  did  not  appear  at  the  said 
election  that,  he,  R.  J.,  had  a  sufficient  number  of  legal  votes  to 
entitle  him  to  the  said  office.*'     By  several  Acts  of  Parliament, 
recited  and  continued  by  56  Geo.  III.  c.  xliv.  (local  and  public), 
it  is  provided  that,  upon  a  certain  day  in  every  third  year,  from 
and  after,  &c.,  fourteen  persons  shall  be  chosen,  nominated,  and 
appointed  by  ballot  by  the  majority  of  the  inhabitants  of  the 
town  of  Whitehaven  at  the  time  of  such  election  dealing  by  way 
of  merchandise  in   goods  subject  to   certain   duties,  or   being 
master,  or  having  not  less  than  a  sixteenth  share,  of  any  vessel 
[  *si)6  ]       then  belonging  to  the  harbour  of  Whitehaven,  *which  persons  so 
elected  shall  (with  certain  others)  be  trustees  for  carrying  the  said 
several  Acts  into  execution.     It  was  stated  on  affidavit  in  support 
of  the  rule,  that,  on  the  day  of  election  (August  3rd),  in  the  year 
1832,  a  ballot  was  taken  for  the  election  of  such  trustees,  and 
twenty-eight  persons  were  balloted  for  as  candidates  ;  that  1,060 
persons  voted ;  that  Jefferson  had  578  votes  (the  largest  number 
obtained   by   any  candidate  except  one),  and  was  one  of  the 
fourteen  declared  to  be  elected,  and  had  since  taken  upon  him 
the  office;   that  the  lowest  number  of  votes  for  any  candidate 
elected  was  497,  and  the  highest  number  for  a  candidate  not 
elected,   495.    One  of  the  affidavits,   made  by  a  person  who 
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assisted  in  taking  the  ballot,  stated  that  all  persons  were  Rbz 
admitted  to  vote  who  asserted  themselves  to  be  qualified  as  jeffbrson. 
dealers.  Another  affidavit  stated  the  belief  of  the  deponent, 
founded  upon  his  knowledge  of  the  town  and  inhabitants,  and 
upon  enquiries  made  by  him,  that  the  majority  of  the  persons 
who  voted  for  Jefiferson  were  not  qualified  inhabitants,  and  were 
persons  not  dealing,  or  only  dealing  colourably,  in  articles 
subject  to  the  duties,  or  were  persons  to  whom  shares  in  vessels 
had  been  conveyed  for  the  purpose  of  the  election,  and  who  were 
not  beneficially  interested  therein ;  and,  further,  that  if  none 
but  qualified  persons  had  voted,  Jefferson  would  not  have  been 
elected  ;  and  that  several  of  the  candidates  not  elected  had 
a  majority  over  him  of  legal  votes.  There  were  also  affidavits 
giving  a  list  of  about  600  persons  who  had  voted  as  dealers 
qualified  under  the  statutes,  but  who,  it  was  alleged,  were  not  so 
qualified,  and  of  about  thirty  others,  who  had  voted  as  ship- 
owners, to  whose  qualification  there  were  also  objections  made. 
It  was  *not  ascertained  (except,  in  three  or  four  instances,  by  [  •^  »7  ] 
the  affidavits  of  the  voters  themselves,  now  put  in)  for  whom 
any  of  the  disputed  votes  had  been  given.  In  opposition  to  the 
rule  a  great  number  of  affidavits  were  filed,  denying  the  alleged 
incompetency  of  the  voters,  and  shewing  that  parties  wishing  to 
dispute  the  qualification  of  voters  had  an  opportunity  of  doing  so 
as  they  came  to  ballot,  and  that  the  votes  of  some  were  in  fact 
refused,  upon  objections  so  taken. 

Sir  James  Scarlett  now  shewed  cause : 

Assuming  that  this  is  an  office  for  which  a  qito  warranto  would 
lie,  no  defect  of  title  is  shewn.  Nothing  is  stated  as  to  any 
persons  who  voted  for  Mr.  Jefferson,  but  a  belief  that  many  of 
those  who  did  so  were  not  qualified.  It  is  not  said  that  any 
were  objected  to  as  they  came  up. 

The  Court  here  called  upon 

Coltman  (with  whom  was  Wightman),  contra: 

There  must  be  some  mode  of  ascertaining  whether  the  party 
elected  had  a  majority  of  good  votes  or  not,  and  this  is  a  proper 
course  for  bringing  it  in  question. 
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Bbx  (Parke,  J. :  It  has  been  objected  in  this  Court  before,  to  the 

Jbffe'bson.    taking  of  votes  by  ballot  on  the  election  of  a   minister  by 
parishioners,  that  it  made  a  scrutiny  impracticable  (i).) 

Here  it  is  sworn  in  support  of  the  rule,  that  there  were  600  bad 
votes;  the  party  shewing  cause  must  prove  that  he  had  not 
such  a  number  of  those  bad  votes  as  would  turn  the  election 
against  him. 

(Denman,  Gh.  J. :  The  bad  votes  may  be  sifted  off  as  the  voters 
come  into  the  room;   but  when  they  have  been  admitted  to 
[  •858  ]       ballot,  how  can  *any  scrutiny  take  place  ?) 

A  candidate  might  prove  that  he  was  duly  elected.  Suppose,  for 
instance,  1,000  persons  vote  in  all :  it  would  not  be  possible,  by 
merely  striking  out  600  as  bad  from  the  whole  number  given,  to 
ascertain  which  candidate  was  duly  elected ;  but  if  one  could 
shew  that,  after  deducting  600  from  those  given  for  him,  he  had 
still  300  good  ones,  it  would  be  impossible  for  any  other  can- 
didate to  shew  more  than  100  good  votes.  There  is  no  hardship 
in  requiring  this.  If  a  qtw  warranto  went,  the  party  must  prove 
affirmatively  that  he  was  duly  elected ;  for  that  purpose  he 
might  produce  the  persons  who  voted. 

(Denman,  Gh.  J. :  That  would  be  agaiust  the  principle  of  the 
ballot. 

Taunton,  J. :  Upon  this  application  it  is  for  you  to  impugn 
the  title;  you  are  not  to  ask  the  Court  for  a  fishing 
information. 

Pabke,  J. :  According  to  the  mode  in  which  you  put  the  case,  no 
person  who  had  not  801  votes  could  prove  himself  duly  elected.) 

That  may  be  inconvenient,  but  a  great  injustice  would  follow 
if  some  such  proof  were  not  required.  The  returning  officer 
might  admit  whom  he  pleased,  and  after  the  election  there 
would  be  no  means  of  investigating  the  votes. 

(Taunton,  J. :  That  is  the  vice  of  the  system  :  we  are  not 
bound  to  find  a  remedy  for  it. 

(1)  See  Faulkner  v.  Elger  {or  Elzer)  28  E.  B.  317,  323  (4  B.  &  C.  449,  457). 
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Denuan,  Ch.  J. :  It  might  be  remedied  by  pointing  out  the         Rex 

V. 

bad  votes  as  they  came  in.  jepfrbson. 

Pabkb,  J. :  The  only  remedy  would  be  to  exclude  bad  votes 
at  first.) 

Per  Curiam  (i) : 

No  prima  facie  case  is  made  for  this  application.     The  officer 

is  called  upon  to  shew  title  without  the  possibility  of  proving 

it.     All  the  bad  *  votes  may  have  been  for  the  opposing  party.       [  ••<59  ] 

The  rule  must  be  discharged. 

Rule  discharaedy  mth  coats. 


HILL  V,  The  MANCHESTER  and  SALFORD  WATER       f'^^-^ 

WORKS  COMPANY  (2).  ^^''''  ^''' 


(5  Bam.  &  Adol.  866—876 ;  S.  C.  2  N.  &  M.  573 ;  2  L.  J.  (N.  S.)  K  B.  19.) 

In  an  action  against  a  corporation  on  a  bond,  the  condition  of  which 
recited,  that  the  Company  were,  by  Act  of  Parliament,  authorised  to 
raise  money  by  bond,  and  that  at  a  general  assembly  of  the  Company 
of  Proprietors,  it  had  been  resolved  that  the  bond  in  question  should 
be  issued  for  that  purpose,  the  defendants  pleaded  non  est  factum :  Held, 
that  although  the  Company  could  not,  under  that  plea,  shew  that  the 
bond  executed  by  them  was  invalidated  by  collateral  matter,  they  might 
shew  that  it  was  void  because  executed  contrary  to  the  provisions  of  the 
Act  of  Parliament,  which  alone  enabled  them  to  execute  such  instruments : 

Held,  secondly,  that  a  clause  in  the  Act  of  Parliament,  whereby  the 
Company  were  authorised,  at  any  general  or  special  general  assembly, 
to  order  and  dispose  of  the  custody  of  their  common  seal,  and  the  use 
and  application  thereof,  empowered  them  to  make  rules  and  regulations 
for  its  custody,  but  did  not  require  their  concurrence  in  each  particular 
act  of  sealing;  and  that  a  bond  to  which  the  seal  had  been  affixed 
by  the  Company's  clerk,  under  a  general  authority  from  the  directors, 
was  valid. 

By  another  clause  it  was  enacted,  that  the  clerk  should,  in  a  book 
provided  by  the  Company,  keep  an  account  of  all  acts,  proceedings,  and 
transactions  of  the  Company,  and  that  every  proprietor  should  have 

(1)  Patteson,  J.  was  in  the  Bail  Co,  (1858)  3  C.  B.  N.  S.  725,  750, 
Court  hearing  motions,  Littledale,  J.  criticized  the  head-note  of  the  prin- 
having  gone  to  Guildhall.  cipal  case;  a  few  words,  taken  almost 

(2)  See  Hill  v.  The  Manchester  and  verbatim  from  the  judgment  of  the 
Salford  Water  Works  Company,  36  Court,  are  now  added  to  the  first 
E.B.656(2B.&Ad.544).  William8,J.  paragraph.— F.  P. 

in  Affar  v.  Athenaeu/m  Life  Assurance 

R.R. — ^VOL.  XXXIX.  44 
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liberty  to  inspect  the  aame,  and  take  copies  of  the  entries :  Held,  that 
entries  of  the  proceedings  in  the  book  so  kept  by  the  derk  were  ik^ 
admissible  in  eridenoe  on  behalf  of  the  Company,  against  one  of  Iheir 
own  membeiB  suing  them. 

Debt  on  two  bonds,  dated  31st  August,  1813,  and  2lBt 
December,  1814,  each  in  the  penal  sum  of  2002.  Pleas,  after 
craving  oyer  of  the  bonds  and  conditions,  that  neither  bond  was 
the  deed  of  the  Company.  Each  bond  contained  a  recital  that 
the  Company  were  by  58  Qeo.  HI.  c.  xx.  authorized  to  raise  (in 
addition  to  monies  already  raised  by  them  under  the  49  Greo.  IQ. 
c.  cxcii.  by  which  the  Company  was  incorporated)  any  sum  not 
exceeding  100,0002.  by  mortgage,  annuities,  bonds,  or  promissory 
notes  under  the  seal  of  the  Company;  and  that  at  a  general 
assembly  of  the  Company  of  Proprietors,  held  on  the  18th  of 
May,  1818,  it  was  resolved  that,  for  the  purpose  of  raising  money 
as  authorized  by  Act  of  Parliament,  the  Company  should  issue 
bonds  of  lOOL  each,  bearing  an  interest  of  5  per  cent. ;  and  it 
was  further  recited  that  the  plaintiff  had  advanced  to  the 
Company  of  Proprietors  the  sum  of  1002. ;  and  the  condition 
was  declared  to  be  for  the  payment  of  lOOZ.  and  interest.  At 
the  trial  before  Denman,  Ch.  J.,  at  the  London  sittings  after 
Hilary  Term,  *1883,  the  plaintiff  produced  the  bonds,  and  proved 
that  they  had  the  common  seal  of  the  Company  affixed  to  them, 
that  the  seal  had  been  so  affixed  by  Cole,  a  clerk  of  H.  Wright 
the  chief  clerk.  Cole  being  authorized  by  the  chief  clerk  and  by 
the  directors  to  affix  the  common  seal  to  bonds,  when  directed  so 
to  do  by  the  actuary  of  the  Company ;  and  that  the  bonds  in 
question  were  executed  in  pursuance  of  orders  from  the  actuary, 
in  consideration  of  the  plaintiff's  having  given  up  certain  accept- 
ances of  the  Company  held  by  him.  The  plaintiff  further  put 
in  a  deed,  dated  the  17th  of  April,  1815,  under  the  common  seal 
of  the  Company,  whereby  they  assigned  their  property  to  trustees 
for  the  benefit  of  their  creditors,  and  in  a  schedule  thereto  the 
plaintiff  was  described  as  a  holder  of  the  bonds  in  question.  The 
defence  was  that  the  bonds  were  void,  because  they  were  not 
executed  pursuant  to  the  provisions  of  the  49  Geo.  III.  c.  cxcii.  (i), 

(1)  Sect.  7  authorises  the  Company      of  the  Company,  under  their  common 
of  ProprietoTB  to  raise  money  by  mort-      seal, 
gage  or  assignment  of  the  property         Sect.   15  directs,  that  all  fotuie 
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whereby  the  Company  were  ifacorporated  and  *empowered  to  raise 
money  by  mortgage  or  bond.  It  was  contended  that  the  true 
construction  of  sect.  28,  which  authorized  the  Company  of 
Proprietors,  at  any  general  ^or  special  general  assembly,  to 


general  assemblies  shall  be  held  upon 
the  first  Thursday  in  the  months  of 
January  and  July  in  every  year,  at 
such  place  as  the  Company  shall 
direct,  and  that  twenty  days'  notice 
of  such  meeting  shall  be  given  by 
advertisement  in  a  Manchester  or 
London  newspaper. 

Sect.  16  authorises  the  Company 
of  Proprietors,  at  their  first  general 
assembly,  to  appoint  thirteen  persons 
to  be  directors  for  conducting  the 
business  of  the  undertaking. 

Sect.  18  provides  for  the  subsequent 
appointment  of  directors  by  the  pro- 
prietors. 

Sect.  21  enacts,  that  to  constitute 
a  legal  general  assembly,  ten  pro- 
prietors possessing  200  shares  in  the 
whole,  must  be  present. 

Sect.  23  enables  the  Company  of 
Proprietors  *  •  at  any  general  or  special 
general  assembly*  to  order  and  dispose 
of  the  custody  of  their  common  seal, 
and  the  use  and  application  thereof." 

Sect.  24  enacts,  that  if  it  shall  at 
any  time  appear  that,  for  the  more 
effectually  putting  the  Act  into  execu- 
tion, a  special  general  assembly  of  the 
Compflkny  of  Proprietors  is  necessary, 
it  shall  be  lawful  for  any  five  of  the 
proprietors,  possessing,  in  the  whole, 
100  shares  in  the  said  undertaking, 
to  cause  fourteen  days'  notice  at  least 
to  be  given  of  such  special  general 
assembly,  in  one  or  more  of  the  Man- 
chester and  London  newspapers,  or 
in  such  manner  as  the  Company 
of  Proprietors  shall,  at  any  general 
assembly,  direct  or  appoint,  speci- 
fying in  such  notice  the  reason  and 
intention  of  requesting  such  special 
general  assembly,  and  the  time  when, 
and  the  place  where,  the  same  shall 
be  holden;  and  the  proprietors  are 


authorised  to  meet  pursuant  to  such 
notice,  and  such  of  them  as  shall 
be  present  at  such  special  general 
assembly  shall  proceed  to  the  execu- 
tion of  the  powers  by  the  Act  given 
to  the  Company  of  Proprietors,  with 
respect  to  such  matters  alone  as  shall 
be  specified  in  such  notice ;  and  all 
such  acts,  orders,  or  determinations 
of  the  proprietors,  or  the  major  part 
of  them  so  met  together,  at  every 
such  special  general  assembly  (pro- 
vided that  there  be  ten  proprietors 
present,  who  shall  be  possessed  of  at 
least  200  shares  in  the  undertaking), 
shall  be  as  valid  with  respect  to  tiie 
matters  specified  in  such  notice,  as  if 
the  same  had  been  done  at  any  stated 
general  assembly. 

Sect.  25  authorises  the  Company  of 
Proprietors  to  nominate  and  appoint, 
binder  the  common  seal  of  the  Com- 
pany, a  clerk  or  clerks,  and  enacts 
that  such  clerk  or  clerks  shall,  in  a 
proper  book  or  books  to  be  provided 
by  the  Company  of  Proprietors  for 
that  purpose,  enter  and  keep  a  true 
and  perfect  accoimt  of  the  names  and 
places  of  abode  of  the  several  pro- 
prietors of  the  said  undertaking,  and 
of  all  acts,  proceedings,  and  transac- 
tions of  the  Company  of  Proprietors 
and  directors  respectively ;  and  each 
of  the  said  proprietors  of  the  under- 
taking shall  and  may  at  all  times 
have  recourse  to  and  peruse  and 
inspect  the  same,  and  also  the  book 
or  books  to  be  kept  by  the  chief  or 
other  clerk  to  the  Company  of  Pro- 
prietors, gratis,  and  may  demand  and 
have  copies  thereof,  or  any  part 
thereof,  paying  the  sum  of  6d,  for 
every  100  words  so  to  be  copied. 

Sect.  28  enacts,  that  the  directors 
shall   (subject   to   the   orders   and 

44—2 
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Hill        order  and  dispose  of  the  custody  of  their  common  seal,  and  the 
The         1186  A^cl  application  thereof,  was,  that  bonds  which  required  the 
^AND™Lf ^  common  seal,  could  only  be  issued  in  pursuance  of  the  resolution 
FORD  Water  of  a  general  or  special  general  assembly  duly  convened  and  con- 
CoMPAKT.     stituted ;   and  assuming  even  that  in  an  ordinary  case  a  bond 
executed  by  order  of  the  court  of  directors  would  be  valid,  still 
as  the  condition  of  the  bonds  in  question  recited  that  they  were 
given  in  pursuance  of  a  resolution  of  an  assembly  of  proprietors, 
held  on  the  18th  of  May,  1818,  it  was  essential  to  their  validity, 
that  that  assembly  should  have  been  duly  convened  and  con- 
stituted.    It  was  said  that  the  assembly,  improperly  described 
in  the  bonds  as  a  general  assembly  (which  can  be  held  only  in 
January  and  July,)  must  have  been  a  special  general  assembly ; 
and  then,  according  to  sect.  24,  ought  to  have  been  convened 
only  by  requisition  from  proprietors  to  a  certain  number  and 
value,  after  fourteen  days'  notice,  and  to  have  consisted  of  a 
certain  number.    To  prove  that  the  resolution  to  raise  money  by 
the  bonds  in  question  had  been  come  to  at  a  meeting  not  duly 
convened  and  constituted,  the  defendants  produced  the  books 
of  the  Company  kept  by  their  clerk,  and  it  appeared  by  entries 
in  them,  that,  in  January,  1810,  it  had  been  resolved  at  a  general 
assembly  of  the  proprietors,  that  the  care  and  custody  of  the 
common  seal  should  be  committed  to  H.  Wright,  the  chief  clerk, 
[  •870  ]       to  be  used  and  *applied  on  such  occasions  only  as  the  Company 
of  Proprietors  at  any  general  or  special  general  assembly,  or  the 
court  of  directors  for  the  time  being,  should  order  and  direct. 
It  appeared  further,  that  the  bonds  in  question  were  in  fact  issued 
in  pursuance  of  a  resolution  of  a  special  general  assembly  of  the 

directions  of  the  general  or  special  purpose  to  assign  the  undertaking, 

general  assemblies)  have  full  power  and   the   works   thereto   belonging, 

and  authority  to  direct  and  manage  under  their  common  seal,  or  (sect.  10) 

the  affairs  of  the  Company  of  Pro-  to  give  bonds  or  promissory  notes 

prietors ;  and  make  other  provisions  under  the  said  common  seal, 
as  to  particular  powers  and  duties  of  Sect.  14.  The  clauses  in  the  former 

the  directors.  Act,  49  Geo.  III.  c.  cxcii.,  to  extend 

The  53  Geo.  in.  c.  xx.,  which  and  apply  to  the  monies  to  be  raised, 

received  the  royal  assent  on  the  1st  and  all  other  matters  and  things  to 

of  April,  1813,  authorises  the  Com-  happen  and  arise   under  this  Act, 

pany  to  raise  a  further  sum,   not  as  if  they  had  been  repeated  and 

exceeding  100,000/.,  by  mortgage  or  re-enacted, 
by  granting  annuities,  and  for  that 


VOL.  XXXIX.]      1888.    K.  B.     6  B.  &  AD.  870--871.  693 

proprietors  convened  in  pursuance  of  notice,  to  take  into  considera-        Hill 
tion  the  general  state  of  the  Company,  and  other  special  matters,         thb 
on  the  6th  of  December,  1814;    that  it  was  adjourned  to  a  ^^Sd^s^™ 
following  day,  and  from  time  to  time  to  the  7th  of  April,  1815  ;  ^^^^  Watkb 
that  at  several  of  the  adjourned  meetings  there  were  not  ten     company. 
proprietors  present,  nor  was  that  number  present  at  the  meeting 
of  the  7th  of  April,  1815,  when  it  was  resolved  to  issue  these 
bonds,  nor  at  another  meeting  on  the  17th  of  April,  1815,  when 
it  was  resolved  to  execute  the  deed  of  arrangement  with  the 
creditors.    At  the  meeting  of  April  7th,  it  appeared  by  parol 
evidence  that  the  plaintiff  was  present.    The  entries  in  the 
books  were  objected  to  by  the  plaintiff,  but  admitted  by  the 
LoBD  Chi£f  Justice.     The  jury  having  found  a  verdict  for  the 
plaintiff,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
that  the  bonds  were  void  because  they  had  been  issued  contrary 
to  the  provisions  of  the  Act  of  Parliament. 

Sir  J.  Campbell,  Solicitor-General,  and  Butt,  on  a  former 
day  in  this  Term  shewed  cause  (i) : 

The  defence  that  the  bonds  are  void  because  the  meeting  at 
which  it  was  resolved  to  issue  them  was  irregularly  constituted, 
cannot  be  set  up  under  the  plea  of  non  est  factum ;  it  ought  to 
have  been  specially  pleaded :  Whelpdale' s  case  (2). 

(Pabke,  J. :  The  argument  is,  that  the  bonds  are  not  the  deeds 
of  the  *corporation,  unless  the  resolution  to  issue  them  was       [  •871  ] 
passed  at  a  general  assembly  of  proprietors,  or  a  special  general 
assembly,  convened  according  to  the  forms  directed  by  the  Act 
of  Parliament.) 

This  is  the  deed  of  the  Company,  for  their  seal  was  affixed  to  it 
by  their  authorized  agent.  The  Act  empowers  the  Company  to 
raise  money  by  bond,  but  contains  no  particular  enactment  as  to 
the  mode  in  which  the  seal  is  to  be  affixed  to  it.  It  does  not,  in 
terms,  require  that  that  shall  be  done  by  order  of  a  special 
general  assembly.    By  the  resolution  of  the  first  general  assembly, 

(1)  Before  Denman,  Ch.  J.,  Parke,  (2)  5  CJo.  Eep.  119. 

Taiioton,  and  Patteson,  J  J. 
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Hill        the  common  seal  was  committed  to  the  custody  of  the  chief  clerk. 

The         to  be  used  on  such  occasions  as  the  directors  should  order.    They 

^^D^SAL-^  might  therefore  order  the  seal  to  be  affixed  to  any  deed,  and  thus 

FOBD  Water  bind  the  Company ;  and  by  sect.  28  of   the  Act,  the  directors 
Works  jt     ./  ./ 

csoMPANT.  (subject  to  the  directions  and  orders  of  the  general  or  special 
general  assembly)  have  full  power  to  manage  and  direct  the 
affairs  of  the  Company.  Any  act  done  by  them,  therefore,  in 
the  course  of  such  management,  is  valid,  if  it  be  not  contrary 
to  the  orders  of  a  general  or  special  general  assembly.  Besides, 
these  enactments  respecting  the  constitution  of  a  special  general 
assembly  were  introduced  to  regulate  the  proceedings  of  the 
members  of  the  corporation  among  themselves,  and  not  to  enable 
the  Company  to  avail  themselves  of  any  irregularity  in  the  con- 
stitution of  such  assemblies  to  avoid  their  contracts  with  a 
stranger;  they  are  directory,  not  prohibitory.  But,  secondly, 
this  defence,  if  available,  is  not  made  out  in  point  of  fact,  because 
the  entries  in  the  books  of  the  Company  were  not  evidence  for 
them.  It  is  quite  clear  that  entries  in  the  public  books  of  a 
corporation  are  not  evidence  for  the  corporation,  unless  they  be 
[  •872  ]  entries  of  a  public  nature :  Marriage  v.  ^Lawrence  (i) ;  Brett  v. 
Becdes  SknA  others  (2).  There  is  no  clause  in  the  Act  expressly 
making  the  entries  evidence.  But  then  it  may  be  said  that,  as 
the  Act  (sect.  25)  directs  that  entries  of  all  proceedings  shall  be 
made  by  the  clerk,  in  books  provided  by  the  Company,  and  that 
the  members  shall  have  access  to  it,  and  take  copies  of  entries, 
therefore  entries  in  such  books  are  evidence  against  the  plaintiff, 
who  is  a  member  of  this  Company ;  and  that  he,  as  such,  may 
be  regarded  as  a  partner  in  a  trading  concern.  But  entries  in 
the  books  of  a  partnership  are  evidence  against  every  member 
of  the  firm  for  this  reason,  that  the  books  are  kept  either  by  one 
of  the  partners,  or  by  a  clerk  of  all  the  partners,  the  partner  or 
clerk  being  the  agent  of  all  the  members  of  the  firm.  Now  the 
clerk  who  kept  these  books  was  the  agent  of  the  Company,  not 
of  any  individual  member  or  members.  At  all  events,  the 
bonds  in  this  case  are  recognised  by  the  Company's  deed  of 
assignment. 

(1)  22  E.  R.  326  (3  B.  &  Aid.  142).  (2)  34  E,  E.  499  (Moo.  &  Mai.  416; 

10  B.  &  C.  308). 


«-.' 


-- 
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Sir  J.  Scarlett  and  TomUnson,  contra  :  Hill 

r. 

First,  the  defence,   being  that  the  deed  was  not  properly         the 

executed,  and  therefore  not  the  deed  of  the  corporation,  may     andSal- 

clearly  be  given  in  evidence  under  the  plea  of  non  est  factum,  '°"^o^-™ 

and  need  not  be  specially  pleaded.     Secondly,  as  to  the  admissi-     CoMPAmr. 

bility  of  the  books,  the  authorities  only  shew  that  entries  in  such 

books  are  not  evidence  of  particular  facts  concerning  the  property 

of  the  corporation,  and  not  of  a  public  nature.    But  there  is  no 

authority  to  shew  that  entries  of  the  formal  proceedings  of  a 

corporation,  made  in  due  course,  and  at  a  time  when  there  can 

be  no  suspicion  of  a  false  entry,  are  not  evidence.     Besides,  the 

plaintiff  *here  was  not  a  stranger ;  he  was  a  member  of  the       [  *S7S  ] 

Company,  and  therefore  a  partner,  participating  in  profit  and 

loss,  and  might  have  access  to  the  books   and  entries:    and 

partnership  books  are  evidence  against  all  the  partners.     Then, 

thirdly,  the  deed  of  composition  does  not  recognise  the  validity 

of  these  bonds,  but  only  the  existence  pf  bonds  having  the  seal 

of  the  Company  duly  affixed  to  them.     Here  the  Company,  being 

created  by  Act  of  Parliament,  has  not  authority  to  execute  a  deed 

otherwise  than  according  to  the  particular  terms  of  that  Act. 

The  words  of  the  twenty-fourth  section,  respecting  the  convening 

of   a  special   general  assembly,  are  not  merely  directory  but 

prohibitory ;  for  it  enacts,  that  the  act  of  the  proprietors  so  met 

shall  be  as  valid  with  respect  to  the  matter  specified  in  such 

notice,  as  if  the  same  had  been  done  at  any  stated  general 

assembly.     Now  acts  done  at  a  general  assembly  would  not  be 

valid  unless  the  number  of  members  required  by  the  Act  of 

Parliament  were  present,  nor  unless  notice  of  the  place  of  meeting 

were  given.     Here  the  notice  given  for  the  meeting  on  the  5th 

of  December,  1814,  did  not  specify  the  reason  of  calling  it,  nor 

was  the  required  number  of  members  present  at  all  the  adjourned 

meetings,  nor  at  the  one  where  the  resolution  to  issue  the  bonds 

was  adopted. 

Cur,  adv.  vtUt, 

Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  action  was  on  a  bond  for  securing  1002.  to  the  plaintiff, 
who  was  a  member  of  the  Company.    The  defendants  pleaded 
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Hill        nan  est  factum,  and  fraud  and  covin  in  several  other  pleas,  all  of 

Thk         which  were  abandoned  at  the  trial,  which  took  place  on  the  first 

^'ISd^s^'^  plea  alone.     The  *jiiry  found  a  verdict  for  the  plaintiff,  subject 

'®*^  ^^'"*  to  *  motion  for  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
Works 

coifPAirT.     the  plaintiff  was  not  entitled  to  recover. 

[  *874  ]  xhe  plaintiff  proved  that  the  common  seal  of  the  Company 

was  affixed  to  the  bond  by  the  officer  who  had  the  legal  custody 
of  it  (i),  and  so  threw  upon  the  defendants  the  burden  of  clearly 
proving  that  it  was  not  set  by  their  authority.  The  plaintiff 
further  shewed,  that  the  actuary  managing  the  affairs  of  the 
Company  had  directed  that  the  bond  should  be  executed. 

The  defendants  undertook  to  make  out  in  their  defence  that 
though  the  bond  was  so  executed,  several  requisitions  of  the 
Act  necessary  to  the  validity  of  such  instruments  had  not  been 
complied  with ;  and  it  appeared  to  the  Court  that  such  evidence 
might  be  admitted  under  the  plea  of  non  est  factum.  We  thought 
the  doctrine  of  Whelpdale's  case  (2)  inapplicable,  the  defendants* 
case  being,  not  that  the  deed,  though  executed  by  them,  was 
invalidated  by  collateral  matter  ;  but  that  having  been  executed 
in  defiance  of  the  enactments  which  alone  give  them  power  to 
execute  such  instruments,  it  was  not  in  point  of  law  executed  at  all. 

Becourse  was  had  to  the  twenty- third  section  of  the  Act,  which 
places  the  common  seal  at  the  disposal  of  the  proprietors  at  large: 
but  we  all  think  that  this  clause  only  empowered  them  to  make 
rules  and  regulations  for  its  custody,  and  does  not  require  their 
concurrence  in  each  particular  act  of  sealing. 

The  defendants  then  contended,  that  the  bond  was  given  for 
a  purpose  which  required  the  sanction  of  a  special  general 
[  *875  ]  assembly ;  that  such  assembly  was,  by  *the  Act,  to  be  convened 
only  by  requisition  from  proprietors  of  a  certain  number  and 
value,  after  fourteen  days'  public  notice ;  and  that  such  meeting 
should  consist  of  a  certain  number :  and  they  attempted  to  prove 
that  all  these  important  safeguards  for  the  interest  of  the  great 
body  of  proprietors  had  been  neglected  in  this  instance,  and  the 
bond  executed  by  the  resolution  of  a  meeting  at  which  all  these 
requisites  were  wanting. 

(1)  Clarke   v.    The   Imperial    Qaa  (2)  5  Co.  Rep.  119. 

Light  Company,  4  B.  &  Ad.  315. 


VOL.  XXXIX.]      1888.     K.  B.     5  B.  &  AD.  875—876.  697 

These  points  bt  fact,  however,  could  only  be  established  by         Hill 
the  books  kept  by  the  clerk  of  the  Company ;  and  the  question         the 
now  to  be  decided  is,  whether  they  are  evidence  against  the  ^^^^j^f" 
plaintiff  ?     It  was  argued  that  they  were,  because  he  was  a  J^obd  Watbb 
proprietor,  and  the  books  of  a  partnership  are  evidence  against     Compai^t. 
any   one   of  the  partners :   and  more  particularly  as  the  Act 
requires  such  books  of  the  proceedings  to  be  kept,  and  that  all 
the  proprietors  shall  have  free  access  to  them  at  all  reasonable 
times. 

We  are,  however  of  opinion  that  the  principle  on  which 
partnership  books  are  evidence  against  the  partners  is,  that  they 
are  the  acts  and  declaration  of  such  partners,  being  kept  by 
themselves,  or,  by  their  authority,  by  their  servants,  and  under 
their  direction  and  superintendence.  But  the  clerk  of  the  Com- 
pany, once  appointed,  is  subject  to  the  control  of  no  individual 
member  ;  and  the  free  access  provided  for  is  only  for  the  purpose 
of  inspection.  A  proprietor  entering  into  a  contract  with  the 
Company,  must  be  deemed  a  stranger  (i),  and  can  be  affected  by 
no  entry  made  under  orders  from  the  entire  body. 

Parol  evidence  was,  indeed,  produced,  to  shew  that  the  plaintiff 
was  actually  present  on  the  7th  of  April,  *when  the  resolution  [  *S76  ] 
to  affix  the  seal  to  his  bond  was  passed ;  but  that  the  number 
then  attending  was  less  than  that  required  by  law,,  could 
only  be  proved  by  inspection  of  the  book,  which  was  not  written 
in  the  plaintiff's  presence,  but  made  afterwards,  from  rough 
memoranda,  by  the  clerk. 

In  a  former  trial  between  the  same  parties  before  Lord 
Tenterden,  a  deed  of  composition  between  the  Company  and 
several  persons  having  claims  upon  them,  including  the  plaintiff, 
had  been  given  in  evidence,  to  prove  an  express  recognition 
of  that  bond  under  the  seal  of  the  Company.  The  bond  was 
then  held  by  Lord  Tenterden  to  be  set  up  by  that  acknowledg- 
ment, even  though  informal  or  irregiilar  in  its  origin,  and  a  rule 
for  a  new  trial,  founded  on  an  objection  to  that  ruling  was 
refused  by  the  Court.  The  same  evidence  was  received  on  the 
trial  of  this  case,  and  its  effect  has  been  much  questioned  in  the 

(1)  See  Dunston  v.  The  Imperial  Oas  Light  ComjMini/y  37  B.  E.  352 
(3  B.  &  Ad.  125). 
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B.B. 


Hill        late  argument  before  us.    But  it  is  not  necessary  that  we  should 

The         deliver  any  opinion  on  that  subject,  as  we  are  clearly  of  opinion 

^^D^S-"*  that  the  books  of  the  Company  are  not  admissible  in  evidence 

'o^w^TEB  for  the  purpose  of  establishing  the  facts  therein    mentioned 

Company,     agamst  the  plaintiff  suing  the  body  corporate.     The  consequence 

is,  that  the  rule  for  a  new  trial  must  be  discharged. 

Rtde  discharged. 


183^-  F0R8TER  t;.   TAYLOR 

[  887  ]         (5  Bam.  &  Add.  887—901 ;  8.  C.  3  N.  &  M.  244  ;  3  L.  J.  (N.  S.)  K.  B.  137.) 

By  36  Geo.  III.  c.  86(1),  entitled,  **  An  Act  to  prevent  abuses  and 
frauds  in  the  packing,  weight,  and  sale  of  butter,"  (s.  2)  every  cooper, 
or  other  person  making  a  vessel  for  packing  butter,  is  required  to  brand 
his  Christian  and  surname  on  such  vessel,  together  with  the  exact  woght 
or  tare  thereof,  or  in  default  thereof,  he  is  to  forfeit,  for  every  such  vessel 
not  so  markedi  10«.  By  sect.  3  every  dairyman,  farmer,  &c.,  who  shall 
pack  any  butter  for  sale,  shall  pack  the  same  in  vessels  so  made  and 
marked  as  aforesaid,  and  shall  brand  his  Christian  and  surname  on 
different  parts  of  the  vessel,  therein  described,  and  on  the  butter  con- 
tained in  such  vessel,  upon  penalty  of  forfeiting,  for  every  de&iult,  o/. 

In  an  action  brought  by  a  farmer  to  recover  the  price  of  fifteen  firkins 
of  butter  sold  by  him  to  defendant,  it  appeared  that  the  firkins  were  not 
marked  according  to  the  Act :  . 

Held,  that  the  provisions  which  required  the  vessel  to  be  branded  with 
the  name  of  the  cooper,  seller,  &c.,  being  intended  for  the  protection 
of  the  public  against  fraud,  indirectly  prohibited  any  sale  of  butter  in 
vessels  not  properly  marked ;  that  the  subject-matter  of  this  contract 
was  in  such  a  state,  from  the  vessels  not  being  properly  marked,  that 
the  sale  of  it  was  forbidden  by  Act  of  Parliament ;  and  consequently, 
that  the  contract  of  sale  was  void,  and  the  plaintiff  could  not  recover. 

Held,  further,  that  although  there  was  a  penalty  imposed  in  the  same 
clause  of  the  Act,  which  directed  the  thing  to  be  done,  yet  the  remedy 
of  the  public  against  a  person  infringing  the  clause  was  not  thereby 
limited  to  a  proceeding  for  the  penalty ;  but  that  the  clause  might  be 
used  against  him  as  a  defence  to  an  action. 

Assumpsit  for  the  price  of  fifteen  firkins  of  butter  sold  and 
delivered  by  plaintiff  to  the  defendant.  At  the  trial  before 
Patteson,  J.,  at  the  Carlisle  Spring  Assizes,  1882,  the  following 
facts  appeared :  The  plaintiff  was  a  farmer,  and  defendant  an 
innkeeper,  both  residmg  in  the  county  of  Cumberland.  The 
contract  for  the  purchase,  and  also  the  delivery  of  the  butter, 

(1)  Repealed,  7  &  8  Vict.  c.  48.  1887  (50  &  51  Vict.  c.  29),  and  other 
But  see   now   the   Margarine   Act,      Acts  of  the  same  character. — B.  C. 
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^were  proved  ;  but,  after  the  plaintiff  had  closed  his  case,  it  was      Fobsteb 
objected  that  the  statutes  of  86  Geo.  III.  c.  86,  and  88  Geo.  III.      taylob. 
c.  78  (1),  having  made  several  enactments  relative  to  the  sale  of       [  *S88  ] 
butter,  the  plaintiff  should  have  proved  that  those  requisites 
had  been  complied  with,  and,  not  having  done  so,  could  not 
recover.     The  learned  Judge,  however,  was  of  opinion  that  the 
plaintiff  was  not   bound   to  give  the  evidence  as  part  of  his 
original  case,  but  that  the  onus  lay  on  the  defendant  to  prove 
that  the  plaintiff  had  not  complied  with   the  statutes.     The 
defendant's  case  was  then  gone  into,  and  the  jury  found  that 
there  was  a  deficiency  in  the  weight  of  the  butter  (the  evidence 
as  to  that  being  that  seven  firkins  of  the  butter  fell  short  of  the 
weight  required  by  86  Geo.  lU.  c.  86),  and  also  that  the  casks 
were  not  marked  according  to  the  directions  of  the  Acts.      A 
verdict  was  entered  for  the  plaintiff  for  15i.  lis.  6rf.,  which  * 
allowed  li.  to  be  deducted  for  the  deficiency  in  weight  (twenty- 
four  pounds),  and  the  defendant  had  liberty  given  him  to  move 
to  enter  a  nonsuit. 

Courtenay  and  Blackbvme,  in  Hilary  Term,  1883,  shewed 
cause  (2) : 

The  fact  of  the  firkins  of  butter,  not  having  been  branded  and 
marked,  and  some  of  them  not  having  the  proper  weight,  does 
not  invalidate  the  contract  of  sale.  The  Acts  of  Parliament 
prescribe  certain  regulations  for  carrying  on  the  trade  in 
butter,  and,  among  others,  that  every  tub,  firkin,  &c.,  shall 
contain  a  specific  quantity,  and  shall  be  branded  with  the  name 
of  the  cooper,  packer,  dairyman,  or  seller  of  butter.  It  contains 
no  clause  avoiding  a  contract  of  sale  with  *respect  to  which  [  '889  ] 
these  regulations  have  not  been  observed;  but  it  imposes  a 
penalty  for  the  violation  of  each  of  them.  Then,  in  this  case, 
there  has  been  no  more  than  a  breach  of  a  parliamentary 
regulation  protected  by  a  penalty ;  and  according  to  Johnson  v. 
Hiidsan{s),  Brown  v.  Duncan  (4>),  and  Wetherell  v.  Jones  (5), 
the  contract  of  sale  is  not  avoided.     It  may  be  said  that  these 

(1)  See  the  clauses  set  out  in  the  (3)  10  H.  B.  465  (11  East,  180). 
judgment.  (4)  10  B.  &  C.  93. 

(2)  BefgreLittledale,  Taunton,  and  (5)  3  B.  &  Ad.  221. 
Patteson,  J  J. 
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FoBSTBR  statutory  provisions  were  intended  to  protect  the  buyer  against 
Tatlob.  the  fraud  of  the  seller,  and  therefore  that,  according  to  Law  v. 
Hodsofi  (1),  the  contract  of  sale  was  void.  There  the  17  Geo.  III. 
c.  42,  had  required  bricks  made  for  sale  to  be  of  certain 
dimensions,  and  given  a  penalty  for  breach  of  this  regulation, 
but  did  not  expressly  avoid  every  contract  for  the  sale  of  bricks 
of  less  than  the  required  dimensions ;  still  a  contract  for  the  sale 
of  such  bricks  was  held  to  be  void.  That  decision  is  open  to 
this  objection, — that  the  Act,  being  penal,  ought  not  to  have 
been  extended  by  construction  ;  and  that  the  Legislature,  when  it 
imposed  a  penalty  for  breach  of  the  regulation,  must  be  taken  to 
have  given  all  the  remedy  intended.  It  is  unnecessary,  however, 
to  impugn  the  authority  of  that  case,  for  it  is  distinguishable 
from  the  present ;  since,  assuming  that  the  imposition  of  a 
penalty  for  breach  of  the  provision,  that  bricks  made  for  sale 
should  be  of  a  certain  size,  vitiates  a  contract  made  for  the  sale 
of  bricks  of  less  dimensions ;  here,  in  the  statute  86  Geo.  III. 
c.  86,  is  a  clause  (subsequent  to  those  which  require  the  tubs, 
&c.,  to  contain  the  proper  weight,  and  to  be  marked  in  the 
manner  specified)  which  recognizes  the  validity  of  a  contract 
I  *890  ]  of  sale,  even  though  those  requisites  *have  not  been  complied  with. 
Sect.  6  enacts,  ''  That  every  cheesemonger,  dealer  in  butter, 
or  other  person,  who  shall  sell  to  any  person  any  tub,  firkin, 
&c.  of  butter,  shall  deliver  in  every  such  tub,  &c.  the  full 
quantity  appointed  l)y  the  Act,  or  in  default  thereof  shall  be 
liable  to  make  satisfaction  to  the  person  who  shall  buy  the  same, 
for  what  shall  be  wanting.'*  Besides,  if  the  breach  of  any  one 
of  these  several  regulations  for  the  packing  of  butter  in  the 
vessels  described  in  the  Act,  avoids  every  contract  of  sale,  a 
multiplicity  of  issues  might  be  raised  on  the  trial  of  every 
action  brought  to  recover  the  price  of  butter  sold  in  casks.  It 
might  be  made  a  question  whether  the  tub  or  other  vessel  in 
which  it  was  contained,  had  the  required  weight,  or  whether  it 
was  branded  with  the  Christian  and  surname  of  the  cooper,  or 
of  the  packer,  dairyman,  or  seller,  or  whether  the  vessel  had 
been  properly  soaked;  for  the  breach  of  any  one  of  these 
regulations  would,  according  to  the  argument,  avoid  the  contract. 

(1)  10  R.  li.  cl3  (11  East,  300;  2  Camp.  147). 
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Tyson  v.  Thomas  (i)  is  distingaishable,  because  the  statute  Fobstbb 
22  &  28  Car.  II.  c.  12,  not  only  imposed  a  penalty,  but  a  Taylor. 
forfeiture  of  the  corn  bought  or  sold. 

Aglionhy  and  Dundas,  contra : 

This  action   is  not  maintainable,  because   it  is  brought  to 
enforce  a  contract  made  in  contravention  of  the  provisions  of  an 
Act  of  Parliament  intended  to  protect  the  public,  generally, 
against  fraud   in  the  sale  and  purchase  of  butter,  and  more 
particularly  to  protect  the  buyer  against  the  fraud  of  the  seller. 
It  is  a  well  established  rule,  laid  down  by  Lord  Holt  in  Bartlett 
V.  Viner  (2),  that  if  a  statute  inflicts  a  penalty  for  doing  an  act, 
the  penalty  implies  a  prohibition,  ♦and  the  thing  is  unlawful,       [  *89i  ] 
though  there  be  no  prohibitory  words  in  the  statute ;  as  where  a 
statute  inflicts  a  penalty  for  making  a  particular  contract,  as  a 
simoniacal  or  usurious  contract,  the  contract  is  void.     In  Law 
V.  Hodson  (3),  the  statute  required  bricks  made  for  sale  to  be 
of  certain  dimensions,  and  gave  a  penalty  for  breach  of  that 
regulation  ;  and  that  being  intended  to  protect  the  buyer  against 
the  fraud  of  the  seller,  was  held  to  render  void  any  contract  for 
the  sale  of  bricks  of  less  than  the  required  dimensions.     There 
it  was  argued,  as  here,  that  the  Legislature  had  not  avoided  the 
contract,  but  only  subjected  the  brick-maker  to  a  penalty.     The 
decision  in  Little  v.  Poole  (4)  proceeded  on  the  same  principle, 
and  there  Laiv  v.  Hodson  (3)  was  recognised  as  authority.     In 
Langton  v.  Hughes  (5),  a  druggist  (after  the  stat.  42  Geo.  III. 
c.  88,  which  prohibited  the  using  of  any  thing  but  malt  and 
hops  in  brewing  beer,  but  before  the  61  Geo.  III.  c.  87,  which 
prohibited  druggists  from  selling  to  brewers  under  a  penalty), 
sold  and  delivered  drugs  to  a  brewer,  knowing  that  they  were  to 
be  used  in  brewing ;  and  it  was  held  that  he  could  not  recover 
the  price  of  them,  because  the  object  of  the  former  statute  was 
to  protect  the  public  health.     There,  also,  it  was  contended  that 
the  selling  and  buying  were  not  prohibited  ;  and  Law  v.  Hodson 
was  cited,  and  recognised  by  the  Court.     In  Bensley  v.  Bignold  (6) 

(1)  M*Clel.  &  Younge,  119.  (4)  9  B.  &  C.  200. 

(2)  Carth.  252.  (5)  14  R.  R.  531  (1  M.  &  S.  593). 

(3)  10  R.  B.  513  (11  East,  300;  2  (6)  24  R.  R.  401  (5  B.  &  Aid.  335). 
Camp.  147). 
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FoBSTER  it  was  held,  that  a  printer  cannot  recover  for  labour  and 
Taylob.  materials  used  in  printing  any  work,  unless  he  affixes  his  name 
to  it  pursuant  to  the  39  Geo.  Ill*  c.  79,  s.  27,  the  provision 
being  made  for  public  purposes ;  and  there  the  argument  was, 
[  *892  ]  that  the  statute  contained  no  *prohibition,  but  a  mere  regulation 
protected  by  a  penalty.  So  in  Tyson  v.  Thomas  (i),  it  was  held 
by  the  Court  of  Exchequer,  that  an  action  will  not  lie  for  breach 
of  a  contract  for  the  sale  of  corn  by  the.hobbett,  which  is  in  con- 
travention of  the  provisions  of  the  22  Gar.  II.  c.  8,  s.  2,  and  there 
Langton  v.  Hughes  (2)  was  cited  with  approbation  by  Hullock,  B. 
Johnson  v.  Hudson (z)  is  distinguishable;  because  in  that  case 
there  was  a  mere  breach  of  revenue  regulations  protected  by  a 
penalty :  those  regulations  attached  to  the  plaintiff  personally 
only,  and  affected  him  with  the  penalty  in  order  to  secure  the  licence 
duty.  There  was  nothing, in  the  statute  directly  or  indirectly 
prohibitory  of  the  contract.  The  same  observation  applies  to 
Brown  v.  Duncan  (4)  and  WethereU  v.  Jones  (5) ;  and  in  the  last 
of  those  cases  Lord  Tenterden  lays  it  down  as  a  general  rule, 
that  where  a  contract  which  a  plaintiff  seeks  to  enforce  is 
expressly  or  by  implication  forbidden  by  the  statute  or  common 
law,  no* Court  will  lend  its  assistance  to  give  it  effect;  and  that 
principle,  which  was  fully  recognised  and  acted  upon  in  the  still 
later  case  of  Rex  v.  Oravesend(6),  applies  to  the  present  case. 
For  here  the  statute,  as  it  expressly  makes  it  an  offence,  subject 
to  penalty,  for  any  person  to  pack  any  butter  for  sale  in  any 
vessel  not  marked  or  branded  as  therein  required,  must  have 
intended  to  prevent  the  sale  of  butter  in  vessels  not  properly 
marked.  As  to  sect.  6,  there  is  a  preamble  to  that  clause  which 
seems  intended  to  limit  it  to  retail  dealers  as  distinguished  from 

farmers. 

Cur.  adv.  i>ult. 

1 893  ]       LiTTLBDALB,   J.,   in    the   coursc  of   this    Term,   delivered    the 

judgment  of  the  Court: 

After  stating  the  facts  of  the  case,  and  that,  in  the  opinion 
of  the  Court,  the  learned  Judge  was  perfectly  right  in  holding 

(1)  M*CleL  &  Younge,  119.  (4)  10  B.  &  C.  93. 

(2)  14  E.  R.  531  (1  M.  &  S.  593).  (5)  3  B.  &  Ad.  221. 

(3)  10  E.  E.  465  (11  East,  180).  (6)  3  B.  &  Ad.  240. 
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that  the  onus  lav,  at  all  events,  on  the  defendant  to  prove  that     fobstbb 

Mm 

the  plaintiff  had  not  complied  with  the  statutes,  his  Lordship      tatlob. 
proceeded  as  follows : 

Upon  the  question  of  deficiency  of  weight,  there  could  be  no 
ground  for  a  nonsuit,  because,  as  to  eight  of  the  casks,  there  was 
no  evidence  that  they  were  deficient  in  weight,  and  the  contract 
not  being  for  one  entire  sum  for  the  whole  parcel,  but  at  the  rate 
of  so  much  per  firkin,  the  plaintiff  would  be  entitled  to  recover 
for  as  many  firkins  as  were  of  full  weight. 

On  the  other  point,  that  the  casks  were  not  marked  according 
to  the  directions  of  the  Acts  of  Parliament,  we  should  be  rather 
disposed  to  think,  on  a  perusal  of  the  Judge's  notes,  that  there 
was  scarcely  sufficient  evidence  for  the  jury  to  have  come  to  the 
conclusion  they  did  ;  but  we  must  take  the  finding  of  the  jury  to 
be  right,  as  there  is  no  question  about  a  new  trial,  and  the  amount 
of  the  damages  is  not  so  large  as  that  it  should  be  granted  as  on 
a  verdict  against  evidence.  The  title  of  the  Act  of  86  Geo.  III. 
c.  86,  is  ''An  Act  to  prevent  abuses  and  frauds  in  the  packing, 
weight  and  sale  of  butter,  and  to  repeal  certain  Acts  relating 
thereto."  And  the  title  of  the  Act  of  88  Geo.  III.  c.  78,  is  "  An 
Act  for  amending  and  rendering  more  effectual  an  Act  made 
in  the  thirty-sixth  year  of  the  reign  of  his  present  Majesty," 
intituled,  <kc.  (giving  the  former  title). 

The  former  Acts  made  on  this  subject  are  one  of  the  18  &  14 
Car.  II.  c.  26,  of  which  the  title  is  "  An  Act  for  reforming  of  the 
abuses  committed  in  the  weight  and  false  ^packing  of  butter ;  *'  [  *894  ] 
and  another  of  4  &  5  W.  &  M.  c.  7,  the  title  of  which  is  *'  An 
Act  to  prevent  abuses  committed  by  the  traders  in  butter 
and  cheese." 

In  these  former  Acts,  several  of  the  provisions  in  the  later  Acts 
now  in  force,  or  nearly  similar  ones,  are  introduced,  and,  in  some 
instances,  much  heavier  penalties  than  in  the  existing  Acts.  The 
attention  of  Parliament  has,  therefore,  at  an  early  period,  and  on 
several  occasions,  been  directed  to  prevent  frauds  and  abuses,  and 
to  provide  for  the  protection  and  benefit  of  the  public  relative  to 
the  sale  of  butter.  The  regulations  as  to  marking  the  casks,  in 
the  second  section  of  the  86  Geo.  III.  c.  86,  are,  ''that  every 
cooper  or  other  person  making  a  vessel  for  packing  butter  shall, 


704  1884,     K.  B.     5  B.  &  AD.  894—895.  [b.b. 


FoBSTEB  on  the  bottom  of  such  vessel,  brand  his  Christian  name  and 
Taylor,  surname  at  length,  to  denote  that  it  is  the  mark  of  the  cooper 
or  maker  of  the  vessel,  together  with  the  exact  weight  or.tara, 
or  in  default,  for  every  such  offence  shall  forfeit  10«."  And  in 
the  third  section,  ''  that  every  dairyman,  farmer,  seller  of  batter, 
or  other  person  who  shall  pack  any  butter  for  sale,  shall  pack 
the  same  in  vessels  so  made  and  marked  as  aforesaid,  and  no 
other,  and  shall,  on  the  bottom  thereof  on  the  inside,  and  on  the 
top  on  the  outside,  brand  his  Christian  name  and  surname  at 
length,  and  shall  also  brand  on  the  top  on  the  outside,  and  on 
the  bouge  or  body  of  the  vessel,  the  true  weight  or  tare  of  such 
empty  vessel,  and  shall  also  brand  his  Christian  name  and  sur- 
name at  length  on  the  bouge  or  body  of  every  vessel,  across  two 
different  staves  at  least,  and  shall  also  imprint  his  Christian 
name  and  surname  upon  the  top  of  the  butter,"  upon  pain  and 
penalty  of  forfeiting  for  every  such  offence  the  sum  of  51. 

The  first  section  of  the  88  Geo.  III.  c.  78,  after  reciting, 
[*895]  ^amongst  other  things,  ''that  the  Act  was  much  avoided  by 
conceaUng  the  places  of  abode  of  the  coopers  making  the  vessels, 
and  of  the  dairymen  or  other  packers  of  butter,"  enacts,  "  that 
every  cooper  or  other  person  making  such  vessel,  shall,  on  the 
bottom  of  the  vessel  on  the  outside,  in  addition  to  his  Christian 
name  and  surname,  brand  the  name  of  his  place  of  abode  or 
dwelling  in  the  manner  directed,  or  in  default,  shall  forfeit  and 
pay  the  sum  of  10«."  The  second  section  directs,  **  that  every 
factor  or  agent,  who  shall  buy  or  sell,  or  for  the  purpose  of  sale 
have  in  his  custody  any  vessel  containing  butter  for  sale,  not 
made  and  marked  according  to  the  directions  of  the  Act,  shall 
forfeit  and  pay  208.''  It  is  to  be  observed  of  the  latter  Act,  that 
although  it  recites  that  the  former  Act  had  been  evaded  by  con- 
cealing the  places  of  abode  of  the  dairymen  and  other  packers 
of  butter,  yet  the  enacting  part  leaves  them  out,  and  only 
mentions  coopers  and  other  persons  making  the  vessels. 

The  86  Geo.  III.  contains  several  provisions  as  to  the  weight 
of  the  butter  in  each  cask,  the  not  mixing  one  kind  of  butter  witli 
another  kind,  and  the  mode  of  salting  the  butter,  but  which  are 
not  now  the  subject  of  discussion;  but  the  provisions  as  to 
marking  the  names  are  made  with  a  view,  that  if  the  butter 


VOL.  XXXIX.]     1884.    K,  B.    5  B.  &  AD.  895—897.  706 

be  made  or  put  up  in  a  way  contrary  to  the  directions  of  the  Act,      Forsteb 
or  be  otherwise  liable  to  be  complained  of,  the  person  who  is      tatlob. 
aggrieved  may  know  where  the  original  fault  is  committed,  and 
be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked  according 
to  the  Act,  it  is  to  be  considered  what  effect  that  has  as  to  the 
present  action.  In  Bartlett  v.  Vinery  reported  in  Carthew,  252, 
Lord  Holt  says,  that  "  every  contract  made  for  or  about  any 
matter  or  thing  which  is  *prohibited  and  made  unlawful  by  any  [  *896  ] 
statute,  is  a  void  contract,  though  the  statute  itself  doth  not 
mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender ;  because  a  penalty  implies  a  prohibition,  though  there 
are  no  prohibitory  words  in  the  statute.*'  And  in  the  report 
of  the  same  case  in  Skinner,  822,  the  Court  say,  that  ''  in  every 
case  where  a  penalty  is  annexed  to  the  doing  of  such  an  act, 
though  it  be  not  prohibited,  yet  if  such  a  thing  appears  upon  the 
record  to  be  the  consideration,  the  agreement  is  void."  And  ''  in 
every  case,  where  the  statute  inflicts  a  penalty  for  doing  such  an 
act,  though  the  act  be  not  prohibited,  yet  the  thing  is  unlawful." 

Where  Acts  have  been  passed,  containing  regulations  as  to 
articles  which  are  the  subject  of  sale,  and  the  policy  of  the  Acts 
is  for  the  security  of  the  buyers,  and  to  protect  them  against  the 
frauds  of  the  seller,  it  has  been  held  that  the  seller  cannot  recover 
the  price.  And  within  this  rule,  the  present  case  appears  to  us 
to  fall. 

The  case  of  Law  v.  Hodsan,  in  2  Campbell,  147,  and  after- 
wards, on  amotion  for  a  new  trial,  in  11  East,  800  (i),  was  decided 
on  this  principle.  The  statute  17  Geo.  III.  c.  42,  in  the  first 
section,  directs  that  bricks  shall  be  made  of  a  certain  size ;  and 
in  the  second  section,  a  penalty  is  given  for  not  doing  so :  and 
the  bricks,  which  were  the  subject  of  the  action,  being  under  the 
statutable  size,  it  was  considered  to  be  a  fraud  on  the  buyer, 
whom  the  Legislature  meant  to  protect,  and  the  plaintiff  was  held 
not  entitled  to  recover  the  price. 

Ty»on  v.  Thomas  (2)  was  an  action  for  not  delivering  twenty 
hobbetts  of  barley ;  and  it  was  objected,  that  the  action  could 
not  be  maintained,  the  statute  *22  Car.  II.  c.  8,  s.  2,  having       [  ^897  ] 

(1)  10  B.  B.  513.  (2)  M*CleL  &  Younge,  119. 

R.R. — VOL.  XXXIX.  45 


706  1834.     K.  B.     5  B.  &  AD.  897— «98.  [ 

FoBBTBR  enacted,  that  if  any  person  shall  buy  or  sell  any  com  by  any 
Tatlor.  other  measure  than  the  Winchester  bushel,  he  shall  forfeit  40s. ; 
and  the  22  &  28  Gar,  II.  c.  12,  s.  2,  having,  besides  the  former 
penalty,  imposed  the  further  penalty  of  losing  the  com  or  the 
value;  and  as  it  appeared  that  the  hobbett  was  an  uncertain 
measure,  it  was  held,  that  it  was  a  sale  in  a  manner  prohibited 
by  the  statutes  of  Car.  II.,  and  that  the  plaintiff  could  not 
recover.  It  must  be  observed,  that  the  selling  by  customary 
measure  is  now  authorised  by  the  5  Geo.  IV.  c.  74,  under  certain 
restrictions.  Little  v.  Poole  (i)  was  an  action  to  recover  the 
price  of  some  coals.  The  47  Geo.  III.  sess.  2,  c.  Ixviii.  contains 
several  regulations  as  to  the  sale  of  coals  ;  it  directs  the  vender 
to  deliver  to  the  purchaser  a  ticket  which  is  to  contain  the 
number  of  sacks,  the  name  of  the  coals  sent,  the  name  of  the 
vender,  and  the  name  of  the  labouring  meter,  and  it  subjects 
the  vender  of  the  coals  for  not  doing  so  to  a  penalty  of  20L  The 
ticket  did  not  follow  the  directions  of  the  Act  as  to  the  labouring 
meter ;  and  it  was  held,  that  as  the  provision  of  the  Act  was  to 
protect  the  buyer  against  the  fraud  of  the  seller,  the  seller  was 
not  entitled  to  recover  the  price.  These  cases  more  particularly 
apply  to  the  Acts  of  Parliament  which  are  considered  as  being 
for  the  protection  of  parties  to  a  contract  of  sale. 

There  are  several  other  cases  where  Acts  of  Parliament  have 
been  infringed  in  other  respects.  In  one  of  Langton  v.  Hughes  (2), 
the  plaintiffs  were  druggists,  and  they  sold  drugs  to  the  defen- 
dants, who  were  brewers,  knowing  that  they  were  to  be  used  in 
the  brewing  of  beer,  which  was  contrary  to  the  provisions  of  an 
[  *898  ]  Act  of  ^Parliament ;  and  Lord  Ellbnborough  there  states,  that 
it  may  be  taken  as  a  received  rule  of  law,  that  what  is  done  in 
contravention  of  the  provisions  of  an  Act  of  Parliament,  cannot 
be  made  the  subject-matter  of  an  action.  There  are  other  cases 
where  contracts  have  been  made  on  the  Lord's  Day,  which  are 
within  the  statute  of  29  Gar.  II.  c.  7.  Others  arising  out  of 
transactions  connected  with  smuggling.  Other  cases  arising  out 
of  transactions  where  the  name  of  the  printer  has  not  been 
inserted  in  the  document  published.  Others  arising  out  of  con- 
tracts relating  to  unlicensed  places  of  public  exhibition  or  resort, 

(1)  9  B.  &  C.  192.  (2)  14  B.  B.  531  (1  M.  &  S.  693). 
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which  are  carried  on  in  a  manner  not  authorised  by  law.  Others  fobhtss 
arising  out  of  disabilities  in  attornies  and  apothecaries  not  tatlob. 
having  the  proper  certificates  to  practice.  Others  out  of  illegal 
insurances:  the  names  of  which  several  cases  need  not  be 
enumerated  ;  and  the  general  principle  is  laid  down,  that  where 
the  provisions  of  an  Act  of  Parliament- have  been  infringed,  no 
contract  can  be  supported  arising  out  of  it. 

There  are,  however,  some  cases  where  the  rule  has  been  held 
not  to  apply ;  as  in  Johnson  v.  Hvdson  (i)  where  the  plaintiff,  a 
factor,  sold  tobacco  segars,  but  had  not  entered  himself  as  a 
dealer  in  tobacco,  nor  had  he  a  licence,  and  the  tobacco  went 
without  a  permit,  and  it  was  held  that  the  plaintiff  might  recover 
the  price,  as  there  was  no  fraud  intended,  and  there  was  nothing 
in  the  act  which  rendered  the  contract  illegal,  and  it  was  only 
a  breach  of  revenue  regulations  protected  by  a  penalty,  by  which 
we  apprehend  is  to  be  understood  revenue  regulations  meant  to 
attach  to  the  plaintiff  personally,  and  affect  him  with  the  penalty 
in  *order  to  secure  the  licence  duty,  but  in  no  way  to  prohibit  [  *899  ] 
the  contract.  It  is  to  be  observed  also  that  the  Court  intimate 
that  the  plaintiff  was  not  to  be  considered  as  a  dealer  in  tobacco 
at  all  within  the  meaning  of  the  Act.  In  Brown  v.  Duncan  (2) 
the  five  plaintiffs  carried  on  business  as  distillers.  By  the  statute 
6  Geo.  IV.  c.  81,  s.  7,  each  person  who  is  a  distiller  ought  to  be 
named  in  the  licence ;  and  by  another  Act,  no  person  who  is  a 
vender  or  retailer  of  spirits,  ought  to  be  licensed  as  a  distiller 
within  the  limited  distance.  One  of  the  plaintiffs  was  not  named 
in  the  licence,  and  he  carried  on  the  business  of  a  retailer  of 
spirits  within  the  limited  distance.  But  notwithstanding  this, 
the  plaintiffs  were  held  entitled  to  recover  the  price  of  the  whisky 
sold  in  their  trade  as  distillers,  which  had  been  guaranteed  by 
the  defendant ;  for  there  had  been  no  fraud  on  the  part  of  the 
plaintiffs  on  the  revenue,  though  they  had  not  complied  with  the 
excise  regulations,  which  it  was  thought  wise  to  adopt,  in  order 
to  secure,  as  far  as  might  be,  the  conduct  of  the  trader  in  such 
a  way  as  was  deemed  most  expedient  for  the  benefit  of  the  revenue, 
and  the  plaintiff  was  held  entitled  to  recover.     These  regulations 

(1)  10  E.  R.  465  (11  East,  180).      2  M.  &  W.  149,  158.] 
[See  further  Cope  v.  Bowlands  (1836)  (2)  10  B.  &  C.  93. 
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FoBSTEB      were  considered  to  be  of  the  same  nature  as  those  referred  to 

Taylor.      ^  the  case  of  Johnson  v.  Hudson,   not   directly   or  indirectly 
prohibitory  of  the  contract  on  which  the  action  was  brought. 

In  WethereU  v.  Jones  (i),  the  plaintiff  was  a  rectifier  of  spirits, 
and  sold  spirits  to  the  defendant,  who  was  a  confectioner.  The 
spirits  were  above  proof,  though  described  in  a  permit  as  being 
under  proof.     It  was  held,  that  the  statute  6  Geo.  IV.  c.  80,  did 

[  ^900  ]  not  apply  to  distillers  *of  spirits ;  and  as  there  was  no  provision 
in  the  Act  to  regulate  the  strength  of  British  spirits,  the  contract 
was  not  illegal,  nor  were  the  spirits  prohibited  goods  ;  and  it  was 
further  held,  that  the  irregularity  of  the  permit,  though  it  arose 
from  the  plaintiff's  own  fault,  and  was  a  violation  of  the  law  by 
him,  did  not  deprive  him  of  the  right  of  suing  upon  the  contract, 
which  was  in  itself  perfectly  legal, — there  being  no  agreement, 
express  or  implied,  that  the  law  should  be  violated  by  such  im- 
proper dealing.  But  it  was  also  there  held,  that  where  a  contract 
which  the  plaintiff  seeks  to  enforce,  is  expressly  or  by  implication 
forbidden  by  the  statute  or  common  law,  no  Court  will  lend  its 
assistance  to  give  it  effect.  **  But  where  the  consideration  and 
the  matter  to  be  enforced  were  both  legal,"  the  Court  said  they 
were  not  aware  "  that  the  plaintiff  had  ever  been  precluded  from 
recovering  by  an  infringement  of  the  law  (not  contemplated  by  the 
contract)  in  the  performance  of  something  to  be  done  on  his  part." 
But  the  present  case  does  not  come  within  any  of  the  cases  last 
cited,  because  here  the  Acts  of  Parliament  are  made  for  the  pro- 
tection of  the  public  against  frauds,  and  also  the  subject-matter 
of  the  contract  is  in  such  a  state,  for  want  of  the  casks  being 
properly  marked,  that  the  sale  of  it  was  prohibited  by  Act  of 
Parliament. 

It  is  necessary,  however,  to  notice  one  point  arising  out  of  this 
Act  of  Parliament, — that  the  penalty  is  given  in  the  same  clause 
which  directs  the  thing  to  be  done ;  and  it  might  therefore  be 
said  that  the  thing  is  only  directed  to  be  done,  subject  to  a  penalty, 
and  not  absolutely;  and  in  Law  v.  Hodson,  the  case  most  fre- 
quently referred  to  of  late  on  these  subjects,  in  the  report  in 

[  *90i  ]       2  Campbell,  147,  Lord  Ellenbobough  notices  that  the  "^penalty 
is  given  in  a  separate  clause.     In  the  case  of  indictments  arising 

(1)  3  B.  &  Ad.  221. 
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out  of  provisions  in  Acts  of  Parliament  which  subject  parties  to  fobstbb 
penalties,  where  the  penalty  is  given  in  the  same  clanse  which  tatlob. 
enacts  the  offence,  it  has  been  held,  that  if  the  offence  was  not 
one  at  common  law,  yon  cannot  have  a  general  indictment  for 
the  offence  under  the  Act  of  Parliament,  and  can  only  proceed 
for  the  penalty.  In  Rex  v.  Wright  (i),  which  was  an  indictment 
against  the  defendant,  and  charged  that  he,  being  a  spiritual 
{>erson,  did  take  to  farm  several  lands  against  the  statute  of 
21  Hen.  YIII.  c.  18,  s.  1,  on  an  application  to  quash  the  indict- 
ment. Lord  Mansfield  said  he  always  took  it,  *'  that  where  new- 
created  offences  are  only  prohibited  by  the  general  prohibitory 
clause  of  an  Act  of  Parliament,  an  indictment  will  lie  ;  but  where 
there  is  a  prohibitory  particular  clause  specifying  only  particular 
remedies,  there  such  particular  remedy  must  be  pursued;  for 
otherwise  the  defendant  would  be  liable  to  a  double  prosecution  : 
— one  upon  the  general  prohibition,  and  the  other  upon  the 
particular  specific  remedy."  The  same  limited  rule,  however, 
does  not  seem  to  have  been  adopted  in  civil  actions,  so  as  to 
confijie  the  proceedings  against  the  party  offending  to  the  penalty ; 
and  we  are  not  aware  that  the  observation  of  Lord  Ellenborough 
as  to  the  penalty  being  given  by  a  separate  clause  has  been  noticed 
at  any  other  time ;  and,  indeed,  in  many  of  the  cases  which  have 
occurred,  the  penalty  is  given  in  the  same  clause.  Upon  the 
whole  of  this  case,  we  are  of  opinion  that  judgment  of  nonsuit 

must  be  entered.  , 

Judgment  of  nonsuit. 


FAWCETT  V.  CASH.  iss*. 

(5  Bam.  &  Adol.  904—909 ;  8.  C.  3  N.  &  M.  177 ;  3  L.  J.  (N.  S.)  K.  B.  113.)        •^^^• 

On  the  dth  of  March,  1832,  A.  entered  as  warehouseman  into  the         L  ^^  ] 
service  of  B.,  the  latter  engaging  to  pay  A.  at  the  rate  of  12/.  10«.  per 
month  for  the  first  year,  and  to  advance  10/.  per  annum  until  the  salary 
was  180/. :  Held,  that  this  was  a  contract  by  B.  to  employ  A.  for  one 
whole  year. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  enter  into 
his  employ,  in  the  capacity  of  a  warehouseman,  from  the  5th  of 

(1)  1  Burr.  543. 
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Fawoett  March,  1882,  at  a  salary  agreed  upon  between  them,  to  wit,  al 
Ci^u.  ^^®  ^te  ^^  1^^'  1^^-  P^^  month  for  the  first  year,  and  after  that 
period  at  an  advance  of  lOL  per  annum  until  the  salary  should 
be  180Z.  per  annum,  the  defendant  promised  the  plaintiff  to  retain 
and  employ  him  in  his,  defendant's,  service  in  the  capacity  afore- 
said,  at  and  for  the  salary  aforesaid,  and  continue  him  in  such 
employ  for  one  whole  year,  to  wit,  from  the  day  aforesaid. 
[*906]  Averment,  that  the  plaintiff  entered  "^into  the  emplo^^  of  the 
defendant  in  the  capacity  and  on  the  terms  aforesaid,  and  con- 
tinued in  such  employ  until  the  28th  of  January,  18BB;  and 
although  the  plaintiff,  on  the  day  and  year  last  aforesaid,  was 
ready  and  willing  to  continue  in  the  employ  of  the  defendant  for 
the  remainder  of  the  said  year,  yet  the  defendant  refused  to  suffer 
him  so  to  continue,  and  discharged  him  therefrom  without  any 
reasonable  or  probable  cause.  The  second  count  stated  the  con- 
tract to  be  to  continue  the  plaintiff  in  such  employment  until  the 
expiration  of  six  months  from  and  after  notice  given  by  the 
plaintiff  or  defendant  to  the  other  of  them  of  his  intention  to  put 
an  end  to  such  service,  or  else  to  pay  the  plaintiff  a  proportionate 
part  of  the  said  wages  for  six  months.  The  third  count  differed 
from  the  second  in  stating  the  contract  to  be  to  employ  the  plaintiff 
until  and  after  the  expiration  of  three  months  after  notice  ;  the 
fourth  count  stated  it  to  be,  to  employ  the  plaintiff  in  defendant's 
service  until  the  expiration  of  a  reasonable  period  from  and  after 
notice  to  determine  such  service.  There  was  also  an  indebitatus 
count  for  wages.  Plea,  general  issue.  At  the  trial  before 
Denman,  Ch.  J.,  at  the  London  sittings  after  Michaelmas  Term, 
1888,  it  appeared  that  on  the  5th  of  March,  1882,  the  plaintiff 
entered  into  the  service  of  the  defendant,  who  signed  the  following 
paper  :  ''  William  Gash  engages  to  pay  Thomas  Fawcett  12Z.  lOs. 
per  month  for  the  first  year,  and  advance  102.  per  annum  until 
the  salary  is  180Z.,  from  the  6th  of  March,  1832."  The  plaintiff 
continued  in  the  defendant's  service  until  the  20th  of  January, 
1888.  The  plaintiff's  wages  had  been  paid  monthly  to  the  5th  of 
[  •906  ]  January,  1838,  and  this  *action  was  brought  in  Hilary  Term,  1833, 
to  recover  25Z.,  being  the  wages  of  12Z.  10^.  per  month  from  the 
5th  of  January  to  the  5th  of  March,  1833.  Sir  J.  Campbell^ 
Solicitor-General,  contended  that  there  was  no  proof  of  any 
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contract  by  the  defendant  to  continue  the  plaintiff  in  his  employ  fawobtt 
for  a  year;  or  until  six  or  three  months,  or  a  reasonable  time  after  cabh. 
notice,  as  alleged  in  the  second,  third,  and  fourth  counts ;  and 
that  the  action  having  been  commenced  in  Hilary  Term,  1888, 
the  year  had  not  expired,  and  therefore  the  plaintiff  could  not 
recover  under  the  indebitatus  count.  Sir  J,  Scarlett,  contra^  con- 
tended that  there  was  proof  of  a  contract  to  continue  the  plaintiff 
in  the  defendant's  service  for  one  year  at  least ;  that  where  no 
time  was  defined  in  the  contract,  the  law  presumed  it  to  be  for  a 
year.  The  Lobd  Chief  Justice  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  25{.,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Sir  J.  CampbeUy  Solicitor-General,  now  moved  accordingly  : 

The  agreement  was  not  evidence  of  the  contract  (stated  in  the 
first  count)  to  employ  the  plaintiff  for  one  whole  year,  from  the 
5th  of  March,  1882.  The  words  in  the  agreement,  ^'for  the  first 
year,*'  refer  to  the  rate  of  wages,  which,  if  the  contract  continued 
in  force  for  one  year,  was  to  be  121.  10«.  per  month ;  and  if  for 
a  longer  period,  was  to  be  increased.  If  that  be  so,  there  is 
nothing  from  which  it  can  be  inferred  that  it  was  to  continue 
in  force  for  a  year.  It  might  continue  in  operation,  not  only  for 
one,  but  for  four  years ;  for  an  increased  rate  of  wages  is  provided 
if  it  continue  during  the  latter  period;  but  there  is  no  more 
ground  for  saying  that  it  is  *an  absolute  agreement  for  one  year,  [  *907  ] 
than  for  four  years.  Then  if  that  be  so,  the  payment  of  the 
wages  monthly  being  the  only  circumstance  from  which  the 
duration  of  the  contract  can  be  collected,  it  is  a  contract  for  one 
month  only. 

(Patteson,  J. :  In  Beeston  v.  Collyer  (i)  the  plaintiff  served  the 
defendant  as  clerk  for  a  number  of  years,  and  his  salary  during 
one  year  was  paid  quarterly,  but,  during  the  last  six  years, 
monthly ;  and  it  was  held  that  the  payment  of  the  wages  monthly, 
did  not  rebut  the  general  presumption  that  the  hiring  was  for  a 
year.) 

There  a  yearly  contract  was  to  be  inferred  from  the  continuance 

(1)  29  E.  E.  576  (4  Bing.  309). 
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Fawobtt  of  the  service,  and  the  payment  of  the  salary  daring  the  one  year 
Cash.  quarterly.  Assuming  this  to  be  a  contract  for  a  year,  it  uras 
determinable  by  a  month's  notice,  and  ought  to  have  been 
declared  on  accordingly.  Then  as  to  the  other  three  counts, 
there  was  no  proof  of  any  contract  to  employ  the  plaintiff  until 
the  expiration  of  six  or  three  months,  or  of  a  reasonable  period 
after  notice  by  either  party  to  determine  the  contract. 

Dbnman,  Gh.  J. : 

It  seems  to  me  that  the  contract  alleged  in  the  first  count  of 
the  declaration  was  proved.  The  general  rule  is,  that  if  a  master 
hire  a  servant,  without  mentioning  the  time,  that  is  a  general 
hiring,  and  in  point  of  law  a  hiring  for  a  year.  Then,  assuming 
that  the  agreement  in  this  case  does  not  specify  the  period  for 
which  the  service  or  employment  was  to  continue,  it  must  be  taken 
to  be  a  contract  for  a  year's  service ;  and  if  a  general  hiring  is,  in 
point  of  law,  a  contract  for  one  whole  year,  the  stipulation  here 
[  *908  ]  that  *there  is  to  be  an  advance  of  lOL  per  annum  until  the  salary 
is  1802.,  does  not  make  it  less  a  contract  for  a  year. 

LiTTLBDALE,  J.  *. 

The  agreement  proved  is,  to  pay  the  warehouseman  121.  10s. 
per  month  for  the  first  year,  and  an  advance  of  101.  per  annum 
until  the  salary  is  180Z.  The  parties,  therefore,  contemplated, 
first,  that  the  contract  was  to  continue  for  one  year  at  all  events ; 
and,  secondly,  that  it  might  continue  for  four :  in  which  case 
there  was  to  be  a  yearly  advance  of  salary.  In  the  case  of 
domestic  servants,  the  rule  is  well  established,  that  the  contract 
may  be  determined  by  a  month's  notice  or  a  month's  wages; 
but  that  depends  upon  custom.  Here  no  custom  having  been 
proved,  the  contract  must  be  taken  to  have  been  a  hiring  for  a 
year. 

Taunton,  J. : 

I  am  of  the  same  opinion.  The  substance  of  the  first  count  is, 
that  the  defendant  undertook  to  retain  and  employ  the  plaintiff 
in  his  service  as  a  warehouseman  for  one  whole  year  ;  the  agree- 
ment proved  was,  W.  Gash  engages  to  pay  T.  Fawcett  12Z.  10s. 


J 
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per  month  for  the  first  year,  and  an  advance  of  101.  per  annum      Fawcett 

ft 

until  the  salary  is  180Z.     That  imports  that  the  contract  was  to        cash. 

continue  in  force  for  one  whole  year,  and  that  it  might  last  longer 

than  one  year,  viz.  for  four  years.     It  is  unnecessary  to  consider 

what  the  e£fect  would  have  been  if  the  dismissal  had  taken  place 

after  the  first  year  ;  because  it  is  perfectly  clear  that  the  parties 

intended  that  the  plaintiff  should  be  bound  to  serve,  and  the 

defendant  bound  to  retain  and  employ  the  plaintiff  for  the  whole 

year.     If  this  had  been  a  case  of  settlement,  *the  contract  would       [  *^^  ] 

have  been  good  proof  of  a  yearly  hiring. 

Pattbson,  J. : 

This  is  not  the  case  of  a  domestic  servant,  where  the  contract 

might  have  been  put  an  end  to  by  paying  a  month's  wages  or 

giving  a  month's  warning.     There  was  clearly  a  contract  for  one 

year  at  least.     The  words  "  for  one  year  "  do  or  do  not  refer  to 

the  period  of  service.     If  they  do,  it  is  in  terms  a  contract  for 

a  year ;  if  they  do  not,  then  no  time  is  mentioned,  and  it  is  a 

general  hiring  for  a  year. 

Rule  refused. 


EEX   V.   The  JUSTICES    of    NOKFOLK(l).  ^. 

(5  Barn.  &  Adol.  990—992  ;  S.  C.  3  L.  J.  (N.  S.)  M.  C.  66.)  [  990  ] 

A  resolution  of  a  Court  of  Quarter  Sessions,  that  whenever  an  appeal 
against  an  order  of  removal  shall  be  entered  and  respited,  notice  thereof 
shall,  within  one  month  after  such  entry  and  respite,  be  given  to  the 
officers  of  the  removing  parish,  is  void,  and  where  the  Court  of  Quarter 
Sessions  had  dismissed  an  appeal  for  want  of  such  notice,  this  Coiurt 
granted  a  mandamvs  to  them  to  hear  it. 

An  appeal  of  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Swardeston,  in  the  county  of  Norfolk,  against 
an  order  for  the  removal  of  G.  Fowler,  his  wife  and  children, 
from  the  parish  of  Trowse  Newton  in  the  same  county,  to 
Swardeston,  was  entered  at  the  January  Sessions  for  that  county 
and  respited  until  the  April  Sessions.  Before  the  April  Sessions, 
fifteen  days'  notice  of  trial  was  given  by  the  appellant  parish. 

(1)  Cited  and  followed  in  B.  v.  Fawlett  (1873)  L.  E.  8  Q.  B.  491,  42 
L.  J.  M.  C.  157.— 'fi.  C« 
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Bex         It  was  objected  by  the  respondents,  that  no  notice  of  Qie  entiy 

Tub         and  respite  of  the  appeal  had  been  given  as  required  by  a  rule 

''nobf^il^   of  the  Court  of  Quarter  Sessions,  whereby  it  was  resolved  tiiat, 

whenever  an  appeal  against  an  order  of  removal  should  be  entered 

and  respited,  notice  thereof  should,  within  one  calendar  mon^ 

after  such  entry  and  respite,  be  given  to  the  officers  of  the 

removing  parish.     The  Sessions  thought  this  a  good  objection, 

[  *99i  ]       and  dismissed  the  appeal.    A  rule  *nm  had  been  obtained  for 

a  mandamus  to  the  justices  to  enter  continuances  and  hear  ihe 

appeal. 

Sir  J.  Scarlett  and  Austin  in  this  Term  (January  16)  shewed 
cause,  and  contended  that  the  Sessions  had  a  right  to  make 
reasonable  rules  to  regulate  the  practice  of  their  Court,  and  this 
rule  was  reasonable. 

Follett  and  Palmer,  cofitra  : 

By  the  9  Geo.  I.  c.  7,  s.  8,  it  is  enacted  that  no  appeal  from 
any  order  of  removal  of  any  poor  person  from  any  parish  to 
another,  shall  be  proceeded  upon  in  any  Court  of  Quarter 
Sessions,  unless  reasonable  notice  be  given  by  the  appellants 
to  the  respondents,  the  reasonableness  of  which  notice  shall 
be  determined  by  the  justices  at  Sessions;  and  if  it  appear 
to  them  that  reasonable  notice  was  not  given,  they  are  to 
adjourn  the  appeal  till  the  next  Quarter  Sessions,  and  then 
finally  hear  and  determine  the  same.  That  statute  requires 
only  one  notice  to  be  given.  The  effect  of  the  resolution  of  the 
Court  of  Quarter  Sessions,  if  it  were  to  prevail,  would  be  to 
deprive  the  party  of  this  right  of  appeal  unless  he  gave  two 
notices,  one  of  his  having  entered  and  respited  it,  and  another 
of  his  intention  to  try  his  appeal. 

Denman,  Ch.  J. : 

The  Court  of  Quarter  Sessions  are  to  say  whether  reasonable 
notice  of  appeal  has  been  given :  they  are  to  judge  what  notice 
is  reasonable,  but  they  have  no  right  to  require  any  other  notice 
than  the  one  required  by  the  Legislature.  Here,  they  have 
attempted  to  require  a  notice  of  the  entry  and  respite  of  the 
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appeal;    but  their  province  is  only  to  determine   whether  a         Bex 
reasonable  notice  of  appeal  has  been  given,  *and,  if  they  iind         the 
that  notice  not  reasonable,  to  adjourn  the  appeal  to  the  next   ^^obf^il'' 
Sessions,  and  then  finally  determine  it.     This  Court  will  not  be       [  •992  ] 
disposed  to  control  the  discretion  of  the  justices  when  it  has  been 
fairly  exercised;  but  it  is  desirable  that  the  Court  of  Quarter 
Sessions  should  not  vary  their  rules  from  time  to  time,  and 
that  they  should  rather  lean  to  the  hearing  of  appeals  than  to 
dismissing  them  on  technical  grounds. 

LiTTLEDALE,  J.  coucurrod. 

Taunton,  J. : 

The  Sessions  had  no  right  to  make  the  rule  in  question ;  and, 
consequently,  the  non-compliance  with  that  rule  was  no  ground 
for  their  refusing  to  hear  the  appeal. 

Patteson,  J.  concurred. 

Bule  absolute. 


SOUTER  V.  DRAKE  (1).  ^• 

(5  Bam.  &  Adol.  992—1002 ;  S.  C.  3  N.  &  M.  40  ;  3  L.  J.  (N.  S.)  K.  B.  31.)         [  992  ] 

In  every  contract  for  the  sale  of  an  existing  lease,  there  is  an  implied 
undertaking  by  the  vendor  (if  the  contrary  be  not  expressed)  to  make  out 
the  lessor's  title  to  demise ;  and  without  shewing  such  title,  the  vendor 
cannot  maintain  an  action  at  law  against  the  purchaser,  for  refusing  to 
complete  the  purchase. 

Where  a  lessee  in  possession  contracted  to  sell  the  residue  of  his  term, 
being  three  years  and  a  quarter,  at  the  rent  of  42/.  per  annum,  the  purchaser 
paying  30/.  for  the  fixtures,  as  per  list:  Held,  that  it  was  not  to  be 
inferred  from  the  short  residue  of  the  term,  the  small  value  of  the  pro- 
perty, and  the  absence  of  any  premium  for  the  lease,  that  the  purchaser 
intended  to  waive  his  right  to  call  for  the  production  of  the  lessor's  title. 

Dbclaration  stated  that  the  plaintiff  was  lawfully  possessed 
of  a  messuage  or  tenement  by  virtue  of  a  certain  indenture 
of  lease  for  the  residue  of  a  term  of  years,  at  the  rent  of  42Z., 
together  with  certain  fixtures  therein  of  a  large  value,  and  that 
on  the  24th  of  February,  *1831,  the  defendant  agreed  with  the  [  •993  ] 
plaintiff  to  take  the  said  house  and  the  said  lease  for  the  remainder 
of  the  term  from  Lady  Day  then  next,  at  42Z.  per  annum,  and  to 

(1)  See  note  to  Purvis  v.  Bayer  (1821)  23  E.  R.  707.— R.  C. 
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SouTER  pay  to  the  plaintiff  30Z.  for  the  said  fixtures  as  per  list  thereof, 
Drake.  ^^^  ^  consideration  thereof  the  plaintiff  promised  to  assign  the 
lease  to  the  defendant,  and  to  deliver  up  possession  of  the 
messuage  together  with  the  fixtures  as  per  list  at  Lady  Day. 
The  declaration,  after  stating  mutual  promises  to  perform  the 
agreement,  averred  that  the  plaintiff  delivered  to  the  defendant 
an  abstract  of  his  title  to  the  lease  and  premises  for  the  purpose 
of  his  making  and  preparing  a  proper  assignment  thereof,  and 
that  he  the  plaintiff  was  ready  and  willing  to  execute  an  assign- 
ment of  the  lease  and  premises,  according  to  the  effect  of  the 
agreement,  and  of  his  promise  and  undertaking,  and  was  at  Lady 
Day  ready  and  willing  to  deliver  possession  thereof,  together 
with  the  fixtures  as  per  list,  and  afterwards,  on  the  28rd  of 
March,  1881,  required  the  defendant  to  accept  and  take  possession 
of  the  messuage  or  tenement,  together  with  the  fixtures,  and 
prepare  the  assignment,  and  to  pay  to  the  plaintiff  the  said  sum 
of  802.  Breach,  that  the  defendant  would  not  take  the  messuage 
and  premises,  and  fixtures,  or  prepare  the  assignment,  or  pay 
the  80Z.  for  the  fixtures,  but  wholly  refused  so  to  do.  Plea,  non 
assuvipsiL  At  the  trial  before  Denman,  Ch.  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1882,  the  due  execution  by  the 
defendant  of  the  agreement  mentioned  in  the  declaration  was 
admitted ;  and  it  appeared  that  the  residue  of  the  term  agreed 
to  be  purchased  was  three  years  and  a  quarter.  It  was  proved 
that  the  plaintiff  had  produced  an  abstract  of  the  lease  and 
assignment  of  it  to  himself;  but  the  defendant's  solicitor 
[  *994  ]  insisted  that  the  purchaser  could  not  be  compelled  *to  perform 
the  contract,  unless  the  vendor  substantiated  the  validity  of  the 
lease,  by  shewing  a  good  title  in  his  lessor  to  the  freehold  out 
of  which  it  was  derived.  This  the  plaintiff  refused  to  do.  The 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  but 
reserved  liberty  to  move  to  enter  a  nonsuit.  A  rule  was  obtained 
accordingly,  and  in  Trinity  Term,  1888, 

Comyn  shewed  cause  (i) : 

The  plaintiff,  who  was  the  vendor  of  a  leasehold  estate  in  his 
own  possession,  was  not  bound  to  shew  that  the  lessor,  under 

(1)  Before  Denman,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  J  J. 
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whom  he  held,  had  a  good  title  to  demise.     The  cases  which       soutbr 


V. 


will  be  relied  upon  on  the  other  side  arose  in  courts  of  equity,  dbake. 
and  are  all  collected  in  Purvis  v.  Rayer{i)y  but  there  is  no 
decision  at  law  to  the  e£fect  that  the  purchaser  of  a  leasehold 
estate  can  call  upon  the  vendor  to  produce  the  title  of  the  lessor 
under  whom  he  holds.  On  the  contrary,  in  Oeorge  v.  Pritchard  (2) , 
which  was  an  action  by  the  vendee  against  the  vendor  of  a  lease, 
for  the  deposit,  it  was  ruled  at  Nisi  Prius,  that  a  vendor  was  not 
bound  to  produce  his  lessor's  title  without  an  express  stipulation 
to  that  effect.  Lord  Tenterden  there  said,  *^  On  looking  to  the 
agreement,  I  do  not  find  a  syllable  to  warrant  the  averment 
in  the  declaration,  that  the  defendant  undertook  to  make  out 
a  good  title  to  the  lease.  Without  such  a  stipulation,  a  party 
selling  a  lease  is  not  bound  to  produce  his  landlord's  title, 
a  thing  which  in  most  cases  would  be  utterly  impossible.  The 
cases  the  other  way  are  only  cases  in  equity,  and  although 
it  might  be  true  that  a  vendor,  on  a  bill  for  a  specific  per- 
formance, could  not  compel  a  purchaser  to  take  a  lease,  without 
shewing  *the  lessor's  title,  still  I  shall  hold  that,  in  a  court  [  *995  ] 
of  law,  the  purchaser  cannot  recover  his  deposit  on  account 
of  such  title  not  being  produced,  unless  the  vendor  has  expressly 
contracted  to  furnish  his  lessor's  title." 

(Patteson,  J. :  In  RomiUy  v.  James  (3),  which  was  an  action 
brought  to  recover  back  the  deposit  paid  on  a  contract  for  the 
purchase  of  lands  in  fee-simple,  upon  the  alleged  insufficiency 
of  the  title,  Gibbs,  Gh.  J.  said  (4)  that  in  a  court  of  law  the 
plaintiff  *^  must  stand  by  the  judgment  of  the  Court  as  they  find 
the  title  to  be,  whether  good  or  bad."  '^  If  he  had  gone  into 
a  court  of  equity,  it  might  have  been  otherwise ;  I  know  a  court 
of  equity  often  says,  this  is  a  title,  which,  though  we  think  it 
available,  is  not  one  which  we  will  compel  an  unwilling  purchaser 
to  take;  but  that  distinction  is  not  known  in  a  court  of  law.") 

In  most  cases  it  is  impossible  for  a  lessee  to  produce  the  title 
of  the  lessor ;  that  circumstance  must  be  known  to  a  purchaser, 

(1)  23  E.  E.  707  (9  Price,  488).  (3)  6  Taunt.  263. 

(2)  Eyan  &  M.  417.  (4)  6  Taunt.  274. 
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SouTER  and  he  must  therefore  have  contracted  subject  to  an  implied 
Drake.  condition  not  to  call  for  the  production  of  the  lessor's  title. 
Assuming  even  that,  in  general,  the  purchaser  of  a  leasehold 
interest  would  be  entitled  to  insist  on  the  production  of  the 
lessor's  title,  here  both  parties  intended  that  the  title  should 
not  be  produced.  That  is  shewn  by  the  terms  of  defendant's 
agreement,  and  of  his  undertaking  to  accept  the  fixtures,  and 
may  also  be  inferred  from  the  small  value  of  the  property,  the 
short  residue  of  the  term,  (three  years  and  a  quarter,)  and  the 
absence  of  any  premium  for  the  lease. 

Theaiger  and  Hayes,  contra : 

It  is  a  stipulation  implied  in  every  agreement  for  the  sale 
[  •996  ]  of  a  leasehold  estate,  *where  the  contrary  is  not  specified,  that 
the  vendor  shall  make  a  good  title  to  the  lease  which  he  (beiug 
the  lessee  or  assignee)  professes  to  sell ;  and,  therefore,  that  he 
shall  shew  that  the  original  lessor  under  whom  he  holds  had 
such  title.  If  so,  the  vendor  cannot,  without  shewing  the  title 
of  his  lessor,  recover  damages  at  law  for  the  breach  of  a  contract 
of  purchase,  or  compel  specific  performance  of  it  in  equity.  It 
may  be  collected,  even  from  the  judgment  of  Lord  Eldon  in 
White  V.  Foljambe  (i),  that  his  opinion  was,  that  the  party 
proposing  to  buy  a  leasehold  estate  may  call  on  the  vendor 
to  shew  the  title  of  his  lessor,  although  the  decision  there 
proceeded  on  a  different  ground.  In  Deverell  v.  Lard  Bolton  (2), 
the  same  learned  Judge  says,  '^  The  proposition,  that  a  vendor 
of  a  leasehold  interest  cannot  produce  his  lessor's  title,  is  not 
to  be  represented  as  universally  true.  I  know  instances  to  the 
contrary.  The  vendor  ought,  therefore,  where  he  sells  with  that 
restriction,  to  describe  that  it  is  the  interest  he  has  that  is  to  be 
sold;"  and  he  afterwards  says  (3),  ''My  clear  opinion  is,  that 
(assignees  of  a  bankrupt),  advertising  to  sell  a  freehold  estate, 
undertake,  whether  they  say  so  or  not,  to  make  a  title."  And  in 
Waring  v.  Mackreth  (4),  Macdonald,  C.  B.  in  delivering  judgment, 
says,  *'  there  is  no  difference  between  the  purchase  of  a  leasehold 
interest,  and  a  fee  simple,  the  party  having  agreed  to  purchase 

(1)  11  Vee.  337.  (3)  18  Ves.  p.  512. 

(2)  18  Ves.  505,  508.  (4)  Forrest,  129,  137. 
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that  interest,  has  a  right  to  see  whether  it  can  be  granted  to  him       Soutbb 

am 

or  not."  In  FUdes  v.  Hooker  (i),  Sir  W.  Grant,  M.  B.  considered  dbakb. 
it  to  be  an  implied  stipulation  in  the  contract  of  sale  of  a  lease- 
hold estate,  that  the  ^vendor  should  produce  the  title  of  his  [  *997  ] 
lessor.  He  there  says,  ''Whether  the  interest  contracted  for 
be  leasehold  or  freehold,  it  seems  reasonable  that  he  who  comes 
for  a  specific  performance,  should  be  prepared  to  shew  that  he 
is  able  to  give  what  he  seeks  to  compel  a  purchaser  to  take. 
What  is  contracted  for  is  not  merely  a  piece  of  parchment  con- 
taining certain  covenants:  it  is  an  interest  in  land  which  is 
agreed  to  be  given  him."  In  Purvis  v.  Rayer  (2)  a  bill  was  filed 
i)j  the  seller  of  a  leasehold  estate  for  years  for  specific  per- 
formance. The  title  was  referred  to  the  Master,. who  reported 
that  the  seller  could  not  make  a  good  title ;  on  the  ground  that 
he  could  not  produce  his  lessor's  title.  The  plaintiff  excepted 
to  the  report,  and  it  was  there  decided,  after  a  very  elaborate 
argument  in  which  all  the  authorities  were  cited,  that  a  person 
offering  for  sale  a  leasehold  estate,  could  not,  in  the  absence 
of  any  express  stipulation  to  that  effect,  compel  a  person  con- 
tracting for  the  purchase  to  take  the  estate,  without  shewing 
the  title  of  his  lessor,  and  thus  satisfying  the  purchaser  that  he 
himself  had  a  right  to  the  thing  which  he  proposed  to  sell,  and 
that  it  was  of  the  nature  which  he  represented  it  to  be.  Bichabds, 
C.  B.  there  said  (3),  "  the  question  was  whether  when  a  man  sells 
a  leasehold  estate,  he  could  compel  the  purchaser  to  take  it 
without  shewing  him  his  title.  White  v.  Foljamhe  (4)  was  the 
first  case  on  this  point.  There  is  no  case  that  goes  the  length 
of  shewing  that  a  lessor  is  not  bound  to  shew  his  title."  "  The 
general  rule  is,  that  where  a  vendor  offers  any  thing  for  sale, 
the  vendee  is  entitled  to  have  the  thing  he  buys  with  a  moral 
certainty  that  he  has  the  thing  he  buys.  If  a  man  sell  an 
inheritance  he  must  *shew  a  title  to  the  inheritance ;  so  if  a  life  [  *998  ] 
estate.  Then  what  is  the  difference  where  a  lease  is  sold  ? " 
That  decision  manifestly  proceeded  upon  the  principle  that 
a  person  who  agrees  to  sell  any  estate,  whether  leasehold  or 

(1)  2  Mer.  424,  427.  note  336. 

(2)  23  E.  B.  707  (9  Price,  488).  (4)  U  Ves.  337. 

(3)  Sugden     on    Vendors,    MSS. 
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SouTBB  of  inheritance,  by  his  very  contract  impliedly  undertakes  to  shev 
Dbake.  that  he  has  that  which  he  professes  to  sell,  and  therefore,  if  the 
estate  be  leasehold,  to  produce  his  lessor's  title.  If  this  be 
^  correct,  the  seller  of  such  leasehold  interest  cannot,  without 
shewing  the  title  of  bis  lessor,  maintain  an  action  against  the 
purchaser  for  not  completing  the  contract.  If  the  rule  upon  this 
subject  be  different  in  a  court  of  law  from  what  it  is  in  a  court 
of  equity,  there  will  be  a  great  anomaly,  for  it  has  been  held 
in  an  action  brought  to  recover  back  the  deposit  on  a  purchase, 
on  the  vendor's  failure  to  make  a  good  title,  that  a  court  of  law 
will  collaterally  inquire  whether  the  title  be  good  in  equity  as  well 
as  at  law,  because,  where  the  contract  is  to  make  a  good  title, 
it  means  a  good  title  both  at  law  and  in  equity:  ElUott  v. 
Edwards  (i),  Maberly  v.  Robins  (2).  Besides,  there  are  authorities 
in  courts  of  law  to  shew,  that  a  lessor  or  vendor  of  a  leasehold 
estate  is  bound  to  shew  his  own  lessor's  title.  In  Keeeh  v. 
Hall(fi)y  Lord  Mansfield  said,  "Whoever  wants  to  be  secure 
when  he  takes  a  lease,  should  enquire  after  and  examine  the 
title  deeds."  In  Temple  v.  Brown  (4),  the  Court  of  Ciommon 
Pleas  declined  to  decide  the  general  question,  unless  the  parties 
would  put  it  on  the  record,  so  as  to  afford  an  opportunity  of 
having  their  judgment  reviewed.  In  Roper  v.  Coombes  (5),  where 
[  *999  ]  an  agreement  *was  to  grant  a  lease  for  a  large  premium,  this 
Court  considered  the  contract  to  be  for  sale  of  a  lease,  and  as 
the  intended  lessor  could  not  shew,  and  in  fact  had  not,  a  title 
to  grant  it,  the  other  party  was  allowed  to  recover  back  his 
deposit.  In  Spratt  v.  Jeffery{6),  Parke,  J.  said,  "there  can 
be  no  doubt  that  the  vendor  of  a  lease  unconditionally,  under- 
takes to  give  a  good   title,  but  every  person  may  enter  into 

a  qualified  contract." 

Cur»  adv.  vidL 

Denman,  Ch.  J.  in  this  Term  delivered  the  judgment  of  the  Coubt: 

This  case,  which  was  tried  before  me  at  Guildhall,  and  in  which 
a  rule  for  entering  a  nonsuit  was  obtained,  and  argued  before  my 

(1)  3  Bos.  &  P.  181.  (4)  6  Taunt.  60. 

(2)  5  Taunt.  625.  (5)  30  E.  E.  417  (6  B.  &  C.  534). 

(3)  Doug.  22.  (6)  34  B.  B.  387  (10  B.  &  C.  249). 
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brothers  Littledale,  Parke,  Patteson,  and  myself,  turns  on  the  souteb 
question  whether  a  lessee  in  possession  who  contracts  in  general  drakr. 
terms  to  assign  his  lease  can  be  called  on  by  the  proposed  assignee 
to  shew  that  the  lessor  had  a  good  title  to  demise.  However  this 
proposition  may  have  been  doubted  in  fonder  times,  the  observa- 
tions of  Lord  Eldon  in  IVliite  v.  Foljambe  (i)  and  in  Deverell  v. 
Lord  Bolt  oil  (2),  and  of  Sir  W.  Grant  in  Fildes  v.  Hooker  (3), 
certainly  went  far  to  decide  it  in  the  affirmative,  though  the 
judgment  in  each  case  proceeded  upon  another  ground.  But  in 
the  case  of  Pia-vis  v.  Bayer  (4),  Lord  Chief  Baron  Eichards,  after 
great  consideration,  and  evidently  after  consultation  with  Lord 
Eldon,  held  that  the  purchaser  of  the  residue  of  a  term  for  years 
from  a  vendor  in  possession,  had  a  right  to  call  for  the  lessor's  title. 

All  these  were  cases  in  equity  arising  on  bills  for  specific 
*l)erformance :  and  Lord  Eldon,  and  more  particularly  SirW.  [  Mooo  ] 
Grant,  both  advert  to  the  possibility  of  a  distinction  between 
them  and  actions  for  damages  to  be  recovered  at  law  for  breach 
of  contract.  We  cannot  however  help  thinking,  that  the  opinions 
of  these  eminent  Judges,  and  the  decisions,  especially  that  of 
Purvis  V.  Bayer  (4),  are  authorities  upon  the  general  question, 
whether  it  arise  in  a  court  of  law  or  equity,  and  that  the  true 
ground  of  refusing  relief  by  a  specific  performance  in  these  cases 
is,  that  the  vendor  by  his  contract  was  bound  to  make  out  a  good 
title  in  all  respects  to  the  subject  agreed  to  be  sold,  including  the 
right  of  the  lessor  to  demise,  and  that  he  had  not  done  so.  If 
that  is  his  contract  he  must  equally  fail  in  a  court  of  law,  unless 
he  can  prove  a  performance  of  it  on  his  part.  And  no  reason 
occurs  to  us  why,  as  the  courts  of  law  and  equity  would  put  the 
same  construction  on  a  contract  for  the  sale  of  a  freehold  estate, 
they  should  do  otherwise  in  respect  of  a  contract  for  sale  of  a 
leasehold. 

The  cases  at  law  have  not  been  numerous  on  the  subject  of 
contracts  to  grant  or  sell  leases.  That  of  Gwillim  v.  Stone  (5), 
was  disposed  of  before  the  subject  was  so  much  considered  as  it 
has  since  been  in  the  cases  in  equity.   Besides,  the  points  actually 

(1)  11  Ves.  337.  (4)  23  E.  E.  707  (9  Price,  488). 

(2)  18  Ves.  505.  (5)  3  Taunt.  433. 

(3)  2  Mer.  424. 
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SouTER      decided  were,  first,  that  on  a  contract  to  grant  a  lease,  there  is  no 

Drake.  engagement  necessarily  arising  by  implication  of  law  that  the 
lessor  had  sufficient  power  to  grant  such  a  lease,  and  should  shew 
a  good  title :  for  the  Court  arrested  the  judgment  on  the  ground 
that  it  was  not  a  good  breach  of  an  agreement  to  grant  a  lease, 
to  state  that  the  defendant  had  not  shewn  and  had  not  sufficient 

[  •1001  ]  title;  and  the  second  point  decided  *was  that  there  was  no  contract 
implied  in  point  of  fact,  to  deliver  an  abstract  of  title,  on  an 
agreement  to  grant  a  lease.  In  Temple  v.  Brown  (i),  the  question 
arose  as  to  the  latter  point,  but  cannot  be  considered  as  having 
been  decided  by  it.  In  George  v.  Pritchard  (2),  on  an  agreement 
in  general  terms  to  sell  an  existing  lease,  Lord  Tenterdbn  was 
of  opinion  that  no  contract  to  make  out  a  complete  title  could  be 
implied,  and  that  the  vendor,  without  an  express  stipulation,  was 
not  bound  to  produce  his  lessor's  title :  and  he  considered  the 
cases  in  equity  as  deciding  merely  that  a  vendor  on  a  bill  for  a 
specific  performance  could  not  compel  a  purchaser  to  take  a  lease 
without  shewing  the  lessor's  title.  On  the  other  hand  there  is 
a  decision  of  Lord  Ellenborough  which  appears  by  no  means 
unworthy  of  consideration  (3).  In  an  action  for  work  and  labour 
brought  by  Mr.  Denew  the  auctioneer,  against  Mr.  Deverell,  the 
plaintiff  in  the  chancery  suit  against  Lord  Bolton  above  referred 
to,  the  defence  was  negligence  in  conducting  the  sale :  several 
witnesses  proved  it  to  have  been  long  the  constant  usage  of 
auctioneers  employed  to  sell  leasehold  property,  to  insert  a  proviso 
in  the  particular,  that  the  vendor  shall  not  be  called  upon  to  shew 
his  lessor's  title.  The  jury  found  a  verdict  for  the  defendant  with 
his  Lordship's  full  approbation.  He  thought  the  plaintiff  guilty 
of  gross  negligence,  in  not  adhering  to  the  practice,  which  he 
observed  had  very  properly  sprung  up  among  auctioneers,  to 
insert  such  a  proviso.  We  have,  therefore,  that  learned  Judge's 
opinion  of  the  reasonableness  of  the  practice,  and  the  fact  that 
it  has  prevailed  in  the  ordinary  course  of  business,  which  is 

[  *1002  ]  strong  to  shew  the  general  ^understanding  that  a  vendor  is 
bound  to  make  out  a  good  title  in  all  respects,  upon  the  sale  of  a 
leasehold,  unless  the  contrary  is  expressed. 

(1)  6  Taunt.  60.  (3)  Detiew    v.    Deverell,    3    Camp. 

(2)  Byan  &  M.  417.  451. 
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For  the  reasons  above  given,  we  come  to  the  conclusion,  that,  souteb 
unless  there  be  a  stipulation  to  the  contrary,  there  is,  in  every  dbakb. 
contract  for  the  sale  of  a  lease,  an  implied  undertaking  to  make 
out  the  lessor's  title  to  demise,  as  well  as  that  of  the  vendor  to 
the  lease  itself,  which  implied  undertaking  is  available  at  law  as 
well  as  in  equity;  and  we  cannot  adopt  the  distinction  acted  upon 
in  George  v.  Pritchard(i). 

It  was,  however,  contended,  that,  admitting  the  general 
doctrine,  the  terms  of  the  instrument,  in  this  case  (as  in  that 
of  Spratt  V.  Jeffery(2)),  shewed  that  both  parties  intended  to 
waive  the  question  of  title;  and  that  this  was  to  be  inferred 
from  the  short  residue  of  the  term,  the  small  value  of  the 
property,  and  the  absence  of  any  premium  for  the  lease. 

From  these  circumstances,  and  from  the  agreement  ''to  take 
the  lease  and  fixtures  as  per  list,"  we  might  think  it  very  probable 
that  the  contracting  parties  never  thought  of  the  title.  But  this 
cannot  be  stated  higher  than  as  a  very  probable  conjectm'e ;  and 
it  would  be  dangerous  to  defeat  the  general  rule  by  speculations 
on  the  possible  intention  of  the  parties. 

It  follows  that  the  purchaser  had  a  right  to  call  for  proof  of 

the  lessor's  title  before  he  parted  with  his  money;  and  as  no 

title  was  shewn,  this  action  for  refusing  to  complete  the  purchase 

cannot  be  maintained.  .  ,»  ,     ,     t 

Rule  absoliite. 


JANE  GEAHAM,  Executrix  of  JOSEPH  GRAHAM,        i834. 

V.  BARRAS.  [  1011  ] 

(5  Bam.  &  AdoL  1011—1023 ;  S.  C.  3  N.  &  M.  125.) 

A  ship  was  insured  from  April  Ist,  1831 ,  to  January  let,  1832,  warranted 
not  to  sail  foreign  after  the  times  limited  in  certain  club  rules.  The  rules 
or  warranties  of  the  club  limited  the  times  of  sailing  to  different  parts  of 
the  world,  and  by  a  distinct  warranty  (the  ninth)  it  was  declared,  that 
the  time  of  clearing  at  the  custom-house  should  be  deemed  the  time  of 
sailing,  provided  the  ship  was  then  ready  for  sea.  The  vessel  insured 
was  bound  for  the  Bay  of  Fundy,  from  Dublin,  and  the  last  day  for 
sailing,  by  the  rules,  was  the  1st  of  September.  She  cleared  out  on  the 
31st  of  August,  and  dropped  down  the  LifFey  on  the  Ist  of  September, 
with  an  incomplete  crew,  (though  a  full  complement  was  engaged  before 
the  ship  cleared  out,)  to  a  place  within  the  port  of  Dublin,  where  she 

(1)  Ryan  &  M.  417.  (2)  34  R.  R.  387  (10  B.  &  C.  249). 
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Gbaham  l&y  fit  anchor  the  rest  of  the  day.     During  that  day  the  whole  crew 

r.  came  on  hoard,  and  on  the  2nd  she  proceeded  on  her  voya^,  ha^-in^: 

HARUA8.  heen  prevented  from  doing  so  on  the  1st  hy  an  unfavourable  wind.    She 

was  afterwai'ds  lost : 

Held,  per  Littledale,  J.,  and  eembh  per  Taunton,  J.,  that  the  policy 
must  be  construed  as  incorporating  the  ninth  article  of  warranty,  and  not 
merely  the  several  directions  as  to  the  times  of  sailing ;  Denmax,  Ch.  J. 
and  Patteson,  J.  duhitantibiia  : 

Held,  by  all  the  Coubt,  that  the  ship  did  not  actually  sail  till  after  tho 
Ist  of  September,  and  that  she  wan  not  i*eady  for  sea  at  the  time  of  clearing 
out,  the  whole  crew  not  being  then  on  boai'd:  Also,  Littl£Dai.e,  J. 
duhitante,  that  the  words  in  the  ninth  article  of  warranty,  '*  provided 
the  ship  is  then  ready  for  sea,"  if  incorporated  with  the  policy,  mn.st  be 
limited  to  the  point  of  time  at  which  the  clearances  were  obtained,  and 
that  as  the  vessel  was  not  then  read}^  for  want  of  a  full  crew,  there  had 
not  been  a  constructive  sailing  on  or  before  the  1st  of  September,  according 
to  the  ninth  warranty. 

By  one  of  the  rules  it  was  provided,  that  vessels  might  soil  after  the 
limited  time  on  payment  of  an  additional  premium  as  per  scale ;  and  b}' 
another  rule,  every  member  of  the  club,  before  the  oommencement  of 
each  voyage,  was  to  give  his  acceptance  for  the  premium ;  and  parties 
**  neglecting  to  give  notice  "  were  subject  to  a  penalty :  Held,  (assuming 
that  these  rules  could  be  incorporated  with  the  present  policy),  thait  a 
party  whose  ship  had  sailed  too  late  and  been  lost,  could  not  afterwards 
obtain  the  benefit  of  the  extended  time,  by  submitting  to  the  penalty 
and  paying  the  extra  premium. 

Assumpsit  on  a  policy  of  insurance.  At  the  trial  before 
Alderson,  J.,  at  the  Spring  Assizes  for  Northumberland,  1838, 
a  verdict  was  found  for  the  plaintiff  for  100/.,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : 

The  policy,  dated  28rd  of  March,  1881,  was  upon  the  ship 
Castlereagh,  the  property  of  the  said  Joseph  Graham,  at  and 
from  the  1st  day  of  April,  1831,  at  noon,  to  and  with  the  Ist  day 
of  January,  1832,  at  noon,  warranted  not  to  sail  foreign  after  the 
time  restricted  in  the  Liberal  Premium  Club  Eules.  Copies  of 
the  policy  and  rules  were  annexed  to  and  formed  part  of  the 
case.  On  the  81st  of  August,  1831,  the  said  ship,  ha\'ing  a  full 
[  •1012  ]  crew  *ready  to  take  her  out  to  sea,  though  not  all  actually  on 
board,  was  lying  moored  at  St.  George's  Dock,  Dublin,  under 
charter  to  proceed  with  freight  to  St.  Andrew's  in  the  Bay  of 
Fundy,  and  on  the  same  day  she  was  cleared  out  in  the  usual 
way  at  the  custom-house  of  Dublin.  About  half-past  three  in 
the  morning  of  the  1st  of  September  the  ship,  with  only  the 
master,  mate,  one  seaman,  and  two  boj^s,  (not  then  having  a 
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sufficient  crew  on  board  for  the  voyage)  dropped  down  the  river      Guaham 

Lififey  with  a  fair  wind  to  the  Pigeon  Hole  within  the  port  or      bahrab. 

harbour  of  Dublin,  assisted  by  a  boat's  crew.     The  ship  an"ived 

at  the  Pigeon  Hole  about  live  o'clock  in  the  morning,  and  came 

to  anchor  at  the  Pigeon  Hole  within  the  harbour  or  port  of 

Dublin.   The  master  returned  to  the  city  of  Dublin  after  mooring 

the  vessel  in  the  Pigeon  Hole,  and  after  collecting  the  rest  of  the 

crew  and  procuring  his  dispatches,  re-joined  his  vessel  in  the 

Pigeon  Hole  about  six  o'clock  in  the  afternoon  of  the  same  day. 

About  that  hour  and  not  before,  the  residue  of  the  crew,  which 

was  then  complete,  came  on  board  the  ship  at  the  Pigeon  Hole. 

In  the  afternoon  and  evening  of  the  1st  of  September  the  wind 

was  unfavourable  for  the  Casthreagh's  going  out  to  sea,  but  a 

little  before  midnight  it  became  fair,  it  being  then  low  water,  and 

she  went  out  as  soon  afterwards  as  she  could,  with  a  fair  wind. 

On  the  2nd  of  September,  about  half-past  three  o'clock,  and  with 

the  tide  at  half  flood,  she  weighed  anchor,  and  sailed  from  the 

Pigeon  Hole  and  proceeded  on  her  voyage,  and  ultimately,  and 

not  before,  quitted  the  port  of  Dublin  about  half-past  five  o'clock 

on  the  morning  of  the  2nd  of  September.     The  Pigeon  Hole  is 

about  two  miles  below  the  custom-house,  and  from  the  Pigeon 

Hole  to  the  mouth  of  the  port  of  Dublin  is  *two  miles  further.      [  *ioi3  ] 

On  the  morning  of  the  1st  of  September  it  was  high  water  at 

Dublin  at  forty-nine  minutes  after  five,  and  at  the  evening  tide  it 

was  high  water  between  six  and  seven.     The  tide  in  the  Liffey  is 

a  six  hours'  tide.     Ships  of  the  burthen  of  the  Castlereagh  may 

safely  proceed  out  of  the  port  at  half  flood.     The  tide  in  the 

Liffey  ebbs  at  about  two  or  three  knots  an  hour,  and  ships  may 

drop  down  out  of  the  harbour  from  the  Dock  or  Pigeon  Hole  with 

the  tide.    It  was  not  proved  that  the  defendant  was  a  member  of, 

or  had  any  ships  insured  in  the  Liberal  Premium  Club.     The 

Castlereagh  was  totally  lost  in  December,  1831. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
sailing  of  the  Caatlereagh  under  the  circumstances  above 
detailed  constituted  a  sailing  within  the  terms  of  the  warranty. 
If  the  Court  should  be  of  opinion  that  it  did,  a  verdict  for 
lOOZ.  was  to  be  entered  for  the  plaintiff,  otherwise  a  nonsuit  to 
be  entered. 
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Graham  The  following  are  the  rules  and  warranties  of  the  Liberal 

BARBA8.      Premium  Club,  chiefly  referred  to  in  the  argument : 

Warranties.  Art.  6  provides  that  ships  are  '^not  to  sail  to 
Quebec  from  ports  on  the  east  coast  of  Great  Britain  after  the 
10th  of  August,  from  ports  on  the  west  coast  of  Great  Britain,  or 
ports  in  the  British  Channel  and  Ireland,  after  the  15th  of  August, 
nor  to  any  other  ports  in  British  America  from  ports  on  the  east 
coast  after  the  25th  of  August,  nor  from  ports  on  the  west  coast 
of  Great  Britain,  ports  in  the  British  Channel,  Ireland,  or  ports 
in  Europe  westward  of  the  Downs,  after  the  1st  of  September ; 
but  allowed  to  sail  to  the  Bay  of  Fundy,  and  all  ports  on  the  east 
coast  of  Nova  Scotia,  as  far  north  as  Cape  Canso,  at  all  times, 
[  *ioi4  ]  on  payment  *of  an  additional  premium,  as  per  scale,  on  the  sum 
insured."  Articles  7  and  8  contain  similar  restrictions  on  voyages 
to  certain  ports  in  Europe.  Article  9  is  as  follows :  ^*  The  time 
of  clearing  at  the  custom-house  to  be  deemed  the  time  of  sailing, 
provided  the  ship  is  then  ready  for  sea,  as  relates  to  the  sixth, 
seventh,  and  eighth  warranties ;  but  ships  allowed  to  proceed  to 
any  port  for  the  purpose  of  clearing  outward,  provided  such 
port  and  time  of  sailing  be  within  the  limits  of  the  warranties ; 
but  in  case  of  not  clearing,  the  master's  letter,  or  such  other 
proof  as  the  committee  may  think  satisfactory,  to  be  deemed 
sufficient." 

Bule  1  declares, ''  that  this  association  shall  be  conducted  upon 
the  principle  of  paying  premium  for  each  voyage  or  passage, 
agreeably  to  the  scale  hereunto  annexed.  By  rule  8,  ^'each  and 
every  member  shall,  on  or  before  the  commencement  of  each 
voyage  or  passage,  give,  or  cause  to  be  given,  his  acceptance  to 
the  secretary,  for  the  amount  of  premium  for  such  voyage  or 
passage  as  he  may  be  proceeding  upon,  agreeably  to  the  scale  of 
premiums"  (which  was  prefixed  to  the  warranties  and  rules); 
''  the  time  of  breaking  ground  in  ballast,  or  when  at  the  ballast 
marks  with  a  cargo,  to  be  deemed  the  beginning  of  a  voyage  or 
passage.  Neglecting  to  give  notice,  to  be  liable  to  a  fine  on  the 
sum  insured  of  1  per  cent,  in  the  coal  and  coasting,  2^  per  cent, 
in  the  Baltic  and  North  Sea,  and  5  per  cent,  in  the  American  and 
other  trades,  in  case  of  loss  or  average ;  and  neglecting  or  refusing 
to  return  bills  accepted,  ten  days  after  having  been  applied  to  by 
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the  secretary,  to  cease  being  insured,  on  receiving  written  notice      Gbaham 
to  that  efifect."  harras. 

This  case  was  argued  in  the  present  Term  (Jan.  17)  by —  [  lois  ] 

Alexander,  for  the  plaintiff: 

The  ship  sailed,  according  to  the  meaning  of  the  warranty,  on 
the  1st  of  September  at  latest.  She  had  cleared  out  at  the 
custom-house  on  the  81st  of  August ;  and  on  that  day,  and  on 
the  1st  of  September,  when  she  dropped  down  the  river  to  the 
Pigeon  Hole,  she  had  a  full  crew,  though  they  were  not  all  on 
board.  If  she  sailed  on  one  of  those  days,  her  being  detained  at 
the  Pigeon  Hole  by  an  unfavourable  wind  till  the  2nd  was  not 
material.  It  was  not  necessary  to  her  sailing,  that  all  the  crew 
should  be  actually  on  board :  by  the  ninth  warranty,  the  time  of 
clearing  is  the  time  of  sailing,  and  at  that  time  the  captain  at 
least  must  be  on  shore.  Nor  can  the  accidental  absence  of  one 
or  two  of  the  seamen  be  material,  especially  where  it  is  not  even 
alleged  that  any  mischief  ensued.  The  ship,  on  the  81st,  and 
when  she  dropped  down  the  river,  had  every  thing  ready  for  the 
prosecution  of  her  voyage,  and  in  that  respect  the  case  differs 
from  Pittegrew  v.  Pnnglc  (i).  There,  there  was  no  time  during 
the  1st  of  September,  (the  last  day  for  sailing,)  at  which  the  ship 
was  ready  for  sea ;  and  Lord  Tenterden,  in  his  judgment,  insisted 
on  that  fact.  At  all  events,  when  the  whole  crew  were  on  board, 
which  happened  on  the  Ist  of  September,  the  ship  had  sailed 
within  the  meaning  of  the  policy.  For  a  ship  to  sail,  according 
to  the  ordinary  acceptation,  some  movement  is  necessary ;  but 
these  articles  allow  of  a  constructive  sailing,  which  depends,  not 
on  any  locomotion,  but  on  the  vessel  having  cleared,  and  being 
in  a  condition  to  prosecute  her  voyage.  But,  further,  if  there 
was  not  a  sailing  within  due  time,  the  sixth  article  *of  warranty  [  •ioi6  ] 
provides  that  vessels  may  sail  to  the  Bay  of  Fundy  (to  which  this 
ship  was  bound)  at  all  times,  on  payment  of  an  additional  pre- 
mium, as  per  scale,  on  the  sum  insured.  The  payment  of  that 
additional  premium  is  not  a  condition  precedent  to  such  later 
sailing ;  circumstances  may  preclude  the  possibility  of  its  being 

(1)  37  E.  E.  493  (3  B.  &  Ad.  514). 
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QnxBAM  stipulated  for  and  paid  beforehand;  bat  it  may  be  recovered 
Babbas.  afterwards,  and  the  scale  would  fix  the  amount.  The  case  of  a 
voyage  being  commenced  without  previous  notice  and  payment 
of  the  proper  amount  of  premium,  is  provided  for  by  the  third 
rule,  which  imposes  a  penalty  in  such  cases.  The  omission  does 
not  avoid  the  policy. 

(Denman,  Ch.  J.:  How  can  you  make  that  rule  part  of  the 
present  policy  ?  The  policy  only  incorporates  the  club  rules  so 
far  as  they  point  out  the  times  of  sailing,  not  for  other  purposes.) 

The  sixth  warranty,  referred  to  by  the  policy,  must  be  read  in 
connection  with  the  third  rule,  which  is  necessary  to  explain  it. 
By  sailing  later  than  the  1st  of  September  (if  he  has  done  so) 
the  assured  rendered  himself  liable  to  an  additional  premium 
capable  of  being  ascertained;  and  that  liability,  though  there 
has  been  no  pajnnent  of  the  premium,  is  equivalent  to  it  for  the 
purpose  of  this  action,  upon  the  same  principle  on  which  it  has 
been  held  that  in  an  action  for  a  personal  injury,  the  plaintiff 
may  recover  the  amount  of  his  surgeon's  bill  as  damages,  though 
it  be  unpaid  (i). 

(Denman,  Ch.  J. :  According  to  your  argument,  parties  might, 

in  the  case  of  such  an  additional  premium,  be  made  insurers 

against  theii*  will.     They  might  have  reasons  for  not  wishing  to 

accept  the  risk  on  such  a  premium.    And  the  assured  would 

[  *ioi7  j      never  pay  it  unless  *  where  a  loss  happened. 

LiTTLEDALE,  J. :  Supposiug  that  the  time  may  be  extended 
on  payment  of  an  additional  premium,  ought  not  the  assured  to 
state  beforehand  what  extension  of  time  he  will  want?  And 
when  is  he  to  give  that  notice  to  the  insurers  ?  Can  it  be  given 
after  the  warranty  has  failed  ? 

Denman,  Ch.  J. :  He  must  do  it  when  he  makes  his  bargain.) 

The  party  may  not  know  that  he  will  want  the  additional  time, 
soon  enough  to  give  notice.  It  is  sufficient  that  when  he  takes 
the  extended  time,  a  liability  to  the  further  premium  arises. 

(1)  Dixon  V.  Bdl,  17  R.  E.  308  (5  M.  &  S.  198 ;  1  Stark,  287). 
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IV.  H.  WatsoHf  contra  :  Graham 

As  to  the  last  point :  this  is  not  a  question  between  the  plain-  nAURAs. 
tiff  and  the  Liberal  Premium  Club ;  and  their  rules  are  only 
applicable  so  far  as  the  present  policy  refers  to  them  with  respect 
to  the  times  of  sailing.  The  scale  of  premiums  cannot  be  con- 
nected with  the  present  policy :  the  premiums  in  the  scale  are 
on  voyages  to  different  parts  of  the  world ;  the  policy  is  a  time 
policy.  Even  supposing  the  rules  applicable,  parties  are  not 
to  be  made  insurers  against  their  will. 

(Denmax,  Ch.  J. :  There  is  no  doubt  that,  if  the  assured 
wishes  to  avail  himself  of  the  extension  of  time,  paying  the 
additional  premium,  the  insurers  must  be  apprised  of  that 
intention  at  the  time  of  commencing  the  voyage;  it  is  not  to 
remain  in  the  breast  of  the  assured.) 

Then  as  to  the  other  points.     It  is  established  by  Ridsdale  v. 

Neivnham  (i),  Lang  v.  Anderdon  (2),  and  Pittegreiv  v.  Pringlc  (3), 

that,  in  order  to  sail,  according  to  a  warranty  like  this,  a  ship 

must  break  ground  with  a  bond  fide  intention  to  prosecute  her 

voyage,  having  her  clearances,  and  being,  in  every  *respect,      '  *ioi8  ] 

fitted  to  perform  the  voyage.     Then  do  the  warranties  in  the 

present  case  introduce  any  variation  of  that  rule  ?     The  policy 

here,  by  its  terms,  incorporates  so  much  of  the  sixth,  seventh, 

and   eighth  warranties  as  relates  to  the  times  of  sailing  to 

particular  places,  and  no  more.     The  ninth  warranty  is  no  part 

of  the  regulations  so  incorporated :  it  is  not  a  restriction  upon 

them,  but  only  a  provision  added,  on  the  part  of  the  club,  to 

define  what  shall  be  a  sailing,  under  their  policies.     If  that 

warranty  applies  to  the  present  case  at  all,  it  must  in  toto ;  but 

the  latter  part  cannot  apply.     In  Pittegrew  v.  Pringle(s),  the 

agreement  of  the  parties  was  to  be  governed  by  '^  the  rules  and 

regulations  as  to  the  periods  of  sailing  and  limits  of  navigation, 

which  govern  the  principal  insurances  of  North  Shields :  "  here 

the  rules  and  warranties  in  question  are  only  adopted  as  to  a 

particular  point,  viz.  times  of  sailing.     But,  assuming  that  the 

ninth  warranty  is  to  be  taken  as  part  of  the  policy,  still  there 

(1)  16  E.  R.  327  (3  M.  &  S.  456).  (3)  37  R.  R.  493  (3  B.  &  Ad.  514). 

(2)  27  R.  R.  412  (3  B.  &  C.  495). 
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Gbaham  was  no  sailing  within  the  limited  time.  The  time  of  clearing 
B ARRAS,  is  to  be  deemed  the  time  of  sailing,  "provided  the  ship  is  then 
ready  for  sea."  To  comply  with  that  regulation,  the  ship  ought, 
at  the  time  of  clearing,  to  be  ready  for  sea  in  every  respect  short 
of  heaving  the  anchor :  it  is  not  enough  that  a  crew  is  engaged, 
the  men  must  be  on  board.  It  cannot  have  been  intended  that, 
if  a  vessel  cleared  without  being  ready  for  sea,  and  became  ready 
afterwards,  though  at  the  last  moment,  that  should  operate  as 
a  compliance  with  the  regulation.  Then,  if  the  vessel  be  not 
ready  for  sea  at  the  time  of  clearing,  according  to  the  letter  of 
[  •10H»  ]  the  rule,  she  must  actually  sail,  according  to  the  definition  *of 
sailing  laid  down  in  the  cases,  within  the  stipulated  time.  But 
here  the  ship  never  had  her  complement  of  men  on  board  till 
six  in  the  evening  of  the  1st  of  September,  and  she  did  not 
actually  sail  till  the  2nd.  Her  dropping  down  the  river,  with  an 
incomplete  complement  of  men,  on  the  1st,  was  merely  pre- 
paratory to  the  voyage:  Ridsdalc  y.  Netcnham(i).  There  was, 
therefore,  in  this  case,  neither  a  constructive  sailing  within  the 
ninth  warranty,  nor  an  actual  sailing  within  the  time  limited 
by  the  sixth. 

Alexander,  in  reply : 

The  ninth  warranty  and  the  preceding  ones  must  be  taken 
together,  because  the  ninth  is  introduced  to  explain  what  the 
parties  mean  by  the  word  "  sail,"  and  its  effect  is  to  give  that 
word  a  peculiar  sense.  The  vessel  here  had  cleared,  and  had 
also  every  requisite  to  make  her  ready  for  sea,  on  the  1st  of 
September.  She  did,  therefore,  constructively  sail  on  the  1st. 
In  Kidsdale  v.  Newnhavi  (i),  the  ship  had  not  obtained  her 
clearances  on  the  last  day.  So,  in  Pittegreiv  v.  Pringle  (2),  there 
was  no  period  on  the  last  day,  at  which  the  ship  was  ready  for 
sea.  In  Lang  v.  Anderdon  (3),  the  question  turned  upon  an 
actual  sailing. 

Dbnman,  Ch.  J. : 

This  is  an  action  on  a  time  policy,  the  warranty  being,  not  to 
sail  foreign  after  the  time  limited  in  the  Liberal  Premium  Club 

(1)  16  B.  E.  327  (3  M.  &  S.  456).  (3)  27  E.  E.  412  (3  B.  &  C.  495). 

(2)  37  E.  E.  493  (3  B.  &  Ad.  514). 
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rules.  I  feel  great  doubt  on  the  first  question  raised  for  the  Graham 
defendant,  namely,  whether  the  rules  can  be  referred  to  for  barras. 
any  purpose  but  to  ascertain  the  times  to  which  the  vessel  is 
restricted  in  sailing  to  different  parts  of  the  world.  But  if  the 
ninth  *article  of  warranty  is  to  be  considered  as  referred  to  by  [  *l02o  ] 
the  policy,  the  question  then  is,  whether  that  warranty  has  been 
complied  with.  (His  Lordship  then  read  it.)  By  this  regula- 
tion the  time  of  clearing  is  to  be  deemed  the  time  of  sailing 
"  provided  the  ship  is  then  ready  for  sea."  It  certainly  is  most 
convenient  for  both  parties  to  have  such  a  stipulation  as  this, 
that  the  time  of  sailing  may  be  referred  to  a  period  of  time 
capable  of  being  ascertained  by  both ;  and  the  time  of  clearing 
is  such  a  period.  The  simple  question  then  is,  whether  the  ship 
was  ready  for  sea  when  she  was  cleared?  Now  at  that  time 
there  was  a  crew  engaged,  but  where  they  were,  whether  within 
ten  miles  or  forty,  does  not  appear.  It  cannot  be  said  that  the 
ship  was  ready  for  sea  when  she  had  only  the  master,  mate,  one 
seaman  and  two  boys  on  board,  and  could  not  get  down  the 
Liffey  without  assistance.  I  think  the  rule  as  to  an  extension 
of  the  time  of  sailing  does  not  apply  to  this  policy,  and  if  it 
did,  that  the  facts  here  do  not  entitle  the  plaintiff  to  claim  the 
benefit  of  it. 

LiTTLEDALE,  J.  : 

There  was  no  sailing,  in  this  case,  according  to  the  ordinary 
sense  of  that  word,  by  the  1st  of  September.  Then  the  question 
is,  first,  whether  the  ninth  warranty,  which  gives  a  different 
interpretation  of  the  term  ''  sail "  is  to  be  considered  as  inserted 
in  this  policy  ?  and  I  think  we  ought  not  to  construe  the  policy 
so  strictly  as  to  hold  that  warranty  excluded.  The  next  question 
is,  whether  the  assured  complied  with  the  condition  of  sailing, 
according  to  that  warrant}"^  ?  At  the  time  when  the  clearances 
were  obtained  the  crew  were  not  actually  on  board ;  it  does  not 
appear  how  that  happened;  whether  they  were  ready  to  come 
on  board  when  *it  was  thought  proper  to  call  for  them,  or  [  '1021  j 
whether  they  were  at  a  distant  place,  or  dispersed  over  the  town 
or  harbour  of  Dublin ;  at  all  events  they  were  not  on  board. 
Then  we  have  to  enquire,  whether  the  words  "  time  of  clearing," 
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Gbaham  in  the  waiTanty,  are  to  be  considered  as  giving  a  continuing 
Babras.  protection  down  to  the  time  when  the  crew  joined  the  ship ;  and 
I  rather  think  that  the  words  oaght  not  to  be  restrained  to  the 
actual  time  of  clearance,  but  that  the  ''clearance"  is  a  con- 
tinuing thing,  and  over-rides  the  whole  time  down  to  the  period 
on  the  1st  of  September  when  the  complete  crew  was  on  board. 
On  the  other  point,  whether  the  assured  can  now  take  advantage 
of  the  rule  allowing  an  extension  of  the  time  on  payment  of  a 
higher  premium,  I  entertain  no  doubt.  The  claim  to  do  so  is 
attended  with  innumerable  difficulties. 

Taunton,  J. : 

The  policy  warrants  that  the  ship  shall  not  ''  sail  foreign  *' 
after  the  times  limited  by  the  Liberal  Premium  Club  rules :  that 
is  a  warranty  that,  as  to  her  time  of  sailing,  she  shall  conform 
to  those  rules ;  and,  by  one  of  the  rules,  it  is  provided,  that  no 
vessel  insured  shall  sail  to  any  port  in  British  America  from  a 
port  in  Ireland,  after  the  1st  of  September.  Then  the  simple 
question  is,  did  this  ship  sail  after  the  1st  of  September  or  not? 
Had  she  actually  sailed  on  that  day  ?  I  think  not,  because,  on 
that  day,  after  arriving  at  the  Pigeon  Hole,  she  remained 
stationaiy,  and  did  not  proceed  to  sea.  Then  my  Lord  has 
expressed  a  doubt  whether  the  ninth  article  of  warranty  ought 
to  be  taken  into  consideration  in  construing  this  policy.  I 
rather  think  that  it  ought;  but,  giving  the  plaintiff  all  the 
advantage  of  it,  I  still  think  he  is  not  entitled  to  recover.  By 
[  •1022  ]  that  regulation  *the  time  of  clearing  is  to  be  deemed  the  time 
of  sailing,  provided  the  ship  is  then  ready  for  sea.  I  cannot 
refer  that  word  **  then  "  to  anything  but  the  point  of  time  when 
the  clearance  was  obtained :  if  she  had  not  her  whole  crew  on 
board  when  the  ship  was  cleared,  she  was  not  "then  ready  for 
sea"  according  to  the  warranty.  Pitte(jrew  v.  Pringle  goes  the 
whole  length  necessary  for  determining  this  case.  Parke,  J.  (i) 
there  says,  **  The  vessel  certainly  had  not  every  thing  ready  for 
the  performance  of  her  voyage  on  the  1st  of  September,  nor 
could  it  be  said,  when  she  got  under  sail,  that  nothing  remained 
to  be  done  afterwards ;  for  she  had  to  take  on  board  what  was 

(1)  37  E,  R.  493  (3  B.  &  Ad.  514). 
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material  for  the  prosecution  of  the  voyage,  a  larger  portion  of  Graham 
ballast.'*  So  here,  the  ship  had  not  every  thing  ready  for  the  bakras. 
performance  of  her  voyage,  because  she  had  not  her  full  crew : 
as  in  that  case  a  larger  quantity  of  ballast  was  wanted,  so  here 
the  vessel  required  a  larger  number  of  men.  I  come  to  the 
present  conclusion  with  the  more  confidence,  because  there  is  no 
case  that  conflicts  with  it.  Of  Lancf  v.  Anderdon  (i),  where  the 
vessel  was  held  to  have  sailed,  it  is  sufficient  to  say,  as  Little- 
dale,  J.  observes  in  Pittegrew  v.  Pringle  (2),  that  she  was  on  her 
voyage  in  the  regular  course  for  ships  of  that  size,  on  the  day 
warranted. 

Patteson,  J. : 

I  am  also  of    opinion   that    the    plaintiff    cannot    recover. 

Supposing  that  the  ninth  clause  of  warranty  is  to  be  considered 

as  forming  part  of  the  policy,  I  think  the  vessel  was  not  ready 

for  sea  according  to  that  clause.     The  words  "  then  ready  for 

sea,''  must  be  referred  to  the  31st  of  August,  when  she  obtained 

*her  clearances,  and,  at  that  time,  the  crew  appear  to  have  been      [  *1023  J 

w  andering  about  Dublin.     They  were,  indeed,  engaged ;  but,  if 

that  were  held  sufficient,  it  might  as  well  be  said  that  a  ship    - 

was  ready  for  sea  if  a  cargo  was  procured  but  not  on  board.     I 

have,  however,  a  very  great  doubt  indeed  whether  the  ninth 

clause  of  warranty  is  incorporated  in  the  policy.     This  is  a  time 

policy,  not  a  policy  on  the  voyage.     There  were  a  number  of 

places  to  which  she  might  sail,  and  the  rules  ascertain  the  times 

for  sailing  to  those  places.  .  It  appears  to  me  that  the  policy 

refers  plainly  to  the  times  of  sailing  so  pointed  out,  and  not  to 

the  regulation  which  declares  what  shall  be  evidence  of  the  ship 

having  sailed. 

Nonsuit  to  he  entered. 

(1)  27  E.  E.  412  (3  B.  &  C.  495).         (2)  37  E.  E.  493  (3  B.  &  Ad.  514). 
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]^'  Ex   PARTE   PITT. 

[  1077  ]        (5  Bam.  &  Adol.  1077—1078 ;  S.  C.  3  N.  &  M.  566 ;  2  Dowl.  Pr.  Cas.  439.) 

A  motion  calling  upon  an  attorney  to  answer  matters  alleged  against 
him  on  affidavit  must  be  made  by  a  barrister. 

Mr.  Charles  Pitt  in  this  Term  (January  14th)  moved  in 
person  for  a  rule,  calling  upon  an  attorney  of  this  Court  to 
answer  certain  matters  alleged  against  him  on  affidavit. 

Denman,  Ch.  J. : 

We  think  that  we  cannot  hear  an  application  calling  upon  an 
attorney  to  answer  matters  seriously  affecting  his  character, 
unless  such  application  be  made  by  a  gentleman  of  the  Bar.  It 
is  like  a  motion  for  a  criminal  information ;  we  ought  to  have 
the  opinion  of  a  barrister  that  there  is  ground  for  the  proceeding. 
There  was,  indeed,  a  rule  lately  granted  on  the  motion  of  the 
present  party  in  person,  by  which  attomies  were  called  upon  to 
answer  the  matters  of  an  affidavit ;  but  the  apphcation  for  that 
purpose  was  appended  to  another,  by  which  the  party  claimed 
the  protection  of  the  Court  in  certain  proceedings  against  him, 
.  as  to  which  there  appeared  to  be  ground  for  calling  upon  the 
attomies  to  make  a  statement,  and,  therefore,  the  rule  was 
granted  in  its  whole  extent.     The  present  is  a  different  case. 

Littledale,  J. : 

In  the  principal  matter  depending  in  that  case,  much  turned 
upon  the  question  whether  a  certain  document  originally  bore 
date  of  the  7th  or  8th  of  June ;  and  I  granted  Mr.  Pitt  a  rule 
1078  ]  calling  on  *the  attomies  to  answer  as  to  that,  and  also  as  to 
the  matters  alleged  against  them  in  his  affidavits,  both  being 
intimately  connected ;  but  perhaps  it  was  wrong  to  do  so.  The 
present  rule  cannot 'be  granted. 

Taunton  and  Patteson,  JJ.  concurred. 

Rule  refused. 


*"   *Af\7 
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In  the  IVIatter  of  ,  Gent.,  One,  &c.,  and  i^^*- 

'  '  '  Jan.  31. 


,  Gent.,  One  Other,  &c. 

(5  Barn.  &  Adol.  1088.) 

The  Court  of  King's  Bench  will  not  grant  a  rule  (1)  calling  on  an 
attorney  to  shew  cause  why  he  should  not  be  struck  off  the  roll,  if  the 
affidavits  in  support  of  the  rule  state  an  offence  for  which  he  would  be 
liable  to  indictment. 

Sir  John  Campbell^  Solicitor-General,  on  a  former  day 
in  this  Term,  moved  for  a  rule  calling  on  two  attornies  of  this 
Court  to  shew  cause  why  they  should  not  be  struck  off  the  roll, 
on  affidavits  charging  them  with  professional  misconduct  in 
certain  pecuniary  transactions. 

(Denman,  Ch.  J. :  The  facts  stated  amount  to  an  indictable 
offence.  Is  not  it  more  satisfactory  that  the  case  should  go  to 
a  trial?  I  have  known  applications  of  this  kind  after  con- 
viction, upon  charges  involving  professional  misconduct;  but 
we  should  be  cautious  of  putting  parties  in  a  situation  where, 
by  answering,  they  might  furnish  a  case  against  themselves,  on 
an  indictment  to  be  afterwards  preferred.  On  an  application 
calling  upon  an  attorney  to  answer  the  matters  of  an  affidavit, 
it  is  not  usual  to  grant  the  rule  if  an  indictable  offence  is 
charged. 

Pattbson,  J.  referred  to  Short  v.  Pratt  (2).) 

The  CouBT,  however,  desired  the  Solicitor-General  to  see  if 

any  precedent  could  be  found  of   such  an  application  as  the 

present  having  been  granted.     He  now  stated  that  he  had  been 

unable  to  find  any,  and  the  rule  was 

Discharged. 

(1)  See  R.  S.  C.  Ord.  LH.  rr.  2,  5,  (2)  2a  R.  R.  602  (1  Bing.  102). 

as  to  the  modem  practice. 


[  1088  ] 
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1834.  EEX  If.  The  JUSTICES  of  MIDDLESEX,  Is  re 

'—■  BOWMAN. 

^  ^^^'^  ^        (o  Barn.  &  Adol.  1113—1116 ;  S.  C.  3  N.  &  M.  110;  3  L.  J.  (X.  S.)  M.  C.  32.) 

A  party  found  guilty  by  a  jvay  at  a  Session  iTreg:ularly  holden  is 
entitled  to  have  the  record  of  the  proceedings  correctly  made  up  according 
to  the  fact ;  and  this  Court  will  grant  a  mandamus  to  the  justices  to  make 
up  such  record. 

A  RULE  had  been  obtained  by  Bodkin  in  last  Term  calling 
on  the  justices  of  the  county  of  Middlesex  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue  commanding  them  to  make 
up  the  record  of  the  conviction  of  James  Bowman  at  the  General 
Quarter  Sessions  of  the  peace  and  Sessions  of  oyer  and  terminer, 
held  in  the  month  of  July,  1888,  at  the  Sessions  house  for  the 
said  county,  and  to  give  a  copy  of  such  record  to  the  said  James 
Bowman  or  his  attorney. 

It  appeared  from  the  affidavits,  that  the  Sessions  were  duly 
held  on  Monday,  the  Ist  of  July ;  that  bills  of  indictment  were 
then  presented  to  the  grand  jury,  and  witnesses  sworn,  and  that, 
among  others,  an  indictment  for  felony  was  presented,  and 
witnesses  sworn,  against  the  prisoner  Bowman  on  that  day. 
That  on  the  same  day  the  Court  adjourned,  and  the  justices  did 
not  meet  again  for  general  business  till  Thursday,  July  4th. 
That  the  adjournment  was  till  Tuesday  the  2nd ;  on  which  day, 
no  justices  being  present,  the  Court  was  opened  by  the  crier; 
some  justices  attended  at  different  times  during  the  day,  and 
in  the  evening  the  crier  adjourned  the  Court,  no  justices  being 
present.  That  on  Wednesday  the  Court  was  again  opened  and 
adjourned  as  before  by  the  crier,  who  stated,  on  enquiry  sub- 
sequently made,  that  it  had  always,  during  his  time,  been  usual 
so  to  open  and  adjourn  the  Court  while  the  grand  jury  were 
[*iii4j  sitting,  though  business  was  not  transacted  *in  Court.  That 
the  grand  jury  continued  sitting ;  and  on  Wednesday  (the  3rd), 
two  justices  attended  and  received  bills  from  them,  and  amongst 
others  a  true  bill  against  Bowman.  That  on  Thursday  (4th), 
the  Sessions  met  and  heard  appeals ;  and  on  Friday,  Bowman 
was  tried,  among  others,  and  convicted,  and  was  ordered  to  be 
transported,  and  an  order  for  his  transportation  was  made  out 
by  the  deputy  clerk  of  the  peace.     That  on  a  subsequent  day, 
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upon  the  trial  of  a  prisoner  at  the  Old  Bailey,  it  was  objected         Rkx 
by  counsel  that  the  bill  of  indictment  had  not  been  duly  found         the 
at  the  above  Sessions,  inasmuch  as  the  prosecutor  and  witnesses    mJd^^kx^ 
had  been  sworn  on  one  of  the  days  subsequent  to  the  adjourn- 
ment on  Monday,  July  1st,  after  which,  as  it  was  contended,  the 
Court  of  Quarter  Sessions  had  never  regularly  met.     That  after- 
wards a  similar  objection  was  made  at  the  said  Court  of  Quarter 
Sessions  on  the  trial  of  a  party  charged  there  with  an  assault. 
That  the  justices  allowed  the  objection,  thereby  determining  that 
the  said  Quarter  Sessions  had  lapsed  on  the  2nd  of  July;  and 
the  Court  thereupon   separated.     That  a   special  commission 
afterwards  issued,  under  which  several  prisoners  who  had  before 
been  acquitted  and  convicted  at  the  Old  Bailey  Sessions  upon 
bills  found  under  the  same  circumstances  as  those  above  stated, 
were  again  tried  at  the  Old  Bailey;  but  Bowman  was  not  put 
upon  his  trial  before  the  commissioners.     That,  by  direction 
of  the  Secretary  of  State,  fresh  bills  of  indictment  were  preferred, 
at  the  Middlesex  Session,  September,  1888,  against  the  several 
prisoners,  including  Bowman,  who  had  been  convicted  at  the 
lapsed  Session.    That  a  true  bill  was  found  against  Bowman, 
and  he  was  thereupon  arraigned  at  the  Old  Bailey  Sessions  for 
the  same  felony  as  that  charged  in  the  *former  indictment.      [  'ins  j 
That  on  being  called  upon  to  plead,  he  pleaded  his  former 
conviction,  and  time  was  given  him  to  apply  to  the  clerk  of  the 
peace  for  a  copy  of  the  record  of  the  former  conviction,  which 
could  not  be  obtained,  no  such  record  having  been  made  up. 
That  the  case  was  then  deferred  till  the  9th  of  September,  upon 
which  day,  in  pursuance  of  a  notice  given  to  the  deputy  clerk 
of  the  peace,  the  latter  attended  at  the  Old  Bailey  with   the 
documents  touching  the  Grst  indictment,  conviction,  and  sentence, 
but  without  any  formal    record  whereby  the  prisoner  could 
substantiate  his  plea.     That,  by  two  successive  orders  of  the 
Court,  the  prisoner  was  remanded  from  Session  to  Session,  in 
order  that  he  might  obtain  the  copy  of  the  record ;  and  that 
an  application  was  made  for  it  on  his  behalf  at  the  Middlesex 
Sessions,  but  refused.    It  appeared  also  from  the  affidavit  of 
the  deputy  clerk  of  the  peace,  that  it  was  not  usual  to  make 
up  records  of  proceedings  at  the  time  of  their  taking  place ;  that 
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Rex         no  record  of  the  conviction  of  James  Bowman  had  been  made 

The         up>  and  that  he  (the  clerk)  believed  no  such  record  coald  be 

MiDDLEsraT    ^^^6  up>  inasmuch  as  according  to  the  determination  of  the 

justices,  the  said  Court  of  Quarter  Sessions  of  the  Peace  which 

commenced  on  the  1st  of  July,  lapsed  on  the  following  day. 

Sir  James  Scarlett  and  Barstow,  in  this  Term  (January  21st), 
shewed  cause : 

The  Sessions  not  having  been  properly  adjourned  on  the  2nd 
of  July,  it  is  impossible  to  make  up  a  valid  record  of  the  con- 
viction. The  trial  of  the  prisoner  was  without  authority,  and 
every  conviction  or  acquittal,  after  such  adjournment,  was  a 
nullity.  The  prisoner's  object  is  to  treat  the  record  as  valid 
[  '1116  1  for  the  purpose  of  pleading  autrefois  convict ;  *and  then,  having 
succeeded  on  that  plea,  to  treat  the  record  as  invalid,  and  one 
by  which  he  is  not  subject  to  punishment,  ^f  the  Court  were 
to  make  the  rule  absolute,  and  the  justices  should  return 
a  perfect  record  of  conviction,  the  prisoner  might  bring  a  writ 
of  error  and  assign  error  in  fact. 

(Patteson,  J. :  That  would  be  to  contradict  the  record,  which 
he  cannot  do :  Rex  v.  Carlisle  (i).) 

If  they  returned  a  record  stating  the  fact  truly,  then  the  record 
would  be  bad  in  point  of  law. 

Bodkin^  contra^  was  stopped  by  the  Court. 

Denman,  Ch.  J. : 

The  prisoner  has  a  right  to  have  the  record  of  the  proceedings 
which  passed  at  Sessions  correctly  made  up  and  to  make  any 
use  of  it  that  he  can.  The  rule  must  be  so  altered  as  to  require 
the  justices  to  make  up  a  record  not  of  the  conviction  but  of  the 
proceedings  had  and  taken  against  the  prisoner  Bowman. 

LiTTLEDALE,  Taunton,  and  Patteson,  JJ.  concurred. 

Rule  absolute  to  make  up  the  record  as  above  (2). 

(1)  2  B.  &  Ad.  362.  to  support  the  plea  of  antrefoU  wh- 

(2)  The  record  was  made  up,  and,  vict :  Bex  v.  Bowman,  6  Car.  &  P. 
on  being  produced  at  the  Old  Bailey      337. 

Sessions,  April,  1834,  was  held  not 
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IN  THE  COURT   OF   EXCHEQUER. 

WALTER  V.  CUBLEY(l).  ;^- 

(2  Crompton  &  Meeson,  151—153 ;  S.  C.  4  Tyrwh.  87 ;  3  L.  J.  (N.  S.)  Ex.  2.)        Exeh.  of 

Pleas. 
In  an  action  by  the  payee  against  the  acceptor  of  a  bill  of  exchange,         f  l^^l  1 

it  appeared  that  the  bill  had  originally  been  accepted  by  the  defendant. 

payable  at  his  own  house  in  King's  Boad,  Chelsea ;  but,  six  weeks  after 

the  delivery  of  the  bill  to  the  plaintiff,  the  defendant,  at  the  plaintiffs 

request,  altered  the  description,  by  making  it  *^  payable  at  J.  Bland's, 

Qreat  Surrey  Street,   Blackfriars :  '*   Held,   that  this  alteration  was 

immaterial. 

Assumpsit  on  two  bills  of  exchange  by  the  payee  against  the 
acceptor.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Lyndhurst,  C.  B.,  at  the  London  sittings  after  last  Trinity 
Term,  it  was  proved  that  the  bills  had  originally  been  accepted 
by  the  defendant,  payable  at  his  own  house  in  King's  Boad, 
Chelsea ;  but  that  about  six  weeks  after  they  had  been  delivered 
to  the  plaintiff,  the  plaintiff's  clerk  called  on  the  defendant,  and 
requested  him  to  alter  the  acceptance  by  making  the  bills 
payable  at  a  banker's.  The  plaintiff  said  he  had  no  banker,  but 
he  altered  the  acceptance,  by  making  the  bills  '^payable  at 
J.  Bland's,  Great  Surrey  Street,  Blackfriars."  The  plaintiff 
having  obtained  a  verdict — 

Erie  now  moved  for  a  new  trial : 

The  ^Iteration  of  the  acceptance  was  a  material  alteration, 
and  rendered  a  fresh  stamp  necessary.     *     *     * 

Lord  Lyndhurst,  C.  B.  :  [  i«2  ] 

The  alteration  here  is  made  by  the  acceptor,  and  it  does 
not  appear  to  me  that  it  makes  any  alteration  in  the  contract, 
))ut  that  it  merely  indicates  where  the  holder  is  to  apply  for 
payment. 

Bayley,  B.  : 

This  is  not  a  qualified  acceptance;  it  is  merely  an  intention 
that  the  bill  may  be  presented  at  Mr.  Bland's.     Suppose  the 

(1)  Bills  of  Exchange  Act,  1883,  s.  64  (2).— .R.  C. 

47—2 
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Walter      acceptor  had  then  removed  from  a  former  place  of  residence 

CuBLKY.      to  Mr.  Bland's,  would  it  not  be  proper  in  such  a  case  to  have 

said,  "you  may  now  present  it  to  me  at  Mr.  Bland's?"     For 

[  *wd  ]      tjjQ  purpose  of  this  bill  he  *says,  **  my  residence  is  at  Mr.  Bland's, 

Great  Surrey  Street,  Blackfriars."     In  all  the  cases  cited,  the 

alteration  was  made  without  the  knowledge  or  consent  of  the 

acceptor.     Here    it    is    quite   an   imiocent    act,   it  is   a   mere 

memorandum.     In   Trapp  v.  Spearman  (i)  Lord  Kbnyon  held. 

that,  adding  a  memorandum  where  the  bill  was  to  be  paid  when 

due  was  not  an  alteration  in  a  material  part. 

Rule  refused. 


^-         JOHNSON  AND  Another,  Assignees  of  COCHRANE, 
I'^^ch.of  A  Bankrupt,  v.  MARRIOTT. 

[  183  ]         (2  Crompton  &  Meeson,  183—189 ;  S.  C.  4  Tyrwh.  78  ;  3  L.  J.  (N.  S.)  Ex.  40; 

2  Dowl.  Pr.  Gas.  344.) 

Where  an  attorney  has  been  employed  in  a  cause  and  is  afterwards 
discharged  by  his  client,  not  on  the  ground  of  misconduct,  the  Court 
will  not  restrain  him  from  acting  for  the  opposite  party,  unless  it  dearly 
and  distinctly  appears  that  he  has  obtained  information  in  his  former 
character  which  it  would  be  prejudicial  to  the  cause  of  his  former  client 
to  communicate.  And,  therefore,  where  an  attorney  was  employed  by 
the  assignees  of  a  bankrupt  to  commence  an  action,  and  he  accordingly 
did  so,  and  went  on  to  issue,  and  in  the  course  of  his  employment  laid 
a  case  before  counsel,  containing  all  the  facts  of  the  case,  the  Court 
refused  to  restrain  him  from  acting  for  the  defendant  after  his  disniiss^al 
by  the  plaintiffs,  there  being  no  affidavit  by  the  parties  or  their  solicitor, 
shewing  that  the  attorney  had  obtained  a  knowledge  of  facts  which 
would  be  prejudicial  to  their  cause  to  commimicate,  nor  any  affidavit, 
stating  that  the  case  which  had  been  laid  before  counsel  disclosed  facts 
which  it  was  necessary  to  conceal,  and  which  would  bo  injurious  to  the 
plaintiffs  if  they  were  commimicated. 

W.  H.  Watsox  had  obtained  a  rule  to  shew  cause  why  the 
order  of  Mr.  Baron  Bayley,  for  changing  the  defendant's  attorney 
should  not  be  set  aside;  and  why  Mr.  Cyrus  Jay  should  not 
be  restrained  from  acting  as  the  defendant's  attorney,  and  should 
not  pay  the  costs  of  the  application,  upon  notice  being  given 
to  the  defendant  and  Mr.  Cyrus  Jay.  The  affidavits  on  which 
this  rule  was  obtained  w^ere  made  by  the  plaintiff's  present 
[  •isi  ]       attorney  and  his  clerk ;  and  *they  stated,  that,  in  the  year  1832, 

(1)  3  Esi).  57. 
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Mr.  Cyrus  Jay  was  appointed  the  attorney  to  the  plaintiffs,  as      Johnson 

If* 

assignees  of  Cochrane,  and  that  he  had,   as  their  attorney,    mabbiott. 

commenced  the  present  action  to  recover  some  goods  belonging 

to  the  bankrupt,   which   had    been  illegally  taken   under  an 

execution  by  the  defendant;  that,  in  1833,  he  was  discharged 

by  the  assignees;  and  that  it  appeared  from  his  bill  of  costs, 

that  he  had  delivered  the  issue  in  the  cause,  drawn  two  copies 

of  the  pleadings,  had  given  notice  of  trial,  had  communicated 

with  the  bankrupt,  and  '*  had  taken  the  opinion  of  counsel  on 

all  the  facts  of  the  case,"  and,  as  the  deponents  verily  believed, 

was  fully  acquainted  with  all  the  facts  and  circumstances  relating 

to  the  cause;  and  that  his  being  employed  by  the  defendant 

would  injure  the  plaintiffs  in   the  action.     Mr.  Jay  stated  in 

his  affidavit,  that  the  case  submitted  to  counsel  had  been  drawn 

up  by  a  former  solicitor  ;  and  that  he  was  not  further  acquainted 

with   the  facts  of  the  case  than  could  be  gathered  from   the 

declaration;    and   that   he  knew   no  more   of   them  than   an 

indifferent  person. 

Bompas,  Serjt.,  shewed  cause : 

It  may  be  admitted,  on  the  authority  of  Cholmondeley  v. 
Clinton  (1),  that  an  attorney  has  no  right  voluntarily  to  withdraw 
from  a  cause  and  to  go  over  to  the  other  side,  and  communicate 
what  he  has  learned  in  the  character  of  attorney  for  his  former 
client ;  but  if  the  party  voluntarily  takes  the  cause  from  his 
attorney,  it  is  his  own  fault,  and  any  other  person  is  at  liberty 
to  employ  him.  In  the  case  of  Cholmomleley  v.  Clinton,  the 
arguments  in  support  of  the  application  to  restrain  the  solicitor 
from  acting  for  Lord  Cholmondeley,  went  upon  the  ground  that 
he  was  not  at  liberty  to  reject  his  client  and  withdraw  from  his 
suit;  and  the  Lord  Chancellor  expressly  says  in  his  judgment, 
that  he  was  not  in  the  situation  of  a  solicitor  discharged  by  the 
client,  and,  therefore,  that  he  could  not  be  employed  by  the 
other  side ;  and  he  must  consequently  have  meant,  that,  if  he 
was  in  the  situation  of  a  *solicitor  discharged  by  his  client,  [  •iss  ] 
he  could  be  employed.  And  in  Grissell  v.  Peto  (2),  the  Com-t 
of  Common  Pleas  refused  to  restrain  the  defendant's  attomies 

(1)  13  R.  R.  183  (19  Ves.  2(51).        (2)  9  Bing.  1 ;  2  Moore  &  Scott,  568. 
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JoBHsoM  from  acting  in  the  cause,  on  the  gi'oond  that  they  had  obtained 
Mabbiott.  ^  knowledge  of  the  plaintifif's  case  in  the  course  of  a  Chancery 
suit,  in  which  they  had  been  acting  in  conjunction  with  the 
plaintiJBT,  and  in  which  the  defendant  had  no  attorney,  the 
defendant's  attornies  deposing,  that,  in  that  suit,  they  acted 
for  the  defendant.  It  is  submitted,  therefore,  that  the  defendant 
has  a  right  to  employ  an  attorney  when  he  has  been  discharged 
by  the  plaintiff.  Suppose  the  case  where  there  are  only  two 
attornies  in  a  country  town,  and,  after  the  plaintiff's  employing 
one,  he  discharges  him  and  employs  the  other,  it  might  l)e 
a  matter  of  the  greatest  inconvenience  if  the  other  side  were  not 
at  liberty  to  employ  him.  When  the  client  chooses  to  discharge 
his  solicitor  he  gives  up  his  retainer,  and  has  no  right  to  any 
control  over  him.  Here,  it  is  not  shewn  that  the  attorney  was 
discharged  for  misconduct.     That  is  not  pretended. 

W.  H.  WatsoTiy  contra  : 

It  will  be  necessary  to  call  attention  to  the  facts  of  the  case. 
The  action  was  brought  to  recover  money  levied  by  the  defendant 
on  the  bankrupt's  goods.  Counsel's  opinion  was  taken  on 
a  case.  Mr.  Jay  commenced  the  action,  delivered  the  declara- 
tion and  the  issue,  and  gave  notice  of  trial.  It  is  said,  that  the 
case  was  prepared  by  a  former  solicitor  to  the  assignees;  but 
it  is  dated  after  Mr.  Jay  had  been  appointed  attome}',  and  at 
least  the  facts  of  the  case  must  have  come  to  his  knowledge, 
even  if  he  did  not  prepare  it.  In  Chobiwndeleif  v.  Clinton,  one 
point  alone  was  determined,  namely,  that,  where  an  attorney 
had  discharged  himself,  he  could  not  be  employed  by  the  other 
side.  That  was  confirmed  by  all  the  equity  and  common  law 
[  *186  ]  Judges.  It  was  decided  on  the  principle  ''^that  an  attorney  is 
not  allowed  to  communicate  the  secrets  of  his  clients.  The 
reason  why  an  attorney,  as  a  witness,  is  not  at  liberty  to  state 
any  thing  communicated  to  him  by  his  client,  is,  because  it 
is  the  privilege  of  the  client  and  not  of  the  attorney.  A  client 
should  be  left  free  and  uncontrolled  in  the  choice  of  his  attorney, 
and  ought  to  have  a  right  to  discharge  him  for  other  causes 
than  misconduct.     Although  Lord  Eldon,  in  Beer  v.  lVard(\), 

(1)  23  R.  E.  3  (Jac.  77). 
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refused  to  restrain  the  defendant's  solicitor  from  giving  evidence  Johnson 
of  confidential  communications  which  came  to  his  knowledge  mabbiott. 
whilst  acting  as  the  clerk  of  the  plaintifiTs  solicitor,  that  was 
because  the  propriety  of  his  being  examined  was  for  the  con- 
sideration of  the  Court  before  which  he  might  appear  as  a 
witness;  and  in  Bricheno  v.  Thorp (i),  where  the  application 
was  to  restrain  a  solicitor  from  acting  for  parties  against  whom, 
during  his  clerkship,  his  former  master  was  employed,  upon 
general  allegations  of  his  having  in  his  former  service  obtained 
information  likely  to  be  prejudicial  to  the  clients  of  his  master, 
Lord  Eldon  clearly  admits,  that  the  rule  in  Cholmondeley  v. 
Clinton  is  not  confined  to  the  case  of  a  solicitor  ceasing  to  be 
employed  by  his  own  act  alone,  but  that  it  might  be  extended 
to  the  case  of  the  clerk,  if  it  were  shewn  that  mischief  would 
occur  from  allowing  him  to  be  employed. 

(Bayley,  B.  :  You  do  not  shew  in  your  afl&davits  that  there 
was  any  privileged  communication,  the  knowledge  of  which 
would  be  prejudicial.) 

The  attorney  must  have  acquired  a  knowledge  of  all  the  facts 
and  circumstances  of  the  cause  from  the  case  which  he  laid 
before  counsel. 

Bayley,  B.  : 

I  think  that  this  rule  ought  not  to  be  made  absolute.  In 
Cholmondeley  v.  Clinton  ^  Mr.  Montriou  was  restrained  from 
conducting  the  case  of  Lord  Cholmondeley,  because,  by  the 
private  agreement  between  *him  and  Mr.  Seymour,  his  partner,  [  •187  ] 
to  which  the  client  was  no  party,  he  was  not  to  act  as  attorney 
for  Lord  Clinton.  This  placed  him  in  the  situation  of  an 
attorney  discharged  by  his  own  act ;  and  it  seems  to  me,  that 
the  judgment  of  Lord  Eldon  assumes  that  he  might  have  been 
employed  had  he  been  dismissed  by  his  client.  That  case, 
however,  is  not  alone  the  foundation  of  my  opinion ;  but,  in  this 
particular  instance,  it  is  founded  on  a  defect  in  the  affidavits. 
There  are  one  or  two  cases  in  which  applications  of  this  nature 
have  been  considered ;  one  is,  the  case  of  Grissell  v.  Peto,  in 

(1)  23  K.  E.  69(Jac.  300). 
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Johnson      which  it  is  said,  that  an  attorney  ought  to  be  restrained  from 
Marriott,    acting,  where  he  has  obtained  information  which  should  not 
be  disclosed;  but  that  a  strong  case  should  be  made  out,  to 
authorize  the  Court  to  interfere.     In  Bricheno  v.  Thorpy  Lord 
Eldon  did  not  think  it  sufficient  to  warrant  his  interference, 
that  a  solicitor  for  parties,  against  whom,  whilst  a  clerk,  his 
former  master  had  acted,  had  gained  some  information  in  his 
situation  of  clerk  that  might  be  prejudicial;   but  he  desired 
to  have  it  pointed  out  in  what  particular  his  information  so 
obtained  would  be  prejudicial.     Now,  the  principal  foundation 
of  my  opinion  in  this  case  is,  that  the  client  makes  no  affida>'it. 
The  attorney  here  was  originally  concerned  for  the  assignees, 
who  can  best   tell   whether  they  made  any  confidential  com- 
munications, and  whether  it  would  be  prejudicial  to  them  if 
those  communications  were  disclosed.     They  neither  of  them 
make  any  affidavit ;  and  it  is  not  sworn,  that  they  ever  made 
any  communications  essential  to  be  kept  concealed.     But  it  is 
said,  that  the  case  submitted  to  counsel  must  have  contained 
some  such  information ;  if  so,  the  affidavits  should  have  stated 
that  the  case   did  contain   facts,  which   it  was  necessary  to 
conceal,  and  the  communication  of  which  would  be  injurious 
to  the  plaintiffs.   If  the  assignees  had  stated  that  they  had  made 
communications  of  essential  importance,  the  disclosure  of  which 
to  the  other  party  might  be  prejudicial  to  the  suit,  I  should  have 
[•188]       *paused  before  I  said  that  this  rule  ought  to  be  discharged,  and 
Mr.  Jay  be  permitted  to  act;  but,  when  the  present  attorney 
and  his  clerk  alone  make  affidavits,  I  am  of  opinion  that  the 
materials  are  not  sufficiently  strong  to  induce  the   Court  to 
restrain  Mr.  Jay  from  acting. 

BOLLAND,  B. : 

I  take  the  same  view  of  this  application  as  my  brother  Bayley. 
We  are  called  upon  to  determine  the  right  of  three  parties.  The 
defendant  wishes  to  employ  Mr.  Jay  as  his  attorney;  the 
practice  and  interests  of  Mr.  Jay  in  that  capacity  are  concerned ; 
and  the  plaintiffs  wish  to  prevent  the  defendant  from  availing 
himself  of  the  services  of  this  particular  attorney  in  the  present 
case.    Before  we  can  interfere  and  exercise  the  power  we  possess 
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in  restraining  the  rights  of  the  defendant  and  Mr.  Jay,  we  ought  Johnson 
to  be  satisfied  that  there  are  sufScient  facts  to  call  for  our  inter-  Marriott. 
position.  It  is  said  that  the  defendant  has  no  right  to  employ 
Mr.  Jay,  and  the  only  reason  that  can  be  collected  from  the 
affidavits  in  support  of  that  assertion  is,  that  he  has  been  before 
employed  and  discharged  by  the  opposite  party.  Now,  the 
opinion  of  Lord  Eldon  in  Cholmondeley  v.  Clinton,  after  con- 
sulting all  the  Judges,  the  Master  of  the  Bolls,  and  the 
Yice-Chancellor,  seems  to  have  been,  that  a  solicitor  discharged 
by  his  client,  not  on  the  ground  of  misconduct,  is  in  a  different 
.situation  from  a  solicitor  who  has  left  the  cause  voluntarily,  and 
that  the  former  may  be  employed  by  the  opposite  party.  Lord 
Eldon  appears  clearly  to  have  considered,  that,  if  an  attorney 
or  solicitor  be  discharged  by  his  client,  he  is  at  liberty  to  employ 
his  talents  and  exertions  for  the  opponent.  If  the  attorney 
afterwards  communicates  the  secrets  of  his  former  client,  or  if, 
in  the  service  of  his  new  client,  he  misconducts  himself,  by 
making  an  improper  use,  to  the  prejudice  of  his  former  client, 
of  knowledge  which  he  has  acquired  confidentially  in  the  course 
of  his  former  employment,  the  Court  may  be  applied  to,  to 
interfere  by  the  *exercise  of  their  discretion.  It  does  not  appear  [  '189  ] 
to  me  that  the  facts  of  this  case  warrant  our  interfering  in  the 
manner  prayed  for  by  this  rule. 

Gurney,  B.  : 

I  concur  in  opinion  with  the  rest  of  the  Court.  I  do  not  mean 
to  say,  that,  if  an  attorney  conducts  himself  in  such  a  way  as  to 
procure  his  discharge,  the  Court  would  not  restrain  him  from 
acting  for  the  other  side,  for,  in  that  case,  his  discharge  would 
be  caused  by  his  own  act ;  but  I  think,  that,  at  all  events,  it  was 
incumbent  on  the  plaintiffs  to  shew  in  their  affidavits  that  some 
confidential  communication  had  been  made,  the  disclosure  of 
which  might  be  prejudicial  to  them ;  and  that  not  having  been 
done  in  the  present  case,  I  think  that  this  rule  must  be  discharged. 

Hale  disehanjciL 
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1^  WILKINS  V.  "WRIGHT,  Esq. 

Kxeh.  or        (^  Crompton  &  Meeeon,  191—209 ;  S.  C.  3  Tyrwh.  824 ;  3  L.  J.  (N.  S.)  Ex.  40.) 

\  l^\\  ^^  ^6  ^m»  of  making  aii  order  of  bastardy  the  magistrate's  clerk 

delivered  an  order  in  a  correct  form  to  the  parish  officers,  but  deli>-ered 
to  the  reputed  father  an  order,  in  which  the  mother  was  ordered  to  pay 
1«.  6d.  weekly,  instead  of  the  father ;  but,  at  the  same  time,  the  magis- 
trate told  the  reputed  father  that  he  must  pay  1«.  Qd,  per  week ;  and  the 
parish  officers  afterwards  served  him  with  a  copy  of  the  order  in  their 
possession :  Held,  that,  as  the  parish  officers  were  the  proper  parties 
to  have  the  custody  of  the  order  of  bastardy,  the  one  delivered  to  them 
must  be  deemed  the  original,  and  the  defective  order  to  the  father  only 
a  **  notice  thereof,"  imder  18  Eliz.  c.  3,  s.  2  (1),  the  defect  in  which  might 
be  cured  by  the  statement  of  the  magistrate  at  the  time  of  making  tho 
order,  or  by  a  subsequent  service  of  a  correct  copy  of  the  valid  order ; 
and  that  the  father  was  not  justified  in  refusing  to  pay  the  arrears  of 
maintenance. 

A  warrant  of  commitment  for  neglecting  and  refusing  to  pay  a  siun 
awarded  by  an  order  of  maintenance,  imder  49  Geo.  III.  c.  68,  s.  3  (2), 
must  shew  cleatly  all  that  is  required  b}'^  the  statute  to  give  the  magis- 
trate authority  to  commit;  and  therefore  such  commitment  is  bad 
where  it  omits  to  state  that  there  was  a  complaint  on  oath  by  one  of 
the  overseei's  of  the  parish  liable  to  maintain  the  child,  an  adjudication 
by  the  magistrate,  that  at  the  time  of  the  commitment  a  sum  «as 
due  and  unpaid ;  that  the  party  charged  was  called  upon  for  his  defence, 
and  that  he  did  not  shew  any  reasonable  or  sufficient  cause  for  not 
pajdug. 

Trespass  for  false  imprisonment  against  the  defendant,  a 
justice  of  the  peace  for  the  county  of  Norfolk. 

At  the  trial,  before  Vaughan,  B.,  at  the  last  Spring  Assizes,  at 
Norwich,  it  appeared  in  evidence  that  an  order  of  filiation  was 
made  by  two  magistrates  on  the  plaintiff;  that  the  plaintiff, 
when  the  order  was  made,  received  an  order,  in  which,  through 
the  mistake  of  the  justice's  clerk,  the  name  of  the  mother  of  the 
child  was  inserted  instead  of  his  own ;  but  at  the  same  time  a 
correct  order  was  delivered  to  the  parish  officers.  One  of  the 
magistrates  also  told  the  plaintiff  that  he  must  pay  Is.  Get.  per 
week;  and  on  his  refusal  some  time  after  to  pay  arrears  of 
maintenance,  on  the  ground  of  the  insertion  of  the  wrong  name 
in  the  order,  the  parish  officers  sensed  him  with  a  corrected  copy. 
[  •192  ]       The  following  warrant  of  commitment,  upon  which  *the  defendant 

(1)  Bepealeil,  S.  L.  1^  Act,  1863.        Amendment  Act,  1872  (35  &  30  Vict. 
\:l)  Repealed,  S.  L.  B.  Act,  1872      c.  65),  s.  4.— K,  C. 
(No.  2).    See  now  the  Bastard j'  Laws 
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was  taken  to  prison,  in  respect  of  which  taking  this  action  was      Wilkins 
brought,  was  afterwards  made  by  the  defendant :  Wbioht. 

''  Norfolk,  to  wit.  To  Stephen  King,  especially  appointed  a 
constable  for  this  turn  and  purpose,  and  to  the  constable  of  New 
Buckenham,  in  the  said  county  of  Norfolk,  and  to  the  keeper 
of  the  House  of  Correction  at  the  Castle  of  Norwich,  in  the  said 
county.  Whereas  William  Wilkins,  of  Great  EUingham,  in  the 
county  of  Norfolk,  shoemaker,  was  this  day  brought  before  me, 
John  Wright,  Esq.,  one  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  dated  the  5th  day  of  November,  1829, 
for  the  maintenance  of  a  male  bastard  child,  born  in  the  said 
parish  of  New  Buckenham,  of  the  body  of  Sarah  Aldis,  he  the 
said  William  Wilkins  being  adjudged  the  reputed  father  of  the 
said  bastard  child.  And  whereas  it  hath  appeared  unto  me  that 
the  said  William  Wilkins  hath  had  notice  of  the  said  order ;  and 
Henry  Ely,  one  of  the  overseers  of  the  poor  of  the  parish  of  New 
Buckenham,  hath  made  oath  before  me  that  the  said  William 
Wilkins  hath  not  observed  and  performed  the  said  order ;  but 
that  there  is  now  due  and  owing,  on  account  of  the  said  order,  to 
the  IGth  day  of  May  instant,  the  sum  of  fifteen  shillings,  the 
same  having  been  demanded  of  him  the  said  William  Wilkins, 
and  that  he  hath  refused  to  pay  the  same ;  these  are,  therefore, 
to  require  you  the  said  constable  to  take  the  said  W.  Wilkins, 
and  to  convey  him  to  the  said  House  of  Correction ;  and  you  the 
haid  keeper  are  hereby  required  to  receive  him  the  said  W.  Wilkhis 
into  your  custody  in  the  said  House  of  Correction,  and  him  there 
safely  keep  to  hard  labour  for  the  space  of  three  months,  unless 
the  said  sum  of  fifteen  shillings  due  on  account  of  the  said  order 
of  bastardy  shall  be  sooner  paid  and  discharged,  or  he  shall 
otherwise  be  discharged  in  due  course  of  law.  Given  under  my 
hand  and  seal,  the  18th  day  of  May,  in  the  year  of  *our  Lord,  [  •193  ] 
1832.''  The  counsel  for  the  defendant  submitted  that  the 
plaintiff  ought  to  be  nonsuited,  the  order  delivered  to  the  parish 
officers  being  correct,  and  that  that  must  be  considered  as  the 
original  order ;  that  the  plaintiff  was  merely  entitled  to  notice 
of  the  order,  and  that  a  good  notice  of  the  order  had  been  given 
— first,  by  the  magistrate  at  the  time  of  making  the  order,  and, 
secondly,  by  the  amended  copy  which  was  afterwards  served. 
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WiLKiNs  On  the  other  hand,  it  was  contended  that  the  plaintiff  was 
Wbioht.  entitled  to  treat  the  order  deli  veiled  to  him  as  the  original,  and 
that  being  defective  the  commitment  was  unauthorized.  The 
learned  Baron  nonsuited  the  plaintiff,  but  desired  the  jury  to 
assess  the  amount  of  the  plaintiff's  damage,  in  order  to  avoid 
the  expense  of  another  trial,  should  the  Court  be  of  a  different 
opinion :  the  jury  accordingly  assessed  the  damages  at  5L  In 
the  course  of  his  address  to  the  jury  in  reply,  the  counsel  for  the 
plaintiff  adverted  to  a  defect  in  the  warrant  of  commitment. 
Kellf/  having  in  Easter  Term  obtained  a  rule  to  enter  a  verdict 
for  51, ;  in  the  following  Term — 

13.  Andrews  shewed  cause  : 

The  order  delivered  to  the  plaintiff  cannot  be  considered  as 
the  original  order  upon  which  the  warrant  of  commitment  was 
founded,  but  only  as  a  notice  thereof  to  the  plaintiff  pursuant  to 
statute  18  Eliz.  c.  3,  s.  2.  That  statute  only  requires  that  the 
reputed  father  shall  have  notice  of  the  order,  but  does  not  say 
either  that  the  original  order  or  even  a  copy  shall  be  given  to 
him.  The  parish  officers,  whose  duty  it  is  to  enforce  obedience 
to  the  order,  are  the  parties  to  whom  the  order  is  to  be  delivered ; 
and,  consequently,  the  order  which  was  delivered  to  them  must 
be  taken  to  be  the  original,  and  that  order  was  correct.  It 
becomes  a  question,  therefore,  whether  there  was  a  sufficient 
notice.  The  defective  notice  in  the  first  instance,  by  delivering 
[  '19^  J  the  order  to  the  plaintiff,  wherein  the  mother  was  ordered  *to 
pay  instead  of  the  father,  was  rectified  by  the  oral  statement  of 
the  magistrate  to  the  plaintiff  at  the  time,  that  he  was  to  pa}* 
Is.  M,  per  week ;  at  all  events,  it  was  rectified  by  the  subsequent 
service  of  an  accurate  copy  by  the  overseers.  The  plaintiff  was 
not  put  in  a  worse  situation,  as  he  might  have  appealed  to  the 
Sessions:  Rexy.  Justices  of  Southaiiqyton  (i),  liexy.  TAac/:«vZ/ (2). 
The  order,  being  in  the  usual  form,  could  not  in  reality  have 
misled  the  plaintiff,  as  it  must  have  been  obvious  to  him  that 
the  insertion  of  the  mother's  name  was  a  mere  mistake  of  the 
magistrate's  clerk.  It  has  been  held,  even  in  the  case  of  a 
conviction,  that  such  a  mistake  may  be  corrected,  and  therefore 

(1)  18  R.  B.  420  (6  M.  &  S.  394).         (2)  4  B.  &  C.  62 ;  GDowl.  &  Ry.  61. 
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this  mistake  cannot  be  conclusive  as  to  the  order :    Rex  v.      Wilkins 
Barker  (i),  Massey  v.  Johnson  (2),  and  Rex  v.  Alien  (3).  W'bioht. 

Kelly,  contra  : 

The  order  delivered  to  the  plaintiff  was  not  merely  a  notice 
of  the  order,  but  the  original  order  itself,  or  a  duplicate  original, 
as  it  does  not  appear  which  was  drawn  up  first.  They  were  both 
made  at  the  hearing  of  the  information,  and  formed  either  one 
or  two  orders.  If  one  only,  they  are  both  void.  They  resemble 
the  case  of  a  lease  and  counterpart,  where  they  vary  in  some 
substantial  matter,  as  the  amount  of  rent ;  in  which  case  they 
are  both  void.  Or,  they  are  analogous  to  the  case  of  Grant  v. 
Fletcher  (4),  where  a  broker  delivered  bought  and  sold  notes  to 
the  contracting  parties  materially  differing  from  each  other; 
and  it  was  held  that  the  variance  vitiated  the  contract.  The 
magistrate  had  no  power  to  make  two  orders,  and  therefore  one 
of  them  must  be  void ;  and  the  onus  was  on  the  defendant  to 
shew  that  the  order  delivered  to  the  parish  officers  was  the 
original.  He  then  *proceeded  to  take  objections  to  the  validity  [  *^^''  1 
of  the  warrant  of  commitment.  But  the  counsel  for  the  defen- 
dant, not  having  been  aware  that  any  objection  of  this  kind  was 
to  be  raised,  was  not  prepared  to  argue  it ;  and  the  Court  there- 
fore postponed  the  argument  on  that  point  to  this  Term.  On  the 
question  which  had  been  argued — 

Bayley,  B.,  said : 

On  this  point  I  feel  no  difficulty.  When  I  look  at  the  pro- 
visions of  the  statute  of  Eliz.,  I  find  their  declared  object  to 
be  the  relief  of  the  parish  burthened  with  the  charge  of  the 
illegitimate  child ;  and,  consequently,  the  officers  of  the  parish  to 
be  relieved  are  the  natural  depositories  of  the  order.  They  are 
the  parties  to  see  to  the  performance  of  it ;  and  if  it  be  delivered 
to  the  father,  and  he  takes  it  away,  how  can  they  enforce  it  ?  It 
appears  to  me,  therefore,  that  the  order  delivered  to  the  parish 
officers  must  be  considered  as  the  original  order,  and  the  order 
given  to  the  reputed  father  merely  as  a  notice ;  and  that,  when 

(1)  1  East,  186.  (4)  29  R.  E.  286  (5  B.  &  C.  436; 

(2)  12  East,  67.  8  Dowl.  &  Ry.  59). 

(3)  15  East,  333. 
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WILKIN8      there  is  any  variance,  the  former  is  to  be  looked  to.     This  is  not 

Wright,      lik©  the  case  of  the  two  brokers'  notes,  because  there  it  was 

necessary  to  refer  to  both  the  notes  for  the  purpose  of  ascertaining 

the  real  agreement,  and  no  more  credence  could  be  given  to  one 

than  the  other. 

And  now,  in  this  Term,  Bigfjs  Andrews  argued  in  support 
of  the  validity  of  the  warrant  of  commitment : 

The  first  objection  is,  that  the  warrant  of  commitment  is  bad, 
because  it  does  not  state  that  the  order  of  filiation  was  proved 
upon  oath.  The  objection  proceeds  upon  a  clear  misconstruction 
of  the  words  of  the  statute.  All  that  the  statute  requires  to  he 
proved  in  that  respect  is  that  which  is  to  be  done  previously  to 
the  warrant  of  apprehension.  The  proof  of  the  order  of  filiation 
is  only  necessary  before  the  magistrate  who  grants  the  warrant 
of  apprehension,  who  may  be  a  different  magistrate  from  the  one 
who  makes  the  warrant  of  commitment ;  and  the  law  will  presume 
!  iy*»  ]  *that  the  former  magistrate  has  performed  his  duty  properly,  by 
requiring  proof  on  oath  of  the  order  of  filiation  before  granting; 
the  warrant  of  apprehension. 

(Batley,  B.  :  Perhaps  it  was  not  necessary  that  the  order  of 
filiation  should  be  proved  before  the  magistrate  who  makes  the 
warrant  of  commitment.) 

The  only  evidence  essential  on  the  party  apprehended  being 
brought  before  the  committing  magistrate  is,  that  the  money  is 
unpaid,  and  has  been  demanded  and  refused.  This  is  clearly 
shewn  on  the  face  of  this  warrant.  It  is,  ''And  whereas  it  hath 
appeared  unto  me  that  the  said  William  Wilkins  hath  bad  notice 
of  the  said  order ;  and  Henry  Ely,  one  of  the  overseers,  hath 
made  oath  before  me  that  the  said  William  Wilkins  hath  not 
observed  and  performed  the  said  order ;  but  that  there  is  now 
due  and  owing  on  account  of  the  said  order,  to  the  16th  of  May 
instant,  the  sum  of  158.,  the  same  having  been  demanded  of  him 
the  said  William  Wilkins,  and  that  he  hath  refused  to  pay  the 
same."  Therefore,  the  oath  must  have  been,  that  the  plaintiff 
had  not  observed  the  order  of  bastardy ;  so  that  the  overseer 
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swears  to  the  order  of  bastardy,  if  that  were  necessary.  It  is  not  nvilkins 
absolutely  necessary  to  set  forth  that  the  party  was  charged  on  wbight. 
oath.  It  is  sufficient  if  the  offence  for  which  the  party  is  com- 
mitted appears  with  convenient  certainty.  In  Rex  v.  Wyndham  (i) , 
confirmed  by  Pratt,  Ch.  J.,  in  Rex  v.  Wilkes  (2),  it  was  held  that 
commitments  may  be  without  oath;  and  it  is  there  said  by 
Parker,  Gh.  J.,  that  the  not  mentioning  it  to  be  upon  oath  is  not 
conclusive  that  it  was  not  upon  oath.  In  2  Hawkins's  Pleas  of 
the  Crown,  120,  s.  17,  it  is  said,  ''  It  is  safe  to  set  forth  that 
the  party  is  charged  on  oath,  but  this  is  not  necessary."  But 
enough  should  be  shewn  as  an  authority  to  imprison :  Wickes  v. 
Clutterbuck{3).  Here  the  warrant  sets  forth  the  offence  and 
jurisdiction  ;  it  sets  forth  the  original  order,  and  alleges  that  the 
party  was  brought  before  the  magistrate,  and  *sub8tantially  that  [  •197  j 
he  has  not  paid  the  money,  because  it  states  that  the  money  is 
now  due,  and  directs  that  the  party  shall  be  kept  in  prison  till  it 
is  paid ;  and  it  states  also  a  demand  and  refusal,  and  therefore 
it  shews  sufficient  to  justify  the  magistrate  in  committing  the 
plaintiff.  Secondly,  where  commitments  are  founded  on  previous 
proceedings,  there  is  no  instance  in  which  such  previous  pro- 
ceedings are  required  to  be  stated  upon  oath.  In  all  cases  of 
commitments  there  is  no  one  form  in  which  the  conviction  is 
stated  on  oath.  In  Rex  v.  Harpur  (4)  the  conviction  merely  is 
recited.  There  are  cases  directly  in  point  with  respect  to  orders. 
In  Rcxv.  Helps  (5),  the  warrant  of  commitment  recited  the  appeal 
and  order  of  Sessions  ;  but  there  was  no  oath.  So,  in  Ex  paHe 
Addis,  before  cited.  And  in  Rex  v.  Wilkes  (2),  it  was  held,  that 
it  is  not  necessary  to  shew  that  the  facts  stated  were  proved  upon 
oath.  If  stated  as  facts  they  must  be  taken  to  have  come  to  the 
magistrate's  knowledge  in  the  formal  and  regular  way.  The  order 
is  proved  by  the  production  of  it.  It  was  not  necessary  to  state 
that  the  plaintiff  had  not  shewn  sufficient  cause.  The  magistrate 
is  the  sole  judge  of  the  sufficiency  of  the  cause.  It  is  not  a  fact 
which  is  to  be  proved,  but  something  which  is  to  satisfy  the  mind 
of  the  magistrate.    Whether  he  was  satisfied  or  not  was  solely 

(1)  1  Str.  3.  Moore,  63). 

(2)  2  Wilfl.  158.  (4)  1  Dowl.  &  Ry.  222. 

(3)  27  B.  B.  692  (2  Bing.  483;  10  (5)  3  M.  &  S.  331. 
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wiLKiNs      for  him ;  the  Court  could  not  inquire  into  it.     Then  it  appears 
Wright,      hy  the  fact  of  commitment  that  the  magistrate  was  not  satisfied 
that  sufficient  cause  was  shewn. 

Kelhj,  contra  : 

This  warrant  shews  no  oflFence  and  no  jurisdiction.  The 
statute  is  to  be  looked  to  for  the  purpose  of  seeing  what  is  to  be 
done  before  a  magistrate  can  imprison  on  such  a  charge.  The 
49  Geo.  III.  c.  68,  s.  3,  after  enacting,  that  if  the  reputed  father 
r  'I'-^s  1  shall  refuse  to  pay  *the  sum  he  has  been  ordered  to  pay,  a  justice 
of  the  peace  shall  issue  his  warrant  of  apprehension  to  bring  him 
before  him,  &c.,  proceeds,  "  And  if  such  reputed  father  shall  not 
pay  such  sum  or  sums  of  money  as  shall  appear  to  the  said 
justice  before  whom  he  is  brought  to  be  due  and  unpaid,  or  shall 
not  shew  to  such  justice  some  reasonable  and  sufficient  cause  for 
not  so  doing,"  in  that  case  the  justice  is  empowered  to  commit 
him.  It  was,  therefore,  essential,  that  the  magistrate  should  be 
satisfied,  first,  that  the  money  was  due  and  unpaid  at  the  time ; 
secondly,  that  the  reputed  father  refused  to  pay  it,  and  that  no 
sufficient  cause  was  shewn  for  not  paying.  This  warrant  does 
not  state  any  one  of  those  matters.  All  these  requisites  are  set 
forth  in  the  form  in  Mr.  Chitty's  edition  of  Burn's  Justice  (i), 
and  upon  principle  must  be  inserted.  It  might  be  otherwise 
if  this  were  a  commitment  for  trial  only ;  but  it  is  a  commitment 
in  execution,  and  it  therefore  requires  the  same  degree  of  strict- 
ness and  formality  as  a  conviction.  In  Rex  v.  Cooper  (a),  it  was 
held  that  a  commitment  under  6  Geo.  III.  c.  25,  s.  3,  must  state 
that  the  party  had  been  convicted,  and  that  setting  forth  that  he 
was  charged  on  oath  was  insufficient ;  and  a  similar  objection 
was  held  good  on  a  commitment  under  the  Vagrant  Act, 
17  Geo.  n.  c.  5  :  Rex  v.  Rhodes  (3).  So,  in  Ex  jmrte  Aldridge  (4), 
the  statement  of  a  conviction,  without  saying  "on  oath,"  was 
held  insufficient.  In  Rex  v.  Corden  (5),  the  Court  said,  "  that  a 
tight  hand  ought  to  be  kept  over  these  summary  convictions;  and 
it  ought  to  appear  to  the  Court  that  the  justice  has  jurisdiction 

(1)  Vol.    1,  p.   393,   Mr.   Chittj-'s  (3)  4  T.  E.  220. 

edition.  '  (4)  2  B.  &  C.  600 ;  4  Dowl.  &  By.  83. 

(2)  6  T.  E.  509.  (5)  4  Biur.  2218. 
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over  the  case ;  they  ought  to  be  kept  to  a  proper  degree  of  strict-      Wilkins 


V, 


nesB,  and  not  to  be  made  arbitrarily  and  without  authority."  wbioht. 
The  first  resolution  in  Dr.  GroenveWs  case  (i)  is,  that ''  the  cause 
of  commitment  ought  to  be  certain,  to  the  *end  that  the  party  [  *199  ] 
may  know  for  what  he  suffers,  and  how  he  may  regain  his  liberty." 
In  Wickes  v.  Clutterbuck(2),  a  warrant  of  commitment  under  statute 
5  Geo.  III.  c.  14,  was  held  bad,  for  omitting  to  state  that  the  pond 
or  pool  in  which  the  plaintiff  was  alleged  to  have  fished  was  in 
some  inclosed  ground  and  private  property,  that  being  essential 
to  give  the  justice  an  authority  to  imprison.  Here,  it  is  equally 
necessary  to  give  the  magistrate  jurisdiction  to  commit,  that  it 
should  appear  that  the  party  committed  had  not  shewn  reasonable 
and  sufficient  cause  why  he  should  not  pay  the  sum  due  for  main- 
tenance. It  was  also  determined  in  Wickes  v.  Clutterlmck,  that 
a  previous  regular  conviction,  which  was  referred  to  in  the 
warrant,  did  not  protect  the  magistrate,  if  the  warrant  of 
commitment  did  not  shew  an  offence  over  which  the  magistrate 
had  jurisdiction ;  much  less,  therefore,  in  the  present  case  will 
the  regularity  of  the  proceedings  before  the  first  justice  who 
granted  the  warrant  for  apprehension  be  assumed  to  supply  the 
defects  in  this  warrant,  or  afford  a  justification  for  the  defendant. 

Cnr,  adv.  vult, 

Baylby,  B.  : 

In  this  case  the  question  turned  on  the  validity  of  a  warrant 
of  commitment,  whereby  the  plaintiff  was  committed  to  prison 
for  three  months,  unless  he  paid  the  sum  of  15«.  due  on  account 
of  an  order  of  maintenance.  This  was  not  merely  a  warrant  of 
commitment  but  a  conviction,  therefore  the  Act  requires  that 
it  should  appear  on  the  face  of  it  that  the  magistrate  had  juris- 
diction, that  he  did  convict,  and  that  he  had  good  grounds 
for  convicting.  The  proceeding  was  founded  on  the  statute 
49  Geo.  III.  c.  68,  s.  3,  which  enacts,  that  if  the  reputed  father 
of  a  bastard  child,  on  whom  any  order  of  filiation  or  maintenance 
shall  have  been  made  by  the  Court  of  Quarter  Sessions,  or  by 
two  justices  of  the  peace  and  confirmed  by  the  Court  of  Quarter 
Sessions,  or  against  which  no  appeal  ^shall  have  been  made,  shall       [  *200  ] 

(1)  1  Ld.  Ray.  213.  (2)  27  B.  R.  692  (2  Bing.  483 ;  10  Moore,  63). 
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wiLKiiis      neglect  or  refuse  to  pay  the  sum  he  has  been  ordered  to  pay  by 
Wright,      such  order,  a  justice  of  peace,  on  complaint  made  to  him  by  one 
of  the  overseers  of  the  parish  liable  to  the  maintenance  of  the 
child,  and  upon  proof  on  oath  of  the  order,  and  of  such  sum  or 
sums  being  unpaid,  and  of  a  demand  and  refusal  of  payment, 
shall  issue  his  warrant  to  apprehend  such  reputed  father,  and 
**  to  bring  him  before  such  justice,  or  any  other  justice  of  the 
same  county,  &c.,  to  answer  such  complaint ;  and  if  such  reputed 
father  shall  not  pay  such  sum  or  sums  of  money  as  shall  appear 
to  the  said  justice  before  whom  he  is  brought  to  be  due  and 
unpaid,  or  shall  not  shew  to  such  justice  some  reasonable  and 
sufficient  cause  for  not  so  doing,"  the  justice  is  empowered  to 
commit  him.     This  statute,  therefore,  requires  that  there  should 
be  a  complaint  made  to  the  first  justice  by  the  overseer  of  the 
parish  chargeable,  proof  on  oath  of  the  order,  of  the  sum  due, 
and  of  a  demand  and  refusal,  before  he  is  competent  to  act,  and 
to  issue  his  warrant  to  call  upon  the  party  to  appear  ''  to  answer 
such  complaint."    From  the  words  of  the  statute,  it  appears 
that  the  party  is  to  have  notice  of  the  complaint,  and  what  is 
to  be  proved  against  him,  in  order  that  he  may  prepare  for  his 
defence.     Now,  in  this  warrant  it  does  not  appear  that  there  was 
any  complaint,  by  whom  it  was  preferred,  or  what  it  was,  or  to 
whom  it  was  made ;  neither  does  it  appear  by  whom  the  order 
of  maintenance   was  made,  or  that  it  was  unappealed  from. 
From  first  to  last  it  does  not  set  out  what  the  charge  was,  nor 
does  it  shew  that  the  party  was  called  upon  to  make  his  defence, 
or  that  the  magistrate  adjudicated  on  the  fact  of  non-payment 
of  the  money  due,  or  that  he  had  not  shewn  reasonable  cause 
why  he  should  not  pay.     I  think  it  was  the  bounden  duty  of  the 
magistrate  to  set  forth  in  his  commitment  the  complaint  that 
the  party  had  an  opportunity  of  answering,  and  that  he  did  not 
[  •201  ]       shew  reasonable  grounds  *why  he  should  not  pay.     Upon  the 
grounds,  therefore,  that  these  requisites  do  not  appear  on  the 
face  of  this  warrant  of  commitment,  I  think  it  is  clearly  bad. 

Vaughan,  B.  : 

As  I  view  the  questions  which  have  been  argued  upon  the  rule 
granted  for  setting  aside  the  nonsuit,  and  entering  a  verdict  for 
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the  plaintiff,  in  a  light  differing  from  my  learned  brothers  Wilkins 
(although  ultimately  arriving  at  the  same  conclusion),  I  will  wbiqht. 
state  the  grounds  of  my  opinion.  I  do  not  hesitate  to  avow 
that  I  have  struggled  hard  to  support  this  commitment,  anxious 
to  prevent  justice  from  being  entangled  in  a  net  of  form,  and  to 
extend  that  protection  to  magistrates  to  which  they  are  entitled 
when  acting  from  the  purest  motives  in  the  zealous  discharge 
of  their  public  duty.  At  the  same  time,  I  am  alive  to  the 
necessity  of  watching  with  jealousy  the  execution  of  the  powers 
confided  to  the  justices  of  the  peace  in  these  summary  convic- 
tions, which  it  must  be  conceded  are  derogatory  to  the  liberty 
of  the  subject ;  and  all  powers  given  in  restraint  of  liberty  must 
be  strictly  pursued:  Per  Cur.,  Bracey's  ca8e(i).  This  was  an 
action  of  trespass  and  false  imprisonment  brought  against  the 
defendant,  a  magistrate  of  the  county  of  Norfolk,  who  pleaded 
the  general  issue,  and  gave  his  justification  in  evidence.  The 
cause  was  tried  before  me  at  Norwich,  at  the  last  Spring  Assizes, 
when  I  directed  a  nonsuit,  giving  the  plaintiff  liberty  to  move  to 
set  it  aside  and  enter  a  verdict  for  5Z.,  being  the  amount  of  the 
damages  assessed  by  a  special  jury,  in  case  the  Court  should  be 
of  opinion  that  the  action  could  be  maintained.  The  plaintiff 
insisted  that  he  had  been  unlawfully  committed  to  prison  by  the 
defendant,  for  disobeying  an  order  of  filiation  made  upon  him 
by  two  justices ;  that  the  order  delivered  to  him,  and  which  he 
produced  ♦upon  the  trial,  was  defective  and  void,  the  operative  [  '202  ] 
part  of  it  being  by  mistake  made  upon  the  mother,  **  Sarah  Addis," 
who  was  ordered  to  pay,  &c.  instead  of  the  plaintiff,  who  was 
adjudged  to  be  the  putative  father.  On  the  part  of  the  defendant 
it  appeared,  that,  when  the  child  was  filiated,  two  orders  were 
made,  one  delivered  to  the  overseer,  and  the  other  to  the  putative 
father — that  the  one  delivered  to  the  overseer  was  perfectly 
correct,  but  in  the  other  delivered  to  the  plaintiff  the  name 
of  the  mother  was  inserted  by  mistake.  A  correct  copy  of  the 
order  was  afterwards  made,  and,  before  the  warrant  granted 
for  his  apprehension,  delivered  to  the  plaintiff,  and  the  money 
due  upon  it  regularly  demanded,  which  the  plaintiff  refused  to 
pay.     This  was  the  only  objection  relied  upon  at  Nisi  Prius ; 

(1)  1  Salk.  349. 
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WiLKiNs  and  I  overruled  it,  being  of  opinion,  that,  as  the  order  delivered 
Wbioht.  to  the  overseer  was  admitted  to  be  correct,  that  was  sufficient. 
Before  the  cause  was  concluded,  another  objection  was  taken, 
viz.  that  it  did  not  appear  upon  the  face  6f  the  commitment  that 
the  order  of  filiation  was  verified  on  oath  before  the  committing 
magistrate.  And  this  question  I  reserved  also,  without  hearing 
any  argument  upon  it.  The  information,  order,  and  warrant 
of  commitment  were  all  in  evidence  upon  the  trial.  It  was 
further  proved,  on  the  part  of  the  defendant,  that  the  plaintiff 
was  called  upon,  when  brought  before  him,  to  shew  why  he  did 
not  pay  the  money  which  had  been  demanded  of  him ;  to  which 
he  answered,  it  was  a  bad  order,  and  he  should  not  pay ;  upon 
which  he  was  told  that  he  must  be  committed  to  prison.  Where- 
upon the  warrant  of  commitment  was  made  out,  upon  the  validity 
of  which  the  question  arises.  The  objection  founded  on  the 
invalidity  of  the  original  order  of  filiation  being  that  on  which 
the  defendant  mainly  relied  at  Nisi  Prius,  and  which  was  dis- 
posed of  in  favour  of  the  defendant  when  last  brought  under  the 
[  *203  ]  consideration  of  the  Court,  the  only  question  *now  remaining  is 
upon  the  legality  of  the  warrant  of  commitment.  In  considering 
the  legality  of  this  commitment,  it  should  be  remembered  that 
this  is  a  commitment  in  execution.  And  commitments  in  execu- 
tion are  construed  more  strictly  than  commitments  for  safe 
custody :  Rex  v.  Gourlay  (i).  It  is  of  a  criminal  nature,  and  was 
so  determined  in  Rex  v.  Archer  (2).  And  in  Rex  v.  Botven  (3), 
where  the  Mutiny  Act,  having  exempted  a  soldier  in  actual 
service  from  arrest  for  other  than  some  criminal  matter,  was 
held  not  to  extend  to  a  commitment  for  disobeying  an  order 
of  bastardy,  which  was  construed  altogether  as  a  criminal  process. 
Besides,  this  commitment  is  in  effect  a  conviction,  and  operates 
as  such.  Indeed,  it  is  the  only  conviction  necessary;  and  it 
is,  therefore,  subject  to  the  rules  by  which  the  validity  of  con- 
victions are  tried.  Let  us,  therefore,  examine  it  by  these  tests. 
First,  it  is  essential  to  the  legality  of  a  conviction  that  the  juris- 
diction of  the  magistrate  should  appear  upon  the  face  of  it. 
Secondly,  the  oflfence  must  be  sufficiently  described.     Thirdly, 

(1)  31  R.  E.  276  (7  B.  &  C.  669 ;  (2)  2  T.  E.  270. 

1  Man.  &  Ey.  619).  (3)  5  T.  E.  156, 
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the  defendant  must  be  called  upon  for  his  defence.     And,  lastly,      Wilkins 

it  must  appear  that  he  was  adjudged  guilty,  and  upon  such      wbioht. 

adjudication  was  committed  for  punishment,  pursuant  to  the 

terms  of  the  Act  of  P&rliament  upon  which  the  conviction  pro- 

ceeded.     It  is  not  necessary  that  the  conviction  should  be  drawn 

in  any  precise  form  ;  but  the  matters  must  appear  with  reasonable 

certainty.    Do  they  so  appear  upon  the  face  of  this  commitment  ? 

The  answer  to  these  questions  depends  upon  the  true  construction 

of  the  stat.  49  Geo.  lY.  c.  68,  s.  3.    First,  as  to  the  jurisdiction 

of  the  magistrate,  it  was  objected  on  the  trial,  and  has  since 

been  argued   before   us,  that,  in  order  to  give  the  magistrate 

jurisdiction,  it  must  appear  on  the  commitment  that  the  original 

order  of  filiation  was  verified  on  *oath  before  the  committing       [  '204  ] 

magistrate.    But  I  do  not  so  read  the  statute.    We  must  be 

careful  to  distinguish  between  the  duty  required  of  the  justice 

granting  the  warrant  to  apprehend  the  putative  father,  and  the 

duty  required  of  the  justice  granting  the  warrant  to  commit  him. 

These  several  duties  may  be  performed  by  different  justices.    The 

statute  does  not  require  the  order  of  filiation  to  be  verified  on  oath 

before  the  committing  magistrate.    It  directs  any  justice,  on 

complaint  of  the  overseer,  and  upon  proof  on  oath  of  the  order 

for  payment,  &c.,  to  issue  his  warrant  to  apprehend  the  reputed 

father,  and  to  bring  him  before  such  justice,  or  any  other  justice, 

to  answer  such  complaint.    And  if  he  shall  not  pay  such  sum  as 

shall  appear  to  the  said  justice  before  whom  he  shall  be  brought 

to  be  due  and  unpaid,  or  shall  not  shew  to  such  justice  some 

reasonable  and  sufficient  cause  for  not  so  doing,  it  shall  be  lawful 

to  commit  him,  &c.  for  three  months'  imprisonment.    It  is  clear, 

therefore,  that  the  statute  does  not  require  the  verification  on 

oath  of  the  original  order  before  the  magistrate  who  is  to  commit. 

And  it  may  be  (as  the  fact  was  in  this  case)  that  the  committing 

magistrate  was  one  of  the  justices  making  the  original  order,  and 

might  take  judicial  cognizance  of  his  own  hand  and  seal.     This 

objection,  therefore,  in  my  humble  judgment,  fails.     But  other 

objections  have  been  taken  in  the  course  of  the  argument,  which 

were  neither  insisted  upon  at  Nisi  Prius,  nor  even  mentioned 

when  the  rule  was  obtained.     And  it  has  been  insisted  that, 

consistent  with  the  terms  of  this  commitment,  the  demand  and 
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WiLKiNB  refusal  to  pay  the  money  alleged  to  be  due  upon  the  order  might 
WsioHT.  have  been  made  at  some  by-gone  and  antecedent  period,  when 
the  defendant  was  not  present ;  the  language  of  the  order  of 
commitment  being,  ''Whereas  it  hath  appeared,"  &c.  i&c.,  in  the 
past  tense.  I  grant,  it  was  formerly  required  that  a  conviction 
[  *205  ]  should  state  all  the  judicial  proceedings  in  the  ^present  tense: 
Rex  V.  Roberts  (i) ;  but  modern  decisions  have  relaxed  that  rule : 
Rex  V.  Hall  (2).  We  are  to  look  at  the  plain  import  of  the  words 
without  drawing  any  strained  inferences ;  the  rule  being,  as 
recognised  by  Lord  Ellenborouoh  in  Rex  v.  HazeU  (3),  that  the 
GouBT  will  intend  nothing  in  favour  of  convictions,  and  nothing 
against  them.  In  Rex  v.  Chandler  (4),  which  was  a  conviction 
for  deer  stealing,  Lord  Holt,  Gh.  J.,  thus  expresses  himself: 
''  Li  these  convictions  by  justices  in  a  summary  way,  where  the 
ancient  course  of  proceeding  by  indictment  and  trial  by  jury  is 
dispensed  with,  the  Goubt  may  more  easily  dispense  with  forms ; 
and  it  is  sufficient  for  the  justices,  in  the  description  of  the 
offence,  to  pursue  the  words  of  the  statute.  And  they  are  not 
confined  to  the  legal  forms  requisite  in  indictments  for  offence 
by  the  common  law  ;  all  that  is  necessary  in  these  cases  of  new 
offences  made  by  new  statutes,  and  in  new  summary  methods 
of  conviction  by  them,  is  to  shew  such  a  fact  as  is  within  the 
description  of  the  statute,  and  to  describe  it  as  the  statute  wills.'* 
Now,  Mr.  Justice  Bulleb  recognises  the  same  doctrine  in  Rex 
V.  Oreen  (5),  wherein  he  observes,  that  "  the  Goubt,  in  con- 
sidering convictions,  is  always  strict  in  two  or  three  points; 
first,  that  a  jurisdiction  is  shewn  by  the  convicting  magistrate; 
second,  that  the  party  has  been  summoned ;  and,  thirdly,  that 
the  case  has  been  duly  made  out  in  evidence :  but  the  Goubt  has 
not  been  strict  in  the  technical  words  of  them.  And  I  know  of 
no  case  which  says  that  summary  convictions  shall  be  drawn  in 
any  precise  form  "  (6).  Upon  referring  to  the  language  of  the 
warrant  of  commitment,  I  confess,  it  seems  to  me,  that  the  juris- 
diction of  the  magistrate  and  the  offence  itself  are  described  with 
[  '206  ]       reasonable  and  sufficient  certainty  ;  *the  words,  "  And  whereas 

(1)  1  Str.  638 ;  Ld.  Ray.  736.  (4)  Ld.  Bay.  581. 

(2)  1  T.  E.  320.  (5)  Cald.  391. 

(3)  13  East,  139.  (6)  Paley  on  Convictions,  46. 
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H.  Ely  hath  made  oath  that  there  is  now  dae  and  owing,  &c.,  Wilkins 
which  he  hath  refused  to  pay,"  in  the  ordinary  and  grammatical  wbight. 
construction  of  them,  import  an  immediate  and  present,  and  not 
an  antecedent  and  by-gone  demand  of  the  arrears  claimed  to  b^ 
due  upon  the  order.  But,  admitting  the  jurisdiction  of  the 
magistrate  to  be  apparent,  and  the  offence  to  be  sufficiently 
described,  I  am  at  a  loss  to  discover  upon  the  face  of  the  com- 
mitment, (or  I  would  rather  call  it  the  conviction),  that  the 
defendant  was  ever  called  upon  for  his  defence,  or,  in  other 
words,  to  shew  any  reasonable  or  sufficient  cause  for  the  non- 
payment of  the  sum  demanded.  I  consider  this  step  as  pre- 
liminary and  necessarily  preliminary  to  the  adjudication  of  his 
guilt.  The  commitment,  being  in  fact  a  conviction,  ought  to 
contain  a  succinct  narrative  of  the  judicial  proceedings,  and  non 
constat  that  the  defendant  was  ever  called  upon  for  his  defence. 
Boscawen,  in  his  treatise  upon  Convictions (i),  observes:  **If  the 
defendant  appears,  he  should  be  asked  what  he  has  to  say  in  his 
defence ;  and  that  defence  (if  he  has  any),  or  his  confession, 
must  be  stated  in  the  conviction."  I  therefore  think  the  warrant 
of  commitment  is  defective  in  not  stating  these  particulars.  And 
the  defendant  having  omitted  to  draw  up  and  return  to  the 
justices  of  assize  a  formal  conviction,  which  I  conceive  he  might 
have  done,  and  which,  if  done,  would  have  protected  him,  and 
there  being  no  other  conviction  than  the  warrant  of  commitment, 
I  feel  myself  reluctantly  constrained,  for  the  reasons  I  have  stated, 
to  pronounce  it  erroneous.  I  consider  it  as  a  case  of  peculiar 
hardship  upon  the  defendant,  because  it  is  admitted  that  his 
motive  cannot  be  impeached ;  and  the  law,  in  the  case  of 
magistrates,  has  provided,  that,  if  there  be  a  good  conviction, 
it  will  be  a  defence  ;  and  if  this  commitment  had  been  "Squashed  [  *207  ] 
upon  a  return  to  a  habeas  corpus,  no  action  of  trespass  could  have 
been  maintained ;  but  an  action  on  the  case  only,  wherein  it  must 
be  proved,  that  the  magistrate  acted  maliciously,  and  without 
probable  cause;  or  the  plaintiff  could  recover  only  two-pence, 
and  would  be  entitled  to  no  costs :  43  Geo.  III.  c.  149.  In  the 
course  of  the  argument  it  was  insisted  that  this  commitment  is 
not  drawn  in  conformity  with  the  usual  printed  forms.     It  is 

(1)  P.  62. 
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WiLKtHB  remarkable,  that  although  the  statute  upon  which  this  conviction 
Wright,  proceeds  passed  in  the  49  Geo.  III.,  and  a  new  edition  of  Bum*8 
Justice  was  published  about  five  years  afterwards,  in  1815,  no 
notice  is  taken  in  that  edition  of  the  legislative  provisions  of  this 
Act  then  so  recently  passed,  and  the  old  forms  of  conviction  were 
reprinted  in  the  edition  of  1820  and  1825,  by  Sir  Geo.  Chetwynd, 
and  in  the  still  later  edition  by  Mr.  Marriott ;  but,  in  the  recent 
one  of  Mr.  Ghitty,  in  1882,  the  forms  were  re-modelled,  and  an 
averment  introduced  negativing  the  fact  of  any  reasonable  or 
sufficient  cause  being  shewn  for  the  non-payment  of  the  money 
pursuant  to  the  order.  I  have  not  thought  it  necessary  to 
comment  upon  the  cases  cited  in  the  argument  of  Wickes  t. 
Clutterbuck{i),  and  Rogers  v.  Jones  (2),  because  no  jurisdiction 
whatever  appeared  upon  the  face  of  those  commitments.  I  repeat 
my  regret,  that  I  find  myself  bound  to  concur  with  my  brothers 
in  opinion,  for  the  reasons  I  have  stated,  that  the  rule  must  be 
made  absolute. 

BOLLAND,  B. : 

I  agree  entirely  with  what  has  fallen  from  my  brother  Baylby. 
From  the  first  moment  that  I  looked  at  this  conviction,  I  was 
of  opinion  that  it  was  radically  bad  in  several  particulars,  hi 
every  conviction  at  common  law,  or  under  a  statute,  it  most 
appear  that  every  thing  has  been  done  which  the  common  law 
[  •208  ]  requires,  or  *every  thing  that  the  particular  statute  requires, 
unless  the  statute  gives  a  summary  form ;  and  I  confess,  that,  in 
the  course  of  my  experience,  I  have  often  regretted  that  the 
Legislature  has  in  so  many  instances  frittered  away  all  the 
requisites  of  a  legal  conviction  by  giving  a  summary  form,  b 
this  case  there  is  no  form  given  by  the  statute ;  and,  therefore, 
the  magistrate  is  bound  to  make  it  appear  that  he  has  followed 
all  the  directions  of  the  Act  before  he  has  the  power  of  acting  at 
all.  The  statute  requires  that  the  magistrate,  before  whom  the 
party  is  brought  to  answer  the  complaint,  shall  make  the  inquiry, 
first,  whether  there  has  been  an  order  of  the  Quarter  Sessions, 

(1)  27  R.  B.  692  (2  Bing.  483 ;  10   5  Dowl.  &  By.  268 ;  Eyan  &   M. 
Moore,  63).  129). 

(2)  27  B.  B.  389  (3  B.  &  C.  409 ; 
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or  of  two  justices  confirmed  by  the  Quarter  Sessions,  and  that  Wilkinb 
there  has  been  no  appeal  against  it ;  and  it  appears  to  me,  that,  wkioht. 
in  order  to  establish  the  validity  of  the  commitment,  it  must  be 
shewn  that  there  was  no  appeal,  as,  without  that,  it  is  perfectly 
consistent  that  there  might  have  been  an  appeal,  which  would 
have  been  an  answer  to  the  complaint.  The  next  requisite  is, 
that  there  should  be  a  complaint  by  one  of  the  overseers  of  the 
parish  liable  to  the  maintenance  of  the  bastard  child.  Now,  as 
it  seems  to  me,  it  does  not  appear  that  there  was  any  complaint 
by  the  overseer  of  the  parish  chargeable.  The  warrant  then  goes 
on  to  state  that  a  sum  of  money  is  due  and  owing,  and  a  demand 
and  refusal.  These  are  also  requisites  ;*  they  do  appear,  but  they 
appear  only  by  way  of  recital,  and  are  referable  to  what  has  taken 
place  elsewhere,  and  before  another  magistrate.  Here  the  state- 
ment stops,  and  the  party  is  then  committed.  It  is  not  said  that 
he  is  called  upon  for  his  defence,  or  even  that  he  heard  the  charge ; 
but  for  any  thing  that  appears  he  might  have  been  committed 
immediately  he  came  into  the  room,  and  upon  the  proceedings 
which  took  place  before  another  magistrate.  Now,  is  it  not  a 
main  ingredient  in  a  conviction  that  a  party  should  know  the 
complaint,  and  should  be  called  upon  to  say  what  his  defence 
*is  ?  Here  he  might  have  offered  several  reasons  why  he  [  •209  ] 
refused  to  pay,  and  ought  to  have  had  an  opportunity  of  doing 
so,  which  it  does  not  appear  that  he  had. 

GURNBY,  B. : 

The  Act  of  Parliament  has  pointed  out  very  distinctly  what 
the  magistrate  is  to  do.  He  is  in  certain  cases  to  commit  to  the 
House  of  Correction ;  but  he  can  do  so  only — In  the  first  place, 
on  complaint  made  to  him  by  one  of  the  parish  officers  of  the 
parish  which  is  chargeable  with  the  maintenance  of  the  bastard 
child — that  is  not  stated  in  the  warrant.  Secondly,  it  is 
necessary  that  the  party  charged  shall  be  called  upon  for  his 
defence — that  is  not  stated.  Thirdly,  the  magistrate  is  to 
adjudge  as  to  what  is  due  and  unpaid-r-the  words  of  the  Act 
are,  "such  sum  as  shall  appear  to  the  justice  to  be  due  and 
unpaid : "  that  is  not  stated.  Fourthly,  the  magistrate  cannot 
commit  if    the  party  charged  before    him    shall   shew    some 
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WiLKiNs      reasonable  and  sufficient  cause  for  not  paying — ^it  is  not  stated 

Mm 

Wbight.      ^^  ^^6  warrant   that  this  party  did  not.     All  four  objections 

I  consider  to  be  fatal. 

Rule  absolute. 


^^  SMITH  V.  SMITH  and  Others  (1). 

EstcJi.  of       (2  Crompton  &  Meeson,  231—2.34 ;  S.  C.  4  Tyrwh.  52 ;  3  L.  J.  N.  S.  Ex.  42.) 
Pleeu. 
r  231  1  A.  made  advances  to  B.,  a  trader,  and  afterwards  took  from  him  as 

a  security  an  assignment  of  an  equitable  life  interest  in  stock  and  otlier 

property,  standing  in  the  name  of,  and  Tested  in,  three  trustees  under  a 

marriage  settlement.    There  being  rumours  about  the  solvency  of  B., 

A.,  in  the  course  of  conversation,  subsequently  to  the  assignment,  and 

not  with  a  view  of  giving  validity  to  his  security,  mentioned  to  one  of 

the  trustees  who  was  not  the  acting  trustee,  that  he  was  secured  by  the 

assignment :  Held,  that  this  communication  was  a  sufficient  notioe  to 

prevent  the  interest  of  B.  passing  to  his  assignees  on  his  bankruptcy,  as 

property  in  his  order  and  disposition. 

This  was  a  cause  on  the  equity  side  of  the  Court.  It  appeared, 
that,  in  and  prior  to  the  year  1829,  the  plaintiff,  George  Robert 
Smith,  had  advanced  to  Mr.  Maberley  considerable  sums  of 
money.  In  June,  1829,  he  took  as  security  for  the  same  an 
assignment  of  Mr.  Maberley's  life  interest  under  his  marriage 
settlement,  in  stock  standing  in  the  names  of  the  three  trustees 
of  the  settlement,  and  a  sum  of  money  charged  on  a  landed  estate, 
which  was  also  vested  in  the  trustees  of  the  settlement. 

Shortly  after  the  assignment  of  the  life  interest  to  the  plaintiff, 
there  were  rumours  that  Mr.  Maberley's  affairs  were  not  pro- 
sperous ;  and  the  plaintiff,  in  the  course  of  a  conversation  with 
Mr.  John  Smith,  one  of  the  trustees,  but  who  was  not  the  acting 
trustee,  communicated  to  him  that  he,  the  plaintiff,  had  made 
advances  to  Mr.  Maberley,  and  that  he  was  secured  by  the  assign- 
ment. This  communication  was  not  made  with  any  view  of 
giving  validity  to  the  assignment.  Mr.  Maberley's  embarrass- 
ments having  continued  to  increase,  there  were  several  other  con- 
versations between  the  plaintiff  and  Mr.  John  Smith  on  the  subject 
[  '232  ]  *of  the  security.  A  fiat  of  bankruptcy  subsequently  issued  against 
Mr.  Maberley;  and,  on  the  5th  of  April,  1832,  half  a  year's 

(1)  Cited  andfollowed  by  Stirling,      Ch.  188,  61  L.  J.  Ch.  178,  6o  L.  T. 
J.  and  by  the  Court  of  Appeal  in      841. — B.  C. 
In  re  Wyatt,   White  v.  Ellis,  '92,  1 
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dividend  of  the  stock  became  due,  and  was  received  by  the  smith 
trustees,  who  refused  to  hand  it  over  to  the  plaintiff,  on  the  smith. 
ground  that  the  assignees  were  entitled  to  it.  A  bill  having  been 
filed  for  the  purpose,  amongst  other  things,  of  having  this  money 
paid  over  to  the  plaintiff,  the  Lord  Chief  Babon  directed  the 
question,  whether  the  assignees  were  entitled  to  the  life  interest 
of  the  bankrupt,  to  be  argued  before  the  full  Court. 

The  case  was  accordingly  argued  by  Wigram  and  G.  Richards 
for  the  plaintiff,  and  by  Shnpkinson  and  Spence  for  the  assignees. 

The  question,  whether  the  property  in  dispute  came  within  the 
[reputed  ownership  clause  of  the  Bankruptcy  Act  of  1825,  then 
in  force]  was  very  elaborately  argued ;  but,  as  the  judgment  of 
the  Court  proceeded  entirely  on  the  question,  whether  or  no  the 
communication  to  Mr.  John  Smith  operated  as  a  sufficient  notice 
to  take  the  case  out  of  that  clause,  even  supposing  it  applicable, 
it  becomes  unnecessary  to  notice  the  arguments. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Lyndhurst,  C.  B.  : 

The  question  in  this  case  was,  whether  the  life  interest  of 
Mr.  Maberley  in  the  dividends  of  certain  stock,  and  the  interest 
on  a  certain  mortgage,  which  had  been  vested  in  trustees  under 
his  marriage  settlement,  was  the  property  of  the  plaintiff,  under 
the  assignment  of  such  interest  made  to  him  by  Mr.  Maberley, 
or  whether  it  passed  to  the  assignees  under  the  fiat  issued  on 
Mr.  Maberley's  bankruptcy.  The  assignment  to  the  plaintiff  was 
made  bond  Jide^  and  for  a  valuable  consideration,  viz.  to  secure 
the  repayment  of  a  sum  of  money  which  had  been  lent  by  the 
plaintiff  to  the  bankrupt.  It  was  contended,  on  the  part  of  the 
assignees,  that  no  sufficient  "^notice  of  the  assignment  had  been  [  *283  ] 
given  to  the  trustees ;  that  the  property,  therefore,  remained  in 
the  order  and  disposition  of  the  bankrupt  at  the  time  of  the 
bankruptcy;  and  that  consequently  it  passed  to  his  assignees. 
It  was  insisted  on  the  other  side  that  sufficient  notice  had  been 
given ;  and,  further,  that  the  interest  of  Mr.  Maberley  in  these 
dividends  did  not  come  within  that  provision  of  the  Bankrupt 
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Smith  Act  upon  which  the  assignees  relied.  It  was  proved  on  the  part 
Smith.  of  the  plaintiff,  and  not  disputed  by  the  assignees,  that  notice  of 
the  assignment  had  been  given  to  Mr.  J.  Smith,  one  of  the 
trustees.  This,  however,  it  was  said  was  insufficient;  first, 
because  it  was  not  given  for  the  purpose  of  completing  and  giving 
validity  to  the  assignment,  but  merely  to  satisfy  Mr.  J.  Smith, 
the  trustee,  that  the  plaintiff,  to  whom  he  was  nearly  related, 
was  sufficiently  secured  for  his  advances  made  to  the  bankrupt ; 
but  we  think  that  the  purpose  for  which  the  notice  was  given, 
if  a  notice  were  in  fact  given,  is  altogether  immaterial.  If 
Mr.  J.  Smith,  the  trustee,  were  made  acquainted  by  the  plaintiff 
with  the  fact  of  the  assignment,  there  could  be  no  necessity  for 
giving  him  a  second  notice.  It  would  have  been  a  mere  form, 
and  altogether  superfluous.  It  was  then  urged  against  the 
sufficiency  of  the  notice,  that  notice  to  one  only  of  the  trustees 
was  insufficient,  that  it  should  have  been  given  to  each  of  them ; 
and  that,  this  not  having  been  done,  the  property  remained  in 
the  order  and  disposition  of  the  bankrupt  up  to  the  time  of  his 
bankruptcy ;  but  we  are  of  opinion,  that  notice  to  one  of  his 
trustees  was  sufficient.  No  valid  assignment  could  have  been 
made  by  the  bankrupt  after  the  notice  to  Mr.  J.  Smith.  A  second 
assignee,  in  order  to  have  obtained  a  priority  over  the  plaintiff, 
must  have  shewn  that  he  had  exercised  proper  caution  in  taking 
the  assignment ;  that  he  had  applied  to  the  trustees  to  know  if 
any  previous  assignment  had  been  made  ;  and,  unless  he  applied 
for  this  purpose  to  each  of  the  trustees,  he  would  not  have 
[  •234  ]  exercised  due  caution,  or  ♦done  all  that  he  ought  to  have  done. 
But,  if  he  applied  to  each  of  the  trustees,  he  would  have  been 
informed  by  one  of  them,  Mr.  J.  Smith,  of  the  previous  assign- 
ment to  the  plaintiff,  and  he  must  then  have  taken  the  property, 
if  at  all,  subject  to  the  claim  of  the  plaintiff.  As  no  effectual 
assignment,  then,  of  the  interest  conveyed  to  the  plaintiff  could 
have  been  made  by  the  bankrupt  in  this  case,  we  are  of  opinion 
that  the  property  was  not  in  his  order  or  disposition  at  the  time 
of  the  bankruptcy,  and  that  it  did  not  pass  to  his  assignees. 

The  view  we  have  taken  of  this  case,  and  the  opinion  we  have 
formed  upon  the  subject  of  the  notice,  renders  it  unnecessary  to 
consider  the  other  question,  viz.  whether  the  plaintiff's  interest 
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in  this  property  be  within  the  meaning  of  the  section  in  the  Smith 

Bankrupt  Act,  upon  which  the  argument  of  the  defendants  has  smith. 
been  rested. 


HAYNES  V.  FOSTER  if^. 

(2  Crompton  &  Meeson,  237—240;  4  Tyrwh.  65;  3  L.  J.  (N.  S.)  Ex.  153.) 

[This  case  will  be  found  reported  in  40  R.  R.] 


FISHEE  V.  BEGREZ  (1).  isas. 

(2  Crompton  &  Meeson,  240—244 ;  S.  C.  4  Tyrwh.  35  ;  2  Dowl.  Pr.  Cas.  279.)        Exch,  of 

The  privilege  of  freedom  from  arrest  of  an  ambassador's  servant  is  the  p  040  1 
privilege  of  the  ambassador  and  not  of  the  servant.  Where  a  person 
alleged  to  be  a  domestic  servant  of  an  ambassador  is  arrested,  and  neither 
the  ambassador  nor  any  one  on  his  behalf  interferes,  the  Court  will  not 
discharge  the  defendant  out  of  custody,  unless  he  shews  a  clear  case  of 
bond  fide  service  as  a  domestic  servant  to  the  ambassador. 

Petebsdorff  had  obtained  a  rule  in  this  case,  on  behalf  of 
the  defendant,  calling  on  the  plaintiff  and  the  sheriff  to  shew 
cause  why  the  capias  ad  satisfaciendum,  under  which  the  defen- 
dant had  been  taken,  should  not  be  set  aside,  and  the  money 
deposited  by  the  defendant  in  the  hands  of  the  sheriff  returned, 
on  the  ground  that  the  defendant  was  privileged  from  arrest. 
The  affidavit  on  which  the  rule  was  obtained  stated,  that  the 
defendant  was  a  servant  of  the  Bavarian  ambassador ;  that  he 
was  the  first  singer  in  the  Bavarian  chapel,  and  sung  solos ;  thc^t 
it  was  *his  duty  to  attend  there  on  Sundays  and  Good  Fridays ;  [  ♦241  ] 
that  he  had  for  the  last  fourteen  years  been  constantly  in  the 
service  of  his  Excellency ;  that  he  received  30Z.  a-year  for  his 
services  ;  that  he  was  paid  by  quarterly  payments  by  the  secretary 
to  his  Excellency  ;  that  he  was  bound  to  attend  whenever  he  was 
called  on  to  do  so ;  and  that  he  believed  no  other  person  was 
competent  to  sing  the  solos. 

FoUett  appeared  for  the  plaintiff,  and  Plait  for  the  sheriff. 

(1)  Distinguished  by  Mathew,  J.      Q.  B.  D.  152,  161,  55  L.  J.  Q.  B. 
in    Parkinson    v.    PoUer   (1885)    16      153,  156.— E.  C. 
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FiBHEB  Follett  for  the  plaintiff : 

Beqrez.  The  defendant  has  not  brought  himself  within  the  statute  of 

Anne,  as  he  does  not  state  himself  to  be  either  a  domestic  or 
domestic  servant,  but  only  a  servant.     Since  the  statute  of  Anne, 
many  applications  have  been  made  to  the  Court,  almost  all  of 
which  have  been  unsuccessful ;  although  the  Courts  were  willing 
to  grant  the  protection  where  the  service  was  bond  fide,  yet  as  all 
the  cases  were  colourable,  to  avoid  the  payment  of  debts,  they 
invariably  failed.     The  statute  says,    ''domestic  or  domestic 
servant  of  any  such  ambassador,"  and  it  is  declaratory  of  what 
the  common  law  was.     This  defendant  has  no  real  duties  to 
perform,  except  singing,  which  is  in  the  way  of  his  profession ; 
for  it  is  sworn  on  the  plaintiff's  affidavit,  that  he  is  a  singer  by 
profession,  a  teacher  of  music„  that  he  is  a  vender  of  music,  and 
makes  a  large  income  by  his  business  ;  that  the  person  who  paid 
him  his  salary  was  not  the  secretary  of  the  ambassador,  but 
a  person  of  the  name  of  Jefferson,  who  receives  the  money  for 
admission  at  the  doors  of  the  chapel,  out  of  which  he  pays  the 
defendant  his  salary  of  30^.  a-year.    This  application  is  not  made 
for  the  protection  of  the  Bavarian  Minister.     If  this  privilege 
had  been  claimed  for  his  protection,  there  should  have  been  some 
application  from  him  or  his  household.     It  is  quite  absurd  that 
a  person  coming  here  as  a  singer  and  music  seller,  should  claim 

[  •242  ]  *exemption  from  arrest,  as  a  domestic  servant  of  an  ambassador. 
This  defendant  did  not  come  to  this  country  in  the  service  of  the 
ambassador.  When  he  was  arrested,  he  said  it  was  very  incon- 
venient, as  it  was  his  benefit  at  the  opera  that  evening.  All  this 
shews  that  the  appointment  at  the  chapel  is  merely  colourable, 
and  for  the  express  purpose  of  screening  himself  from  the  process 
of  the  law;  but  in  Lockwood  v.  Dr,  Coysgame{\),  a  domestic 
physician  to  a  public  foreign  Minister  was  denied  his  privilege, 
because  it  appeared  that  he  was  endeavouring  to  use  it  coloar- 
ably,  as  a  screen  to  protect  him  from  his  creditors.  Besides,  the 
application  comes  too  late.  The  arrest  was  in  June,  and  the 
application  is  not  made  till  November,  and  the  money  was  paid 
over  before  the  application  was  made.  Here  the  defendant  paid 
the  money  immediately  on  the  arrest,  without  protest ;  and  upon 

(1)  3  Burr.  1676. 
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being  asked  by  the  sheriff's  officer  whether  he  intended  to  make       Fibber 
any  application,  the  defendant  said  he  did  not;  and  then  the      bbgbbz. 
sheriff  paid  over  the  money.     That  amounted  to  a  waiyer  of  his 
privilege.     The  ambassador  has  been  applied  to,  but  he  refuses 
to  interfere. 

Pollock  and  Petersdorff^  in  support  of  the  rule : 

On  the  23rd  of  September,  the  plaintiff  had  notice  that  the 
defendant  intended  to  make  an  application  to  the  Court,  and 
the  money  was  not  paid  over  until  the  4th  of  November,  and 
therefore  he  is  not  too  late  in  his  application.  It  is  submitted, 
that  where  the  proceedings  are  void,  no  lapse  of  time  will  give 
effect  to  them.  This  is  an  attempt  to  give  effect  to  proceedings 
which  were  clearly  illegal  and  void. 

(Lord  Lyndhurst,  C.  B.  :  A  party  may  waive  his  privilege, 
and  if  he  pays  the  money  without  insisting  on  *his  privilege,       [  •243  ] 
does  he  not  thereby  waive  it?    Besides,  it  is  sworn   that  he 
expressly  said,  he  should  not  make  any  application.) 

It  would  be  hard,  if  a  mere  loose  conversation  of  this  nature  were 
to  be  interpreted  into  a  waiver  of  privilege.  The  defendant  is 
clearly  privileged ;  the  affidavits  state  distinctly  that  he  is  in  the 
service  of  the  ambassador. 

(Bayley,  B.  :  The  defendant  does  not  state  how  he  was  hired. 
That  is  a  fact  within  his  peculiar  knowledge.  The  affidavit  states 
that  Jefferson,  and  not  the  ambassador  pays.) 

It  is  sworn  that  the  defendant  has  been  constantly  attending  the 
chapel  for  fourteen  years,  except  twice  when  he  was  ill ;  and  that 
the  ambassador  has  no  other  chapel,  and  that  it  is  used  as  his 
domestic  chapel. 

(Lord  Lyndhurst,  C.  B.  :  I  am  not  satisfied  on  the  affidavits 
that  the  chapel  is  the  property  of  the  Bavarian  ambassador. 
I  infer  the  contrary,  from  Jefferson's  receiving  the  profits  at 
the  door.) 
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FiBHER 

Bbgbez. 


Lord  Lyndhurst,  C.  B.  : 

This  application  is  not  made  by  the  ambassador,  nor  by  any 
one  on  his  behalf.  I  am  satisfied,  from  the  affidavits  on  the  part 
of  the  plaintiff,  that  the  service  is  colourable  only.  It  is  sworn 
that  the  defendant  is  a  publisher  and  composer  of  music,  and  that 
he  makes  a  large  income  by  his  business  ;  and  that  the  defendant 
himself  said,  do  you  suppose  I  should  take  that  place  if  it  were 
not  for  the  privilege  it  conferred. 


r  *244  ] 


Bayley,  B.  : 

The  privilege  is  not  the  privilege  of  the  servant,  but  of  the 

ambassador.     This  application  is  not  made  on  behalf  of  the 

ambassador,  or  of  any  one  connected  with  him ;  but  on  behalf 

of  the  defendant  alone.    Although  he  says  that  he  is  liable  to  be 

called  on  at  any  time,  he  does  not  shew  that  he  has  ever  actually 

been  called  upon  by  the  ambassador  to  perform  any  services,  nor 

does  he  shew  how  he  was  hired,  nor  indeed  that  he  was  hired  by 

the  ambassador,  though  these  facts  were  peculiarly  ^within  his 

own  knowledge.     I  think,  therefore,  that  the  rule  should  be 

discharged. 

Rvle  discharged  (l). 


1884. 

Ex/'h,  of 
Pleat. 

L247] 


DOE  D.  HARRIES  and  Others  v.  MORSE. 

(2  Crompton  &  Meeson,  247—265  ;  S.  C.  4  Tyrwh.  185  ;  3L.  J.  (N.  S.)  Ex.  70.) 

By  a  marriage  settlement  oertain  estates  were  settled  in  strict  settle- 
ment, and  a  power  was  reserved  to  the  persons  being  in  the  actual 
possession  of  the  premises,  by  virtue  of  the  limitations  in  the  settlement, 
to  lease  any  part  of  the  lands  thereby  settled  *'  for  one,  two,  or  three  life 
or  Hves,  or  any  term  or  number  of  years  not  exceeding  twenty-one  years, 
so  as  upon  all  and  every  such  lease  or  leases  there  should  be  reserved 
and  continued  payable  during  the  respective  continuance  of  such  lease 
and  leases,  by  half-yearly  payments,  the  best  and  most  improved  yearly 
rents  that  could  be  reasonably  had  or  obtained,  without  taking  any  sum 
or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for  ^e  same." 
By  lease,  dated  the  11th  January,  1783,  a  tenant  for  life  of  the  estates 
demised  a  part  of  the  settled  estates,  to  hold  from  the  4th  of  January 
preceding,  for  the  hves  of  three  persons  therein  named,  yielding  and 
]>aying  yearly  and  every  year  during  the  said  term  the  yearly  rent  or 
sum  of  31/.  10«.,  at  or  upon  the  two  most  usual  feasts  or  days  of  payment 


(1)  See  FUher  v.  Btgrez,  38  E.  E.  591  (1  Cr.  &  M.  117). 


V. 

Morse. 
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in  the  year,  viz.  the  Feast  of  St.  Philip  and  James  the  Apostles  (Ist. May),  doe  d, 
and  St.  Michael  the  Archangel  (29th  Sept.),  by  even  and  equal  portions ;  Habbieb 
the  first  payment  to  be  made  on  the  Feast  of  St.  Philip  and  James  the 
Apostles  next  ensuing  the  date  of  the  lease :  Held,  that  the  lease  was 
not  a  due  execution  of  the  power,  and  that  it  was  therefore  invalid. 
Held  also,  that  leases  of  other  estates  in  the  same  part  of  the  country 
were  not  admissible  in  evidence  to  shew  that  the  days  on  which  the  rent 
was  reserved  in  the  lease  were  the  usual  half-yearly  days  of  payment  of 
rent  in  that  part  of  the  country. 

Ejectment   to   recover   the   possession  of  a  farm,  called  St. 
Dogwell's,  in  the  county  of    Pembroke.      At  the  trial  before 
Patteson,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Pembroke, 
it  appeared  that  the  action  was  brought  to  try  the  validity  of  a 
lease  granted  to  the  defendant's  father-in-law  by  J.  0.  Edwardes, 
the  father  of  one  of  the  lessors  of  the  plaintiff,  under  a  leasing 
power  contained  in  a  settlement  dated  the  5th  of  August,  1777, 
and  made  between  Bowland  Edwardes  the  elder,  and  Ann  his 
wife,  of  the  first  part,  J.  0.  Edwardes,  their  eldest  son  and  heir- 
at-law,  of  the  second  part,  W.  Ford  and  J.  Harries  of  the  third 
part,  J.  Symmons  and  George  Harries  of  the  fourth  part,  and 
Catherine  Tucker,   spinster,   of  the   fifth  part,   by  which,   in 
consideration  of  a  marriage   then  intended  to  be  solemnized 
between  the  said  J.  0.  Edwardes  and  Catherine  Tucker,  the  said 
Bowland  Edwardes,  Ann  his  wife,  and  J.  0.  Edwardes,  granted, 
bargained,  sold,  and  released,  limited  and  appointed,  unto  the  said 
William  Ford  and  John  Harries,  inter  alia,  the  premises  in  ques- 
tion ;    To  hold  the  same  unto  and  to  the  use  of  the  said  William 
Ford  and  John  Harries,  their  heirs  and  assigns,  for  ever,  to  the 
use  of  the  said  Bowland  Edwardes,  party  thereto,  and  his  heirs, 
until  the  solemnization  of  the  said  intended  marriage  ;   and,  from 
and  ^after  the  solemnization  of  the  marriage,  to  the  use  of  the  said       [  *248  ] 
Bowland  Edwardes,  party  thereto,  for  and  during  the  term  of  his 
natural  life;    remainder  to  the   use  of  the   said  John  Owen 
Edwardes  and  his  assigns  for  and  during  the  term  of  his  natural 
life ;  remainder  to  the  use  of  the  said  William  Ford  and  John 
Harries,  and  their  assigns,  during  the  lives  of  the  said  Bowland 
Edwardes  and  John  Owen   Edwardes,  upon  trust  to  preserve 
contingent  remainders ;   remainder  to  the  use  of  the  said  John 
8ymmons  and  George  Harries,  their  executors,  administrators, 
and  assigns,  for  five  hundred  years  from  thence  next  ensuing, 
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Doe  d.       upon  .the  trusts  thereinafter  expressed ;  remainder  to  the  use  of  the 
„.  first  son  of  the  body  of  such  first  son  lawfully  issuing,  with  divers 

MoBSB.       remainders  over  :  Proviso,  that  it  should  and  might  be  lawful  to 
and  for  all  and  every  the  person  and  persons  being  in  the  actual 
possession  of  all  or  any  part  or  parts  of  the   said  premises 
thereinbefore  mentioned  and  intended  to  be  thereby  granted  and 
released,   limited  and  appointed  by  virtue  of  the  limitations 
aforesaid,  by  any  deed  or  deeds  indented  under  their  hands  and 
seals  respectively,  to  be  executed  from  time  to  time,  to  make  any 
lease  or  leases  in  possession,  and  not  in  reversion  or  remainder, 
or  by  way  of  future  interest,  of  all  or  any  of  the  same  premises, 
or  of  any  part  or  parts  thereof,  whereof  such  person  or  persons 
should  be  in  possession,  unto  any  person  or  persons,  for  one, 
two,  or  three  life  or  lives,  or  any  term  or  number  of  years  not 
exceeding  twenty-one  years,  so  as  such  lease  or  leases,  by  any 
express  words  therein  to  be  contained,  be  made  not  dispunishable 
of  waste,  and  so  as  upon  all  and  every  such  lease  and  leases  there 
should  be  reserved  and  continued  payable  during  the  respective 
continuance  of  such  lease  and  leases,  by  half-yearly  payments, 
the  best  and  most  improved  yearly  rents  that  could  be  reasonably 
had  or  obtained,  without  taking  any  sum  or  sums  of  money,  or 
other  thing  by  way  of  fine  or  income  for  the  same,  and  so  as  in 
every  such  lease  there  should  be  contained  a  clause  of  re-entry 
[  '249  ]       *for  non-payment  of  the  rent  and  rents  to  be  thereby  reserved, 
and  so  as  the  lessee  or  lessees  to  whom  such  leases  should  be 
made  as  aforesaid   should  seal  and  deliver  a  counterpart  or 
counterparts  of  such  lease  and  leases  respectively  to  be  made  as 
aforesaid. 

The  marriage  took  place  shortly  after  the  said  settlement; 
and  Mr.  B.  Edwardes  soon  afterwards  died,  leaving  the  said 
J.  0.  Edwardes  him  surviving.  By  an  indenture  dated  the  11th 
of  January,  1783,  made  between  the  said  J.  0.  Edwardes,  of  the 
one  part,  and  Morris  Adams,  of  St.  Dogwell*s,  in  the  county 
of  Pembroke,  farmer,  of  the  other  part,  the  said  J.  0.  Edwardes, 
in  consideration  of  the  surrender  of  a  former  lease  theretofore 
granted  on  the  premises  thereafter  demised,  and  also  in  considera- 
tion of  the  rents,  covenants,  and  agreements  thereinafter  reserved 
and  contained,  which,  on  the  part  of  the  said  Morris  Adams,  bis 
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heirs  and  assigns,  were  to  be  paid,  performed,  and  kept,  and  for       Dob  d. 

Harbiss 

divers  other  good  causes  and  valuable  considerations  him  the  ^^ 

said  J.  0.  Edwardes  thereunto  especially  moving,  did  demise,       MoaeE. 

lease,  set,  and  to  farm  let  unto  the  said  Morris  Adams,  his  heirs 

and  assigns,  all  that  messuage  or  tenement  and  lands,  with  the 

appurtenances,   commonly  called  and  known  by  the  name  of 

Lower  St.  Dogwell's,  then  in  the  occupation  of  him  the  said 

Morris  Adams,  his  under-tenants  or  assigns,  together  with  all 

houses,  &c.  (in  as  large  and  ample  a  manner  as  Bichard  Adams, 

father  of  the  said  Morris  Adams,  and  his  under-tenants  formerly 

held  and  enjoyed  the  same)  except  all  mines,  &c. ;    To  hold  the 

said  premises,  with  the  appurtenances,  except  as  aforesaid,  unto 

the  said  Morris  Adams,  his  heirs  and  assigns,  from  the  fourth 

day  of  January  then  instant,  for  and  during  the  natural  lives 

of  Elizabeth  Adams,  Jane  Adams,  and  Alice  Adams,  daughters 

of  the  said  Morris  Adams  and  Mary  his  wife,  and  for  and  during 

♦the  natural  life  of  the  survivor  or  longest  liver  of  them,  yielding       [  •250  ] 

and  paying  therefore,  yearly  and  every  year  during  the  said  term, 

unto  the  said  John  Owen  Edwardes,  his  heirs  and  assigns,  the 

yearly  rent  or  sum  of  31Z.  10^.,  at  or  upon  the  two  most  usual 

feasts  or  days  of  payment  in  the  year,  (that  is  to  say),  the  feast 

of   St.  Philip  and  James  the  Apostles  (the  1st  of  May),  and 

Saint  Michael  the  Archangel,  by  even  and  equal  portions,  the 

first  of  such  payments  to  begin  and  be  made  on  the  feast  of  Saint 

Philip  and  James  the  Apostles,  next  ensuing  the  date  thereof ; 

and  also  five  couples  of  young  fat  hens  at  Shrovetide  yearly; 

and  carrying  or  causing  to  be  carried  three  cart-loads  of  coal  or 

culm  from  the  coal  or  culm  pits  to  the  dwelling-house  of  either 

Hook  or  Sealyham  yearly;   and  also  grinding  and  doing  suit, 

with  all  his  and  their  and  every  of  their  corn,  grist,  grain,  and 

malt,  at  the  grist  mill  called  Treffgame  Mill,  during  the  said 

term,  and  keeping  one  dog,  either  hound,  greyhound,  or  spaniel, 

in  good  sporting  order,  for  the  said  John  Owen  Edwardes,  his 

heirs  and  assigns ;    and  also  paying  and  discharging  yearly, 

during  the  said  term,  the  chief  rent,  called  the  bishop's  rent,  for 

the  said  premises  :    Proviso  for  re-entry  in  case  the  rent  should 

be  unpaid  by  the  space  of  twenty-one  days  next  after  either 

of  the  said  days  of  payment  whereon  the  same  ought  to  be 
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DoBd.       paid  as  aforesaid,  being  lawfully  demanded,  and  no  sufficient 

-p,  distress  or  distresses  to  be  had  or  found  on  the  premises  to 

Morse.       satisfy  the  same,  together  with  all  arrearages  thereof,  if  any, 

or  non-performance  of  the  covenants  and  agreements  therein 

contained. 

Mr.  J.  0.  Edwardes  died  on  the  8th  of  July,  1825,  leaving 
W.  E.  Tucker,  one  of  the  lessors  of  the  plaintiff  and  the  eldest 
son  of  the  marriage. 

At  the  trial  it  was  contended,  on  the  part  of  the  plaintiff,  that 
the  power  required  the  best  half-yearly  rent  to  be  reserved  by 
[  *25i  ]  half-yearly  payments ;  but  that  the  *lease  reserved  the  rent 
payable  on  the  Ist  of  May  and  the  29th  of  September,  which 
were  nothing  like  half-yearly  payments.  That,  if  the  duties  and 
customs  were  reservations  of  rent,  they  ought  to  have  been 
reserved  half-yearly.  That  they  were  in  the  nature  of  a  fine, 
and  contrary  to  the  power.  That  the  clause  of  re-entry  should 
have  been  immediate  on  non-payment,  and  not  extended,  as  in 
the  lease,  to  twenty-one  days  after  the  days  appointed  for 
payment;  and  that  it  was  clogged  with  the  condition  ''in 
case  no  sufficient  distress  should  be  found  on  the  premises.'' 
That  the  first  rent  being  made  payable  on  the  1st  of  May,  and 
within  six  months,  made  it  a  forehand  rent. 

It  was  contended,  on  the  part  of  the  defendant,  that  parol 
evidence  was  admissible  to  shew  what  was  meant  by  half-yearly 
payments  ;  that  Lady  Day  and  Michaelmas,  though  not  strictly 
half-yearly  divisions  of  the  year,  were  always  held  to  be  half- 
yearly  payments,  because  it  was  the  usage  to  receive  rent  on 
those  days.  The  counsel  for  the  defendant  then  tendered  leases 
of  other  estates  in  Pembrokeshire,  to  shew  the  usage  to  pay  rent 
on  those  days.  Secondly,  it  was  contended  that  the  duties  were 
not  payments  of  rent,  nor  were  they  a  fine.  Thirdly,  that  the 
condition  of  re-entry  being  limited  to  twenty-one  days,  was 
according  to  the  power ;  that  the  condition  must  be  a  reasonable 
condition ;  and  that  it  was  not  unreasonable  to  limit  it  to  the 
case  of  rent  in  arrear  for  twenty-one  days,  and  no  distress  to  be 
found  on  the  premises.  The  learned  Judge  was  of  opinion  that 
he  ought  not  to  receive  leases  of  other  estates  in  the  neighbour- 
hood in  evidence;    but  that  evidence  might  be  received  of  a 
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custom  to  pay  rents  on  those  days,  and  relied  on  the  case  of       Dob  d. 

Habbieb 
Smith  V.  Willson  (i).     He,  however,  thought  that  the  reservation  ^, 

of  rent,  being  on  well-known  feast  days,  might  be  considered      Mobsb. 

half-yearly  reservations  within  the  power — that  the  reservation 

of  the  fowls  was  not  a  fine — and  with  respect  *to  the  proviso  for      [  ♦262  ] 

re-entry,  that  the  power  was  quite  general,  that  there  shall  be  a 

clause  of  re-entry ;  and  therefore,  that  this  clause  was  sufficient ; 

and,  being  of  opinion  that  the  lease  was  a  proper  execution  of  the 

power,  he  nonsuited  the  plaintiff,  giving  him  leave  to  move  on 

all  the  points.     Chilton  in  Easter  Term  last  obtained  a  rule 

accordingly,  against  which  cause  was  now  shewn  by — 

John  Wilson,  John  Evans,  and  E.  V.  WiUianis.     *     ♦     ♦ 

Chilton  and  Whitcombe,  contra.     *     *     *  [  268  ] 

Lord  Lyndhurst,  C.  B.  :  [  263  ] 

It  appears  to  me  that  this  power  was  not  properly  executed. 
By  the  terms  of  the  power,  the  tenant  for  life  had  a  right  to 
grant  leases,  reserving  rent  payable  half-yearly;  and,  in  this 
case,  the  lessor  granted  a  lease,  by  which  he  reserved  the  rent, 
payable,  not  half  yearly,  but  at  intervals  very  distinguishable  from 
half-yearly  reservations.  It  has  been  said  that  it  is  impossible 
to  divide  the  year  into  proper  half-yearly  days  of  payment,  and, 
therefore,  that  the  power  must  be  construed  to  mean  the  usual 
half-yearly  days  of  payment.  I  admit,  if  it  had  been  shewn  that 
the  days  of  payment  in  the  lease  were  the  usual  corresponding 
half-yearly  days  of  payment,  the  Court  would  so  construe  the 
power  as  to  hold  that  a  reservation  on  those  days  would  be 
within  it.  But  there  is  nothing  to  shew  that ;  and  the  evidence 
offered  for  that  purpose  was  not  admitted,  nor  was  it  admissible. 
The  power  then  was  not  executed  according  to  the  terms  of  the 
settlement,  and  the  lease  is  therefore  invalid.  If  this  had  been 
a  lease  for  years,  it  would  have  been  precisely  within  the  principle 
of  the  decision  in  Doe  v.  Giffard  (2).  I  do  not  understand  the 
authority  of  that  case  to  have  been  impeached  in  Doe  v.  Wilson  (3) ; 
because  all  the  Judges  distinguished  it  from  that  case.    It  is  said 

(1)  1  B.  &  Ad.  801.  430  (5  B.  &  Aid.  371). 

(2)  Cited  in  />oe  v.  WiUim,  24  R.  R  (3)  24  R.  R.  423  (5  B.  &  Aid.  363). 
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Doe  <1.  that  this  case  is  distinguishable  from  Doe  v.  Giffard,  because  this 
«.  is  a  freehold  lease ;  but  that  does  not  appear  to  me  to  make  anv 

MoBSE.  diflference  in  principle,  as  the  interests  of  the  remainder-man 
might  be  equally  injured  in  the  one  case  as  in  the  other.  I  think, 
therefore,  that,  on  this  part  of  the  case,  the  lease  cannot  be 
sustained,  and  therefore  it  is  unnecessary  to  go  into  the  other 
objections. 

[  264  ]        Baylby,  B.  : 

I  should  have  been  glad,  if,  consistently  with  the  terms  of  the 
power,  this  lease  could  have  been  supported,  but  it  is  quite  clear 
it  cannot.  It  is  said,  that  this  power  ought  not  to  be  construed 
strictly ;  but  assuming  that  it  ought  not,  let  us  see  whether  this 
lease  substantially  and  honestly  complies  with  the  requisites  of 
the  power.  According  to  the  terms  of  the  power,  the  party  is  to 
reserve  the  best  yearly  rent.  That  cannot  be  considered  the  best 
reserved  yearly  rent  within  the  meaning  of  this  power,  which  is 
not  reserved  payable  at  the  conclusion  of  the  year.  It  is  also 
required  that  it  shall  be  payable  half-yearly  ;  and  it  seems  to  me, 
that  the  power  requires  that  the  year  shall  be  divided  as  near  as 
can  be  into  two  half-yearly  parts.  If  the  usage  of  the  country 
throws  more  days  into  one  half  year  than  the  other,  I  do  not  say 
that  it  would  be  a  de\dation  from  the  power  to  reserve  the  rent 
payable  on  those  days ;  but  here,  there  is  a  division  of  the  year 
into  one  hundred  and  fifty-one  and  two  hundred  and  fourteen 
days ;  and  the  days  of  payment  are  not  correlative,  or  what  are 
esteemed  usual  half-yearly  days  for  payment  of  rent.  If  one 
looks  to  what  must  have  been  the  intention  of  the  creator  of  the 
power,  and  what  is  fair  between  the  person  executing  the  power 
(the  tenant  for  life),  and  the  remainder-man  and  reversioner,  it 
is  plain  that  the  power  ought  not  to  be  so  executed  as  to  reserve 
an  unfair  advantage  to  the  tenant  for  life,  to  the  prejudice  of  the 
remainder-man  or  reversioner,  and  that  if  it  do  it  is  not  a  good 
execution  of  the  power.  In  this  lease,  the  first  rent  was  payable 
long  before  a  half  year's  occupation  had  elapsed  ;  and  the  second, 
very  long  before  a  year's.  The  tenant  for  life  might  thereby 
obtain  a  year's  rent  for  less  than  a  year's  occupation.  That 
might  be  the  best  for  him ;  but  it  is  impossible  to  predicate  that 
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it  would  be  the  best  for  the  remainder-man   or  reversioner;       DoEd. 
because  it  deprives  the  remainder-man  of  the  advantage  which  ^ 

he  might  obtain  by  the  rent  being  reserved  at  the  end  of  the  year.  Morse, 
*It  is  not  a  sufficient  answer  to  say,  that  this  mode  of  reserving  [  •265  ] 
the  rent  by  chance  might  be  better  for  the  remainder-man,  for 
the  tenant  for  life  is  not  to  put  upon  him  the  uncertainty  of 
chances,  which  may  turn  out  to  his  prejudice.  Suppose  the 
tenant  for  life  to  live  till  the  30th  of  September,  he  would  obtain 
the  half-year's  rent  due  on  the  29th ;  and  if  the  cestui  que  vie  die 
on  the  4th  of  January,  no  rent  will  be  payable  to  the  remainder- 
man for  the  occupation  from  the  30th  of  September.  If  the  rent 
had  been  reserved  as  it  ought  to  have  been,  the  reversioner  would 
in  that  case  have  had  half-a-year's  rent — resei'ved  as  it  is,  he 
loses  the  rent  of  the  land  from  the  30th  of  September.  But  carry 
it  a  step  further :  Suppose  the  tenant  for  life  dies  on  the  30th  of 
September,  and  cestui  que  vie  lives  till  the  30th  of  April,  the  whole 
of  the  rent  for  that  period  is  lost.  That  seems  to  me  one  of  the 
consequences  which  makes  this  an  unfair  lease,  and  gives  the 
reversioner  a  right  to  insist  on  this  objection. 

BOLLAND,  B. : 

In  my  opinion,  this  is  not  a  good  execution  of  the  power. 
Had  the  lessor  been  dealing  with  property  of  his  own,  he  might 
have  reserved  the  rent  at  any  period  of  the  year ;  but  he  has 
other  interests  to  observe,  and  he  was  bound  not  to  put  those 
of  the  remainder-man  or  reversioner  in  jeopardy.  Involve  the 
problem  as  you  will,  the  reversioner  may  be  deprived  of  rent 
to  which  he  might  otherwise  be  entitled  for  some  portion  of 
the  year. 

GURNBY,  B. : 

The  power  was  framed  expressly  for  the  protection  of  the 

reversioner,  and  ought  not  to  be  so  construed  as  to  work  an 

injury  to  him. 

Ride  absolute. 
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Tr^b. 


IN   THE  EXCHEQUER  CHAMBER. 


1834. 


Exchequer 
Chamoer, 

[274] 


(In  Error  on  a  Bill  of  Exceptions  from  the  Court  op 

Exchequer.) 

ARMSTRONG  v.  LEWIS  and  Others. 

(2  Crompton  &  Meeson,  274—298 ;  S.  C.  4  Moore  &  Scott.  1 ;  3  L,  J.  (N.  S.) 

Ex.  359.) 

This  was  a  feigned  issue  sent  by  bis  Honour  the  Master  of 
THE  EoLLS  to  the  Court  of  Exchequer.  The  [case  in  Chancery 
is  reported  nom.  Armstrong  v.  Armstrong,  3  My,  &  K.  45,  and  will 
be  considered  in  the  corresponding  place  in  the  Revised  Reports. 


1834. 

Exch,  of 
Pleas, 

[304] 


[  •306  ] 


SANDERSON  v.  BELL. 
SAME  V.  SAME. 

(2  Crompton  &  Meeson,  304—314 ;  S.  C.  4  Tyrwh.  244  ;  3  L.  J.  (N.  S.)  Ex.  66.) 

A  mortgage  deed  was  delivered  to  A.,  an  auctioneer,  for  the  purpose 
of  obtaining  payment  of  the  principal  and  interest  due  thereon  from  the 
mortgagor,  and  A.  made  several  applications  for  that  purpose :  Held, 
that  A.  had  no  lien  on  the  deed,  in  respect  of  the  charge  for  making 
those  applications. 

Semble,  that  a  payment  made  to  an  apprentice  in  his  master's  counting- 
house,  not  in  the  usual  course  of  business,  but  on  a  collateral  transaction, 
is  not  a  good  payment  to  the  master :  as,  where  a  deposit  is  paid  by  a 
stakeholder,  to  the  apprentice  of  the  party  who  makes  the  deposit,  at  his 
counting-house. 

On  these  causes  coming  on  for  trial  by  consent  of  the  parties 
verdicts  were  taken  for  the  plaintiff,  subject  to  a  reference.  The 
arbitrator  in  his  award  stated  the  following  facts  for  the  opinion 
of  the  Court:  ''As  to  the  first  of  these  causes  the  facts  are  as 
follows  :  The  action  was  in  trover  for  a  certain  deed  of  mortgaget 
belonging  to  the  plaintiff,  bearing  date  the  24th  day  of  February, 

1825.  The  parties  to  the  said  deed  were  the  said  plaintiff, 
Martin  Sanderson,  of  the  one  part,  and  one  ^Joseph  Rummens 
of  the  other  part ;  and  the  said  deed  was  made  and  entered  into 
for  the  purpose  of  securing  payment  to  the  plaintiff,  by  Rummens, 
of  the  sum  of  lOOZ.  and  interest,  on  the  24th  day  of  February, 

1826.  In  October  or  November,  1831,  the  said  mortgage  deed 
was  delivered  by  the  plaintiff  to  the  defendant,  who  then  was 
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and  still  is  an  auctioneer  and  appraiser,  for  the  purpose  of  Sandbrson 
recovering  the  principal  money  and  interest  due  upon  the  bbll. 
mortgage.  No  specific  agreement  or  bargain  was  made  for 
the  defendant's  remuneration,  nor  was  there  any  agreement 
that  the  defendant  should  have  a  lien  on  the  deed.  The 
defendant  made  applications  to  Bummens  for  payment  of  the 
principal  and  interest  due  upon  the  mortgage;  and  he  also 
made  simUar  applications  for  payment  on  the  mortgaged  pre- 
mises, and  to  a  person  who  acted  as  receiver  for  Bummens 
of  the  rents  of  the  mortgaged  and  other  premises ;  and  all  such 
applications  were  made  long  before  the  commencement  of  the 
action.  The  defendant  did  not,  however,  by  such  applications, 
obtain  payment  of  the  principal  and  interest  due  on  the  mort- 
gage, or  of  any  part  thereof.  The  defendant  had  no  authority 
to  employ  an  attorney  to  enforce  payment.  The  deed  was  duly 
demanded  of  the  defendant  before  the  action  was  brought,  and 
he  refused  to  give  it  up,  insisting  that  he  had  a  lien  upon  it  for 
his  charges  in  and  about  the  above  applications  for  payment. 
The  defendant  charged  two  guineas,  which  is  a  reasonable  sum, 
supposing  he  is  entitled  to  make  any  charge.  If,  upon  the  above 
facts,  the  Court  shall  be  of  opinion  that  the  defendant  is  entitled 
to  make  the  said  charge,  and  that  he  has  a  lien  for  the  same  on 
the  said  mortgage  deed,  then  I  do  award  that  the  verdict  entered 
for  the  plaintiff  be  set  aside,  and  that  a  verdict  be  entered  for 
the  defendant ;  but,  if  the  Court  shall  be  of  a  contrary  opinion 
on  either  point,  then  I  do  award  that  the  verdict  already  entered 
for  the  plaintiff  do  stand,  but  that  the  damages  be  reduced  to  Is. 
upon  the  defendant  delivering  *up  or  causing  to  be  delivered  up  [  *306  ] 
the  said  deed  to  the  said  plaintiff." 

''  As  to  the  second  cause,  I  find  that  the  facts  are  as  follows : 
The  action  was  brought  to  recover  from  the  defendant  the  sum 
of  13Z.  11^.  4d.  for  the  keep  of  certain  horses  of  the  defendant 
at  livery,  and  for  goods  sold  and  delivered  by  the  plaintiff  to  him, 
and  for  money  paid  by  the  plaintiff  to  the  defendant's  use.  The 
declaration  was  in  indebitatus  assumpsit,  and  contained  counts 
applicable  to  the  recovery  of  the  plaintiff's  demand.  The  defen- 
dant pleaded  the  general  issue,  with  notice  of  set-off,  and  delivered 
particulars  of  his  set-off  to  the  plaintiff's  attorney,  in  which 
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Sanderson    particulars  was  an  item,  the  only  one  in  respect  of  which  any  set-off 

Bell.        ^*8  claimed,  of  50i.  for  money  had  and  received  by  the  plaintiff 

to  and  for  the  use  of  the  defendant.     The  plaintiff  established 

his  right  to  a  verdict  for  the  sum  of  12Z.  16s.  4d.  unless  the 

defendant  is  entitled  to  set  off  the  sum  of  50Z.,  as  to  which  claim 

of  set-off  I  find,  that,  on  the  28th  of  March,  1831,  the  following 

agreement  was  entered  into  at  the  plaintiff's  house  between  the 

defendant  and  one  John  Bardell : 

"March  28th,  1831. 

"  Mr.  Bell  bets  Mr.  John  Bardell  that  he  drives  his  mare  in 

harness  from  opposite  the  Horse  Guards'  Gate,  Westminster, 

to  Mrs.   Bryerley's,  the   'Gloucester  Hotel,'   Brighthelmstone, 

and  back  again  to  the  same  place,  opposite  the  Horse  Guards, 

Westminster,  within  the  time  of  twenty  hours.     The  match  to  be 

done  within   fourteen   days   from   this  day.     The  distance   is 

to  be  performed  in  twenty  successive  hours  from  the  time  of 

starting.     The  wager  is  for  502.,  and  the  money  is  to  be  paid 

into  Mr.  Martin  Sanderson's  hands,  within  five  days  from  this 

day :  if  either  does  not  pay  the  full  sum  to  him  within  that  time, 

the  51.  put  down  by  each  now  to  be  paid  to  the  one  that  does  put 

into  his  (Mr.  Sanderson's)  hands  the  50/. 

"H.  Bell.  John  Bardell." 

[  807  ]  At  the  time  of  the  said  agreement  being  entered  into,  or  in 

a  few  days  afterwards,  the  said  John  Bardell  and  the  defendant, 
pursuant  to  the  said  agreement,  paid  to  the  said  plaintiff  Martin 
Sanderson,  as  the  stakeholder  named  in  the  said  agreement, 
50i.  a-piece.  No  evidence  has  been  offered  before  me  by  either 
party  to  shew  what  was  done  under  the  said  agreement  towards 
determining  the  bet,  nor  has  it  been  proved,  that,  prior  to  the 
plaintiff's  action,  the  repayment  of  the  502.  deposited  by  the 
defendant  with  the  plaintiff  as  aforesaid  was  ever  demanded  by 
the  defendant,  or  by  any  one  on  his  behalf  from  the  plaintiff : 
and  it  is  admitted  that  the  defendant  has  no  evidence  to  prove 
any  such  demand ;  but  it  appears,  that,  in  consequence  of  disputes 
between  Bardell  and  the  defendant  on  the  subject  of  the  wager, 
the  plaintiff  determined  to  pay  back  to  each  party  the  50^., 
which  each  party  had  deposited  in  the  plaintiff's  hands,  as 
before  mentioned ;    and  that  in  consequence  of  the  plaintifi  *s 
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« 

determination,  and  after  a  communication  by  letter  that  the    Sanderson 


V. 


deposit  would  be  paid  back  if  the  wager  was  not  settled  in  a  bbll. 
week,  on  the  2l8t  of  June,  1831,  before  the  action  was  brought, 
the  plaintiff  paid  back  the  said  sum  of  50Z.,  which  had  been 
deposited  by  the  defendant,  in  the  manner  following,  that  is 
to  say :  The  said  sum  of  502.  was  paid  by  one  Anne  Sanderson, 
the  plaintiff's  sister,  by  desire  of  the  plaintiff,  to  one  G.  Bowser, 
at  the  counting-house  and  usual  place  of  business  of  the  defen- 
dant, in  Oxford  Street,  in  the  county  of  Middlesex ;  and  the  said 
C.  Bowser,  at  the  time  of  payment,  gave  a  receipt  for  the  same 
in  the  words  and  figures  following : 

**  Memorandum. 
"  Received  of  Miss  Sanderson,  501.  deposit  of  wager. 

"  21  June,  1831."  "  C.  Bowser." 

And  I  find  that  at  the  time  of  the.  payment  of  the  said  sum 

of  501.  to  the  said  C.  Bowser  as  aforesaid,  he  the  said  C.  *Bowser       [  •308  ] 

was  in  the  defendant's  service  as  an  apprentice ;  but  no  proof 

has  been  given  by  the  plaintiff  to  shew  that  the  said  C.  Bowser 

had  any  direct  authority  from  the  defendant  to  receive  the  said 

sum  of  601.  on  his  account ;  nor  has  it  been  shewn  that  the  said 

sum  of  502.  did,  in  point  of  fact,  ever  come  to  the  hands  of  the 

defendant.     If,  upon  the  facts  stated,  the   Court  shall  be  of 

opinion  that  the  defendant  was  entitled  to  set  off  the  said  sum 

of  501.  against  the  amount  of  the  plaintiff's  claim,  then  I  award 

that,  in  the  said  second  cause,  a  verdict  be  entered  for  the 

defendant;  but,  if  the  Court  should  be  of  a  different  opinion, 

then  the  verdict  already  entered  for  the  plaintiff  is  to  stand,  but 

the  damages  are  to  be  reduced  to  the  sum  of  12Z.  168.  4d. 

Adams,  Serjt.,  having  obtained  a  rule  to  shew  cause  why 
the  verdict  entered  in  both  actions  should  not  stand,  and  the 
damages  in  the  action  of  trover  be  reduced  to  Is.,  and  in  the 
action  of  assumpsit  to  121.  16$.  4c2., 

Piatt  shewed  cause.     *     *     * 

Adams,  Serjt.,  contra.     *     *     *  [  809  ] 
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Sakdebsok    Bayley,  B.  : 

V, 

Bell.  This  was  an  application  to  the  Court,  that  the  verdict  entered 

[  310  ]  Jqj.  ^YiQ  plaintiff  in  two  actions,  the  one  an  action  of  trover,  and 
the  other  an  action  of  assampsit,  might  stand,  and  that  the 
[  *3ii  ]  damages  in  the  action  of  trover  *might  be  reduced  to  1«.,  and 
the  other  to  12?.  16«.  4d.  The  defence  to  the  first  action  was, 
that  the  defendant  had  a  lien  upon  the  subject  of  the  action ; 
if  he  had,  then  the  award  ought  to  stand,  but,  if  he  had  no  lien, 
then  there  should  be  a  verdict  for  the  plaintiff,  w^ith  Is.  damages. 
The  facts  with  respect  to  that  case  were,  that  the  plaintiff,  having 
a  mortgage  on  which  money  was  due,  put  the  deed  into  the 
hands  of  the  defendant,  in  order  that  he  might  obtain  payment 
of  the  principal  and  interest.  It  does  not  appear  that  he  was 
to  do  any  thing  with  the  deed,  except  to  exhibit  it  to  the  person 
on  whom  the  demand  was  to  be  made,  in  order  to  shew  his  title, 
and  he  did  nothing  else  upon  or  in  relation  to  the  instrument. 
When  a  party  insists  upon  a  lien,  the  onus  is  upon  him  to  make 
out  a  case  in  which  the  right  of  lien  attaches.  There  may  be 
a  lien  by  the  custom  of  a  trade,  or  by  special  contract ;  and  one 
description  of  lien,  as  in  the  case  of  Chase  v.  Westmoreii),  and 
other  cases  cited,  is,  where  the  party  setting  up  the  claim  has 
done  work  and  labour  upon  the  thing  detained.  In  Chase  v. 
Westmore,  the  plaintiffs,  who  were  millers,  had  ground  corn,  on 
an  agreement  for  grinding  it  at  so  much  per  load.  It  was 
insisted  that  the  special  bargain  superseded  the  right  of  lien ; 
but  the  Court  of  King's  Bench  were  of  opinion,  that  the  special 
bargain  did  not  supersede  it,  and  that  the  plaintiffs  might  detain 
the  corn  until  the  price  was  paid.  That  was  a  case  in  which 
work  was  done  on  the  article  delivered ;  but  in  this  case  no  work 
was  done  on  the  instrument,  as  it  was  merely  taken  to  be 
exhibited  to  the  mortgagor,  and  to  shew  an  authority  to  demand 
and  receive  the  money  due  upon  it.  There  is  no  authority  which 
decides,  that,  in  such  a  case,  there  is  a  right  of  lien.  The  two 
cases  cited  by  my  brother  Adams,  IVallace  v.  Woodgate  (2),  and 
Bevan  v.  Waters  (3),  in  one  of  which  the  lien  was  allowed,  and 
in  the  other  not,  seem  to  me  to  point  out  the  true  distinction.    In 

(1)  17  B.  B.  301  (5  M.  &  S.  180 ;  (2)  Eyan  &  M.  193. 

2  Marsh.  346).  (3)  Moo.  &  Mai.  235. 
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the  case  of  the  livery-stable  keeper,  who  does  nothing  to  the  horse    Sanderson 
except  supplying  him  with  hay  and  oats,  *there  is  no  lien ;  but        bell. 
where  work  is  done  by  training  a  horse,  there  is  a  right  of  lien.       [  •3i2  ] 
In  the  case  of  a  livery-stable  keeper  who  dredged  a  horse,  if  the 
claim  for  dredging  could   be  separated,  in   that  respect  there 
might  be  some  right  of  lien  ;  but,  if  an  entire  claim  compounded 
of  feeding  and  dressing  is  set  up,  it  must  attach  for  both.     The 
trainer  probably  claimed  for  nothing  but  training,  and  so  his 
claim  was  allowed ;  but,  without  considering  these  points,  I  think 
that  this  case  is  not  within  the  rule  on  which  the  defendant 
relies,  as   there  was  no  work   done  on   the   subject-matter   in 
dispute.     With  regard  to  the  second  action,  I  think  the  defen- 
dant made  out  a  good  prima  facie  case.     It  was  not  necessary 
to  rely  on  a  demand,  in  order  to  sustain  the  set-off.     The  only 
question  was,  whether  the  defendant  was  indebted  to  the  plaintiff 
at  the  time  of  the  commencement  of  the  action  ?    The  money 
was  paid  to  the  plaintiff,  on  the  stipulation  that  it  should  be 
paid  over  to  the  defendant  or  Bardell  if  the  race  took  place 
within  fourteen  days.     As  soon  as  that  period  had  elapsed,  and 
the  race  had  not  taken  place,  it  was  money  held  for  the  use 
of  the  defendant  only.     Whether  the  money  has  been  paid  to 
the  defendant  is  a  different  question,  which  may  be  put  into 
a  train  of  inquiry  to  meet  the  justice  of  the  case.     I  think,  that, 
at  present,  an  authority  to  receive  this  money  is  not  sufficiently 
shewn  on  the  award.     As  Bowser  was  an  apprentice,  we  might, 
perhaps,  imply  an  authority  to  receive  money  paid  in  the  course 
of  business,  but  not  in  collateral  transactions.     Here  it  was  not 
paid  in  the  course  of  trade,  but  on  a  transaction  quite  out  of  the 
ordinary  course  of  business.     I  think,  therefore,  for  that  reason, 
that  we  cannot  at  present  make  the  rule  absolute ;  but  that  the 
case  ought  to   be   sent   back  to   the  arbitrator,  to  find   some 
additional  facts. 

Holland,  B.  : 

I  take  the  same  view  of  all  the  questions  in  this  case.     Upon 
the  question  of  lien,  I  cannot  entertain  a  doubt.     If  there  were 
the  general  and  extensive  Uen  *now  contended  for,  it  would  be       [  *3i3  ] 
useless  to  look  for  particular  hens ;  as  the  only  question  would 
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Sandebsok  be,  whether  the  chattel  had  been  intrusted  to  any  person  to  do 
Bkll.  any  thing  with  it,  or  in  respect  of  it,  for  if  so,  the  lien  would 
attach.  The  distinction  is,  that  where  any  work  is  to  be  done 
on  a  chattel  to  improve  it,  or  to  increase  its  valae,  the  lien 
attaches;  but  where  it  is  merely  delivered,  as  in  this  case, 
to  make  a  demand  upon  it,  no  such  right  can  be  supported. 
My  opinion  does  not  rest  upon  principle  alone,  but  is  illustrated 
by  the  cases  cited  of  the  trainer  and  the  livery-stable  keeper. 
A  livery-stable  keeper  is  easily  contradistinguished  from  a 
trainer*  or  a  breaker.  The  breaker  or  the  trainer,  by  the 
exercise  of  his  labour  and  skill,  gives  to  the  horse,  delivered 
to  him  to  be  broke  or  trained,  qualities  and  powers  which  are 
not  given  by  the  livery-stable  keeper.  From  those  two  cases, 
then,  I  think  the  Court  may  collect  a  rule  to  shew  where  the 
right  attaches.  As  to  the  payment,  I  think  that,  to  be  binding 
on  the  principal,  it  should  be  made  in  the  course  of  business. 
If  a  man  comes  to  pay  a  mortgage  debt  to  a  merchant  at  his 
counting-house,  and  pays  it  to  a  clerk,  or  if  an  executor  pays 
a  legacy  of  a  tradesman  to  a  shopman  serving  in  bis  shop,  who 
has  been  in  the  habit  of  receiving  his  weekly  bills,  in  neither 
of  those  cases  could  it,  I  think,  be  contended  that  there  had 
been  a  good  payment  to  the  master. 

GuRNBY,  B.,  concurred. 

Rule  absolute  : — the  verdict  in  the  first  cause  to  stand, 
and  the  damages  to  he  reduced  to  Is. ;  and,  in 
the  second  cause,  the  defendant  to  stibmit  to  he 
personally  examined  before  the  arbitrator  relative 
to  the  501.  paid  to  Bowser ;  and  the  defendant, 
at  the  same  time,  to  produce  his  books  for  the 
inspection  of  the  arbitrator,  who  is  to  report 
thereon  to  the  Court. 


VOL.  XXXIX.]     1834.     EX.     2  CR.  &  M.  318—319.  788 

WHITEHEAD  and  Others  v.  HUGHES  (1).  ]^' 

(2  Crompton  &  Meeson,  318—319 ;  S.  C.  4  Tyrwh.  92 ;  2  Dowl.  Pr.  Cas.  258.)        Exeh.  of 

.  Pleas. 

Where  one  member  of  a  partnership  becomes  bankrupt,  the  solvent         r  qis  i 

partner  may  use  the  names  of  the  assignees  of  the  bankrupt  in  bringing 

actions  against  the  debtors  of  the  firm. 

The  assignees  are  entitled  to  an  indemnity  against  the  costs  when  they 

apply  for  it. 

The  plaintiflf  Whitehead  was  in  partnership  with  one  Green- 
wood, as  flag  merchants.  Greenwood  became  bankrapt,  and  the 
other  plaintiffs  were  his  assignees.  Whitehead  commenced  an 
action  against  Hughes,  in  the  name  of  himself  and  the  assignees 
of  Greenwood  for  a  sum  of  167i.  The  assignees  and  Whitehead 
bcth  gave  notice  to  the  defendant  to  pay  the  money  to  them ; 
but  he  paid  117/.,  which  he  alleged  to  be  all  that  was  due,  to 
the  assignees.  The  action  was  brought  against  the  will  of  the 
assignees,  but  they  had  not  applied  for  an  indemnity  against 
the  costs. 

W,  H.  Watson  obtained  a  rule  to  stay  all  proceedings,  with 
costs,  as  being  commenced  against  the  will  of  the  assignees. 

Crompton  and  Seivell  shewed  cause : 

The  plaintiflf  *Whitehead  bad  a  perfect  right  at  law  to  use  the  [  'Sio  ] 
names  of  the  assignees,  just  as  he  had  a  right  to  use  the  name 
of  his  partner  before  his  bankruptcy.  The  defendant  was 
clearly  colluding  with  the  assignees,  and  it  would  be  most  hard 
on  the  solvent  partner,  if  he  were  forced  to  pay  all  the  debts, 
and  were  not  allowed  to  sue  the  debtors.  The  only  right  of  the 
assignees  was  in  equity  for  their  share  of  the  surplus. 

They  were  then  stopped  by  the  Court. 

Watson,  contra: 

It  is  sworn  that  the  assignees  have  received  the  balance  due 
from  the  defendant  before  the  action  was  commenced ;  and  that 
the  defendant  and  the  assignees  have  oflfered  to  pay  the  money 
to  Whitehead  on  an  indemnity,  but  that  he  has  refused  to  give 
it,  and  has  caused  the  defendant  to  be  arrested.  The  assignees 
cannot  be  made  parties  without  their  consent. 

(1)  See  Bankruptcy  Act,  1883,  ss.  113,  114. 
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Whitehead   Lord  Lyndhurst,  C.  B.  : 
r. 

Hughes.  The  solvent  partner  is  surely  at  liberty  to  use  the  names  of 

the  assignees. 

Bayley,  B.  : 

One  of  several  partners  has  a  clear  right  to  use  the  names  of 
the  other  partners.  If  they  object  to  their  names  being  used, 
they  may  apply  for  an  indemnity  against  the  costs  to  which 
they  might  be  subjected  by  the  use  of  their  names.  The  rule 
must  be  discharged  with  costs. 

It  being  stated  that  there  was  no  objection  to  give  an  indemnity 
to  the  assignees,  the  rule  was  discharged  with  costs,  it  being 
part  of  the  rule  that  an  indemnity  should  be  given. 

Ride  discharged,  uith  costs. 


1834. 

Exoh,  of 
Pleas, 

[322] 


[  •823  ] 


MEGGINSON  v.  HARPER. 

(2  Crompton  &  Meeson,  322—329 ;  S.  C.  4  Tyrwii.  94  ;  3  L.  J.  (N.  S.)  Ex.  50.) 

A  testator  bequeathed  to  his  two  daughters  250^.  each,  to  be  paid  when 
they  arrived  at  the  age  of  twenty-one ;  and  till  that  period  the  expenses 
of  board,  clothes,  and  education  to  be  borne  and  paid  by  his  executors. 
He  appointed  executors  and  also  trustees,  with  all  necessary  powers 
to  fulfil  the  will.  At  a  meeting  of  the  trustees  and  executors,  for  the 
purpose  of  settling  the  testiator's  affairs,  the  executors  paid  over  to  the 
trustees,  inter  alia,  the  sum  of  500^.,  to  be  set  apart  for  the  payment  of 
the  legacies  to  the  daughters  when  they  attained  the  age  of  twenty-one. 
This  sum  was  afterwards  lent  by  the  trustees  to  the  plaintiff  on  a  pro- 
missory note  which  described  them  as  **  trustees  acting  under  the  will 
of  the  late  Mr.  W.  £."  (the  testator) :  Held,  that  a  payment  of  principal 
and  interest  to  one  of  the  legatees  within  six  years  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations,  and  that  the  trustees  had 
a  right  to  maintain  an  action  on  the  note. 

This  cause,  and  all  matters  in  difference,  were  referred  to  an 
arbitrator  by  an  order  of  Nisi  Prius ;  and  Robert  *Brigham  was 
ordered  and  consented  to  become  a  party  to  the  reference.  The 
arbitrator  found  the  following  facts  upon  his  award,  which  was 
afterwards  turned  into  a  special  case  by  the  direction  of  the  Court: 

William  Brigham,  late  of  Huggate  Lodge,  in  the  East  Riding 
of  the  county  of  York,  duly  made  his  last  will  and  testament, 
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bearing  date  the  9th  of  December,  1812,  whereby  he  bequeathed  Megoinsox 
to  his  daughters,  Ann  and  Jane  Brigham,  the  sum  of  2501.  each,  hakpeb. 
to  be  paid  to  the  legatees  when  they  arrived  at  the  age  of 
twenty-one  respectively ;  till  that  period,  the  expenses  of  board, 
clothes,  and  education,  to  be  borne  and  paid  by  his  executor  or 
executrix.  He  appointed  his  wife  Jane  Brigham,  and  his  son 
Robert,  joint  executor  and  executrix,  and  Robert  Brigham,  of 
Octon,  William  Megginson,  the  plaintiff,  and  Thomas  Wilber- 
foss,  trustees,  with  all  the  necessary  powers  to  fulfil  that  his  last 
will ;  which  will  was  duly  proved  on  the  27th  of  July,  1813. 

Robert  Brigham,  of  Octon,  died  on  the  3rd  of  April,  1815, 
having  by  will  appointed  Thomas  Wilberfoss,  Robert  Lamplough, 
and  John  Brigham,  joint  executors  in  trust  of  his  said  will,  all 
of  which  executors  duly  proved  the  same.  On  the  11th  of  April, 
1823,  at  a  meeting  of  Thomas  Wilberfoss,  Robert  Lamplough, 
John  Brigham,  William  Harper,  and  Robert  Brigham,  the  son 
of  William  Brigham,  for  the  purpose  of  settling  the  affairs  of 
the  said  William  Brigham,  and  providing  for  the  payment  of 
the  legacies  of  his  daughters,  then  unpaid,  and  for  settling  an 
account  between  Robert  Brigham  and  Thomas  Wilberfoss, 
certain  monies  were  paid  on  account,  and  the  sum  of  500Z.  was 
retained  in  the  hands  of  Thomas  Wilberfoss,  as  arising  from  the 
estate  of  the  said  William  Brigham,  to  be  set  apart  for  the  pay- 
ment of  the  respective  legacies  of  250Z.  each,  to  the  said  Ann 
Brigham  and  Jane  Brigham,  when  and  as  the  same  should 
become  due  and  payable,  under  the  will  of  the  said  testator, 
William  Brigham,  which  sum  was  the  only  sum  then  remaining 
in  the  hands  of  the  trustees  *of  the  said  will  wherewith  to  pay  [  •324  ] 
and  satisfy  the  said  legacies.  At  the  same  time,  and  at  the 
same  meeting,  the  said  Thomas  Wilberfoss,  Robert  Lamplough, 
William  Harper,  the  defendant,  and  Robert  Brigham,  being  present 
together,  application  was  made  by  the  said  Robert  Brigham,  and 
also  by  the  said  William  Harper,  the  defendant,  on  behalf  of  the 
said  Robert  Brigham,  for  the  loan  of  the  said  sum  of  500L,  until  the 
said  legacies  of  the  said  Ann  and  Jane  Brigham  should  respec- 
tively become  payable.  And  the  said  Thomas  Wilberfoss  there- 
upon then  and  there  agreed  to  lend  and  advance  the  same  sum  of 
500Z.,  on  condition  that  the  said  Robert  Brigham  and  William 
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MEoaiNsox  Harper,  the  defendant,  should  give  their  joint  and  several  promis- 
Habper.  sory  note  for  the  repayment  of  the  said  sum  of  500Z.,  upon  demand, 
with  lawful  interest ;  and  the  said  Robert  Brigham  and  William 
Harper,  the  defendant,  did  thereupon  then  and  there  make  and 
sign  upon  a  paper  bearing  a  stamp  of  68.,  a  joint  and  several 
promissory  note,  to  the  effect  following,  that  is  to  say  : 

"500/.  HuGGATE  Lodge,  April  11,  1823.  TVe  jointly  and 
severally  promise  to  pay  to  the  trustees  acting  under  the  will  of 
the  late  Air.  William  Brigham,  of  Huggate  Lodge,  or  their 
order,  upon  demand,  the  sum  of  five  hundred  pounds  for  value 
received,  together  with  lawful  interest  from  this  day. 

"  Robert  Brigham. 
"  William  Harper." 

The  erasure  of  the  words  **  executors  in  trust  of  the  late,"  and 
the  interlineation  of  the  words  '*  acting  under  the  will  of  the 
late,"  were  made  in  the  said  promissory  note  at  the  time  the 
said  note  was  made,  and  before  it  was  signed ;  and  immediately 
after  the  same  note  was  made,  and  before  it  was  signed  by  the 
said  Robert  Brigham  and  William  Harper,  the  defendant,  as 
aforesaid,  the  said  Thomas  Wilberfoss  handed  over  and  paid  the 
sum  of  5002.  into  the  hands  of  the  said  William  Harper,  the 
r  •326  ]  defendant,  the  said  *Robert  Brigham  being  then  present ;  and 
the  same  was  afterwards  handed  over  and  paid  by  the  said 
William  Harper  to  the  said  Robert  Brigham,  for  his  use.  At 
the  same  meeting,  it  was  afterwards  verbally  agreed  and  under- 
stood by,  between,  and  among  all  the  said  parties  and  persons 
present  at  the  said  meeting,  that  so  long  as  the  said  Ann 
Brigham  and  Jane  Brigham  should  continue  to  reside  with  and 
be  maintained  by  the  said  Robert  Brigham  as  aforetime,  such 
residence  and  maintenance  with  and  by  him  should  go  and  be 
taken  in  lieu  and  instead  of  the  payment  of  interest  upon  the 
money  secured  by  the  promissory  note  as  aforesaid.  The  said 
Thomas  Wilberfoss  entered  upon  and  continued  in  the  occupation 
of  the  said  farm  called  Huggate  Lodge,  and  the  premises  claimed 
as  aforesaid,  to  the  time  of  his  death,  and  died  in  the  year  1880, 
leaving  the  said  William  Megginson,  the  plaintiff  (the  only 
surviving  trustee  of  the  said  will  of  the  said  William  Brigham, 
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deceased),  him  sui*viving.  Ann  Brigbam  resided  with  and  was  Megoinbok 
maintained  by  the  said  Bobert  Brigham,  as  aforetime,  from  the  habpeb. 
time  of  making  the  said  promissory  note,  until  she  intermarried 
with  John  Stephenson,  on  or  about  the  18th  of  April,  1827.  She 
attained  the  age  of  twenty-one  years  on  the  30th  of  May,  in  the 
same  year ;  and  on  the  26th  of  August,  1828,  and  on  several 
subsequent  days,  to  the  6th  of  May,  1830,  various  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  275Z.  6«.,  were 
paid  by  the  said  Bobert  Brigham  to  the  said  John  Stephenson, 
for  and  on  account  and  in  satisfaction  of  the  said  legacy  of  250Z., 
to  the  said  Ann,  his  wife,  and  for  interest  thereupon  from  the 
time  of  her  marriage  with  him.  The  said  Jane  Brigham  also 
resided  with  and  was  maintained  b}'  the  said  Bobert  Brigham, 
as  aforetime,  from  the  time  of  the  making  of  the  said  promissory 
note,  until  she  attained  her  age  of  twenty-one  years,  on  the  2nd 
of  December,  1829  ;  and  from  that  time  until  her  marriage  with 
John  Bias,  on  or  about  the  2nd  of  December,  1830,  *the  said  [  ••^26  ] 
legacy  of  250Z.  to  the  said  Jane  had  not  been  paid,  or  any  part 
thereof ;  and  the  action  was  brought  to  compel  payment  thereof, 
as  being  part  of  the  said  sum  of  500Z.,  for  which  the  said 
promissory  note  was  given  as  aforesaid,  and  interest  thereon 
from  the  2nd  of  December,  1830 ;  but  the  action  was  not  com- 
menced until  after  the  expiration  of  six  years  from  the  said 
11th  day  of  April,  1823. 

The  said  William  Megginson  was  not  indebted  to  the  estate  of 
the  said  late  William  Brigham,  deceased,  nor  to  the  said  Bobert 
Brigham.  The  arbitrator,  therefore,  did  award,  order,  and 
adjudge,  that  if  this  Court  should  be  of  opinion,  and  adjudge 
upon  the  facts  and  matters  so  found  and  stated  by  him,  that  the 
plaintiff  William  Megginson  was  a  proper  and  sufficient  party  to 
bring  and  maintain  this  action  a^^ainst  the  said  defendant ;  and 
that  there  is  and  appears  a  sufficient  consideration  for  the  said 
promissory  note,  to  enable  the  plaintiff  to  maintain  the  action 
against  the  defendant ;  and  that  the  action  is  not  barred  by  the 
Statute  of  Limitations,  as  pleaded  by  the  defendant  to  the  said 
action,  then  the  verdict  already  entered  up  for  the  plaintiff 
should  stand,  but  the  damages  to  be  reduced  to  the  sum  of 
279{.    148.,   with  interest  upon  the  sum  of  250L,  as  therein 

50—2 
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Meooinson    mentioned.    But  if  this  Court  should  be  of  opinion  and  shall 

Harper,     adjudge,  that,  upon  any  of  the  grounds  aforesaid,  the  said  action 

cannot  be  maintained  by  the  plaintiff  against  the  defendant, 

then  and  in  that  case  the  verdict  for  the  plaintiff  shall  not  stand, 

but  a  nonsuit  be  finally  entered. 

Starkie,  for  the  plaintiff,  was  stopped  by  the  Court,  who 
called  on — 

Tomlinson,  contra  : 

Bobert  Brigham,  as  well  as  the  plaintiff,  acted  as  a  trustee 
under  the  will  of  his  father,  William  Brigham ;  and  the  note 
being  made  payable  to  the  trustees  acting  under  the  will  of 
[  ♦.S27  J  William  Brigham,  it  is  *necessary  to  join  Bobert  Brigham  as  a 
co-plaintiff.  If  the  offices  of  trustee  and  executor  are  distinct, 
it  is  part  of  the  duty  of  the  executor  alone  to  pay  the  legacy 
duty,  and  he  was  entitled  to  keep  the  whole  fund  appropriated 
for  that  purpose  till  the  legacies  were  all  paid.  There  was, 
therefore,  no  consideration  moving  from  the  plaintiff,  who  aa 
trustee  had  no  interest,  to  the  makers  of  the  note. 

(Lord  Ltndhurst,  C.  B.  :  Would  not  the  executor  be  justified 
in  paying  over  the  money  to  the  trustees?  He  does  so,  and 
they  lend  it  to  Brigham,  on  the  joint  and  several  note  of  him- 
self and  Harper.  Cannot  the  trustees  maintain  the  action 
against  him  ?) 

But,  even  supposing  that  the  plaintiff  is  the  proper  party  to 
bring  the  action,  it  is  barred  by  the  Statute  of  Limitations. 
The  note  being  payable  on  demand,  the  statute  began  to  run 
immediately  from  the  date  of  the  note,  and  therefore  it  was  a 
bar  at  the  commencement  of  the  action,  unless  there  was  anv 
payment  of  interest,  or  part  payment  of  the  principal,  to  take 
the  case  out  of  the  statute.  Parol  evidence  was  not  receivable 
to  shew  a  substituted  and  different  contract.    The  note  clearlv 

» 

expresses  that  the  payment  is  to  be  made  to  the  trustees  on 
demand,  and  therefore  parol  evidence  of  the  substituted  con- 
tract to  pay  the  legatees  at  a  distant  date  is  not  admissible. 
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Payment,  to  take  a  case  out  of  the  stat.  9  Geo.  IV.  c.  14,  must  be  to    Meooinbon 
the  party  legally  entitled  :  it  must  be  a  part  performance  of  the      habpvb. 
first  contract.     In  Gotvan  v.  For8ter{i),  Parke,  J.,  says:  **The 
reason  why  a  payment  takes  a  case  out  of  the  statute  is,  that  it 
is  evidence  of  a  fresh  promise.*'     But  it  must  apply  immediately 
to  the  claim  which  it  revives,  and  is  insufficient  when  it  is  only 
in   part  performance   of  a   substituted   contract.      In  Price  v. 
Edmunds  {2),  Parke,  J.,  says:    ''Can  a  contract   between   the 
payee  and  maker  of  a  note  be  shewn  by  extrinsic  evidence  to  be    * 
different  from  *that  which  it  purports  to  be  on  the  face  of  it?  "       [  'sss  ] 
A  payment  of  interest  to  the  principal  to  be  paid  over  to  the 
legatees  might  have  been  a  good  payment  to  set  up  the  note,  but 
the  payment  to  the  legatees  could  not  operate  as  an  acknowledg- 
ment against  the  principal,  much  less  against  the  surety. 

Lord  Lyndhurst,  C.  B.  : 

In  this  case,  two  executors  and  three  trustees  were  appointed 
by  the  will  of  William  Brigham,  and,  after  the  executors  had 
discharged  their  duties,  it  was  not  improper  that  they  should 
hand  over  the  funds  to  the  trustees,  if  that  was  necessary  to 
fulfil  the  trusts  of  the  will.  Now,  the  testator  directs,  that  when 
two  of  his  children  come  of  age,  they  shall  be  paid  certain  sums, 
and  he  gives  the  trustees  the  necessary  powers  to  caiTy  his  will 
into  execution  ;  therefore,  must  not  the  trustees  have  possession 
of  the  fund  requisite  for  this  payment?  The  executor  was, 
therefore,  justified  in  paying  the  money  to  the  trustees,  and,  as 
they  lent  it  to  Harper  or  his  principal,  on  the  security  of  this 
note,  they  have  a  right  to  maintain  the  action  against  him.  As 
to  the  substituted  contract,  the  question  is,  whether  the  part 
payment  was  a  payment  to  the  trustees  on  the  note,  so  as  to  take 
the  case  out  of  the  statute,  and  whether  such  payment  was 
properly  proved?  The  pajrment  to  the  legatees  was  nothing 
more  than  a  payment  to  the  agent  of  the  party,  and  if  so,  parol 
evidence  of  that  fact  is  admissible.  If  a  man  sends  his  clerk 
to  receive  a  payment  of  this  nature,  the  fact  that  he  was  his 
clerk,  and  that  he  received  the  money  in  that  character,  must 
necessarily  be  established  by  parol  evidence. 

(1)  3  B.  &  Ad.  511.  (2)  10  B.  &  C.  581. 
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Meggikson 
Harper. 


[  ♦329-] 


Bayley,  B.  : 

Payment  within  six  years  by  a  party  to  a  note,  to  a  party 
interested  in  the  note,  was  sufficiently  proved  to  take  this  case 
out  of  the  statute.  The  note  on  the  face  of  it  appears  to  be 
given  to  **the  trustees  acting  *under  the  will  of  the  late 
Mr.  William  Brigham,"  which  words  call  for  explanation,  as 
the  payment  is  to  be  made  to  them  in  that  capacity.  You  may 
then  look  to  the  will  to  see  what  the  trusts  are,  and  to  what 
purposes  the  money  is  applicable,  and  you  may  give  evidence  to 
shew,  in  explanation,  that  these  legatees,  Ann  and  Jane  Brigham, 
were  the  persons  in  trust  for  whom  the  trustees  took  the  note. 
It  is  quite  clear  on  the  face  of  the  note,  that  the  payees  took 
it  for  the  purposes  of  the  trust,  and  the  evidence  explained  what 
those  purposes  were,  and  did  not  contradict  or  vary  the  contract. 


The  rest  of  the  Court  concurred. 


J(i d(jm en t  for  the  plai utijf. 


1834. 

Ikroh,  0/ 
Plea^. 

[347] 


WHATLEY  r.  MORLAND. 

(2  Crompton  &  Meeson,  347—348;  S.  C.  4  Tyrwh.  255;  3  L.  J.  (X.  8.)  TiS; 

2  Dowl.  Pr.  Cas.  249.) 

A  i-ule  to  set  aside  the  certificate  of  an  arbitrator  ought  to  ><pcKjify  the 
grounds  of  objection  to  it. 

On  a  cause  being  refen-ed,  the  plaintiff  attended  before  the  arbitrator 
by  counsel,  without  giving  the  defendant  notice  of  his  intention  so  to  do. 
The  defendant  i*equested  an  adjournment,  to  give  him  time  to  instruct 
counsel ;  but  the  plaintiff  x-efused  to  consent,  unless  the  defendant  paid 
the  costs  of  the  day.  The  arbitrator  proceeded  far  parte^  and  certified  iu 
favour  of  the  plaintiff.  The  Court,  on  motion,  stayed  the  certificate, 
and  referred  the  cause  back  to  the  arbitrator,  and  disallowed  the  plaintiff 
his  costs  of  the  day. 

Assumpsit  on  a  bill  of  exchange.  The  cause  was  referred  at 
the  last  Gloucester  Assizes,  and  the  arbitrator  certified  that  a 
verdict  should  be  entered  for  the  plaintiff.  Hiimfreif  obtained  a 
rule  nisi  for  staying  or  setting  aside  the  certificate,  on  the  ground 
that  the  plaintiff  had  attended  by  counsel  before  the  arbitrator, 
without  having  given  notice  to  the  defendant.  It  appeared  from 
the  affidavits  on  both  sides,  that  there  had  been  some  conversa- 
tion between  the  parties,  as  to  the  plaintiff's  intention  to  employ 
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counsel,  but  no  distinct  notice  thereof  was  given  to  the  defendant,     whatley 


r. 


The  plaintiff  attended  before  the  arbitrator  by  counsel,  and  the  Morland. 
defendant,  on  finding  that  the  plaintiff  attended  by  counsel, 
applied  for  an  adjournment,  to  give  him  time  to  instruct  counsel ; 
but  the  plaintiff  refused  to  consent,  unless  the  defendant  paid 
the  costs  of  the  day.  The  defendant  then  delivered  a  written 
protest,  and  the  arbitrator  proceeded  ex  parte.  The  rule  did  not 
state  the  grounds  of  the  motion. 

J.  1).  Whatley  shewed  cause : 

The  rule  ought  to  have  specified  the  grounds  of  objection  to 
the  award.  In  WatkiHs  v.  Phillpotts  (i)  it  was  held,  that  a  rule 
to  set  aside  an  award  should  specify  the  grounds  of  objection  to  it. 

(Bayley,  B.  :  I  think  the  grounds  of  the  motion  ought  to 
have  been  specified  in  the  rule,  but  that  may  be  amended.) 

He  then  contended  that  there  was  sufficient  notice  of  the  plain- 
tiff's intention  to  attend  by  counsel,  and,  therefore,  that  the 
defendant  could  not  have  been  taken  by  surprise. 

Bayley,  B.  : 

It  is  not  reasonable  that  one  party  should  have  the  assistance 
of  counsel,  and  the  other  not,  without  *at  least  having  the  option  [  '348  ] 
of  employing  counsel  or  not,  at  his  discretion.  Distinct  notice 
ought  to  have  been  given ;  and  I  think,  therefore,  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  day.  The  rule  must 
be  made  absolute ;  and,  as  the  time  for  making  the  award  has 
expired,  the  rule  may  be  enlarged. 

The  rest  of  the  Court  concurring — 

The  rule  was  made  absolute,  without  costs ;  thedefen- 
dant  consenting  to  the  time  for  making  the 
award  being  enlarged  to  the  first  day  of  Easter 
Term^  and  the  certificate  to  be  stayed,  and  the 
cause  refei'red  bach  to  the  arbitrator.  The  costs 
of  the  application  not  to  be  costs  in  the  cause, 

(1)  29  B.  E.  809  (M'Clel.  &  Younge,  393). 
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1834.  DUCKETT  V.  WILLIAMS  (1). 

Exrh,  of       (2  Crompton  &  Meeson,  348—301 ;  S.  C.  4  Tyrwh.  240 ;  3  L.  J.  (N.  S.)  Ex.  141 .) 
Pleai. 
r  ^tQ-i  By  a  declaration  and  statement  as  to  health,  &c.,  signed  by  the  assured, 

previous  to  effecting  a  policy  on  a  life,  it  was  agreed,  that,  if  any  untrue 

averment  was  oontained  therein,  or  if  the  facts  required  to  be  set  forth 

in  the  proposal  (annexed)  were  not  truly  stated,  the  premiums  should  be 

forfeited,  and  the  assurance  be  absolutely  null  and  void.    The  statement 

as  to  the  health  of  the  life  was  untrue  in  point  of  fact,  but  not  to  the 

knowledge  of  the  party  making  it:   Held,  that  the  premiums  were 

forfeited,  and  could  not  be  recovered  back. 

This  was  an  action  on  a  policy  of  insurance  on  the  life  of 
one  John  Stephenson,  brought  by  the  Provident  Life  Assurance 
Company  against  the  Hope  Insurance  Company.  The  following 
declaration  and  agreement  had  been  signed  on  behalf  of  the 
plaintiffs  before  making  the  insurance : 

**  We,  Scrope  Bernard  Morland  and  George  Duckett,  trustees 
of  the  Provident  Life  Office,  do  hereby  declare  and  set  forth,  that 
the  herein-named  John  Stephenson  is  now  in  good  health,  and 
[  •349  J  has  not  laboured  under  gout,  *dropsy,  fits,  palsy,  insanity, 
affection  of  the  lungs  or  other  viscera,  or  any  other  disease  which 
tends  to  shorten  life,  and  that  his  age  does  not  exceed  forty-one 
years;  that  we  have  an  interest  in  the  life  of  the  said  John 
Stephenson  to  the  full  amount  of  5,000Z. ;  and  we  agree  that  the 
declaration  or  statement  hereby  made  shall  be  the  basis  of  the 
agreement  between  ourselves  and  the  Hope  Assurance  Company ; 
and  that  if  any  untrue  averment  be  contained  herein,  or  if  the 
facts  required  to  be  set  forth  in  the  above  proposal  be  not  truly 
stated,  all  monies  which  shall  have  been  paid  upon  account  of 
the  assurance,  made  in  consequence  hereof,  shall  be  forfeited, 
and  the  assurance  itself  be  absolutely  null  and  void.** 

The  defence  was,  that  the  life  was  not  insurable ;  and  the  jury 
upon  the  trial  having  found  that  it  was  not  insurable,  the  Coirt 
discharged  a  rule  which  had  been  obtained  for  a  new  trial,  on 
the  ground  of  the  verdict  being  against  the  evidence.  In  the 
course  of  the  discussion  it  was  argued  that  the  plaintiffs  were 
at  all  events  entitled  to  a  return  of  premiums.  The  plaintiffs 
had  not  claimed  a  return  of  premiums  at  the  trial ;  but  it  was 

(1)  Cited  and  confirmed  by  judgments  in  Thompson  v.  Wetma  (H.  L.  Sc. 
1884)  9  App.  Cas.  671.— R.  C. 
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subsequently  agreed   that  a  second  action  should  be  tried  to      duckett 
determine  this  point.     On  the  second  trial,  the  jury  went  into    Williams. 
the  question  whether  the  life  was  insurable  or  not,  and  were  of 
opinion  that  the  life  was  insurable,  and  found  for  the  plaintiffs. 
A  rule  for  a  new  trial  having  been  obtained  by  Pollock  on  behalf 
of  the  defendants,  the  question  was  argued  by 

The  Solicitor-Oeneral  and  Kelly  for  the  plaintiffs,  and  by 

F.  Pollock  and  /?.  F.  Richards  for  the  defendants. 

It  was  finally  agreed  that  the  Court  should  look  at  the  evidence 

4ind  draw  their  own  conclusion  as  to  the  facts.   ^As  the  judgment       [  *350  ] 

of  the  Court  proceeded  entirely  on  the  meaning  of  the  expression 

*^  untrue  account,"  and  ''  not  truly  stated,"  in  the  declaration  and 

agreement  signed  by  the  parties,  it  is  not  necessary  to  state  the 

arguments. 

Cur,  advg  vulU 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B.  : 

This  was  an  action  on  a  policy  of  insurance  on  the  life  of 
John  Stephenson.  Upon  his  death  an  action  was  brought  to 
recover  the  amount  of  the  sum  insured.  The  defendants'  case 
was,  that  the  life  was  not  insurable  at  the  time  of  the  insurance ; 
4ind,  the  jury  being  of  that  opinion,  the  defendants  had  a  verdict. 
The  Court  were  of  opinion  that  they  ought  not  to  disturb  that 
verdict.  On  the  discussion  of  the  rule  for  a  new  trial,  it  was 
•contended  that  the  plaintiffs  were  entitled  to  a  return  of  the 
premiums  if  the  life  were  not  insurable,  but  it  turned  out  that 
the  counsel  had  omitted  to  claim  the  return  of  the  premiums  at 
the  trial.  It  was  subsequently  arranged  that  this  question 
should  be  tried  in  another  action.  On  a  motion  for  a  new  trial 
in  the  second  action,  it  was  agreed  that  the  Court  should  look 
into  the  evidence,  and  form  their  own  conclusion  as  to  the 
matters  of  fact.  We  have  done  so ;  and  we  have  come  to  the 
conclusion,  that,  at  the  time  when  the  policy  was  effected, 
Mr.  Stephenson  had  upon  him  a  disease  which  tended  to  shorten 
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life.  It  follows,  that  the  facts  set  forth  in  the  proposal  were 
not  truly  stated,  and  the  question  then  turns  entirely  on  the 
construction  of  the  declaration  and  agreement  made  by  the 
assured  before  the  policy  was  effected.  The  point  is,  whether 
the  facts  stated  were  not  truly  stated  within  the  meaning  of  the 
declaration  and  agreement.  It  was  contended,  on  behalf  of  the 
plaintiffs,  that  the  words  must  mean  *'  truly  *'  or  "  untruly,'* 
within  the  knowledge  of  the  party  making  the  statement ;  and 
that  if  the  party  *in8uring  ignorantly  and  innocently  makes  a 
mis-statement,  he  is  not  to  forfeit  the  premiums  under  the  clause 
in  question.  We  are  of  opinion,  however,  that  this  is  not  the 
real  meaning  of  this  clause.  A  statement  is  not  the  less  untrue 
because  the  party  making  it  is  not  apprized  of  its  untruth ;  and, 
looking  at  the  context,  we  think  it  clear  that  the  parties  did  not 
mean  to  restrict  the  words  in  the  manner  contended  for.  Two 
consequences  are  to  follow  if  the  statement  be  untrue  :  one,  that 
the  premiums  are  to  be  forfeited  ;  the  other,  that  the  assurance 
is  to  be  void.  Now,  if  the  statement  were  untrue,  within  the 
knowledge  of  the  party  making  it,  the  assurance  would  be  void 
without  any  such  stipulation.  The  knowledge  of  the  party  is 
clearly  immaterial  as  to  this  last  consequence,  and,  therefore,, 
must  be  so  as  to  the  first ;  for  it  would  be  contrary  to  all  the 
rules  of  construction  to  hold  that  it  was  material  as  to  one 
consequence,  and  not  as  to  the  other.  We  are,  therefore,  of 
opinion,  that  these  premiums  are  forfeited  under  the  clause  in 
question,  and  that  a  nonsuit  must  be  entered. 

Bide  ahsobife  for  a  nonsfut. 


1834. 
Exrh.  of 

[353  ] 


OWEN    r.  BUKNETT. 

(2  Crompton  &  Meesou,  353— :561 ;  S.  C.  4  TjTwh.  133 ;  3  L.  J.  (N.  S.)  Ex.  76.) 

The  Carriers  Act,  1«3()  (11  Geo.  lY.  &  1  Will.  IV.  c.  68),  extends  U> 
all  the  articles  enumerated  in  the  1st  section,  although  not  within  the 
words  of  the  preamble,  **  an  article  of  great  value  in  small  compass.'" 
To  entitle  a  party  to  recover  for  loss  or  injury  to  any  article  of  such 
description,  he  must  give  express  notice  to  the  carrier  of  the  value  and 
natui-e  of  the  article. 

A  looking-glass,  exceeding  the  value  of  10/.,  was  packed  up  m  a  case, 
and  sent  to  a  carrier's  office,  to  be  conveyed  from  London  to  the  houn 
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of  S.,  near  Lymingtou.     A  notice  was  fixed  up  in  the  office,  pursuant         Owen 
to  the  second  section  of  the  recent  statute.     The  words  'Opiate  glass/'  «*• 

•* looking-glass/*  "keep  this  edge  upwards,"  were  written  on  the  case,  Burnett. 
but  no  declaration  was  made  of  the  nature  and  value  of  the  article, 
and  no  increased  rate  of  carriage  paid.  The  parcel  was  conveyed  from 
Lymington,  to  the  place  of  its  ultimate  destination,  on  a  brewer's  truck, 
that  being  the  usual  mode  in  which  parcels  were  conveyed  in  that  part 
of  tlie  country.  When  the  glass  was  unpacked  it  was  found  to  be  broken : 
Held,  that  the  carrier  was  not  liable  for  the  damage  occasioned  by  the 
breaking  of  the  glass. 

Qmvre,  whether  the  carrier  would  have  been  liable  if  he  had  been 
guilty  of  gross  negligence  (1). 

This  was  an  action  against  a  common  carrier  for  negligence 
in  the  carriage  of  a  looking-glass,  whereby  the  same  was  broken. 

At  the  trial  before  Guraey,  B.,  it  appeared  that  the  looking- 
glass,  which  was  of  a  considerable  size,  packed  up  in  a  case,  was 
delivered  at  the  defendant's  waggon  oflBce  in  Friday  Street,  to  be 
conveyed  from  London  to  **  The  Elms,  near  Lymington,*'  in 
Hampshire.  The  outside  of  the  case  was  marked  "looking- 
glass/*  and  "plate  glass,'*  and  close  to  one  of  the  edges  was 
written  "keep  this  edge  upwards."  After  it  had  reached 
Lymington,  it  was  conveyed  *from  Lymington  to  "  The  Elms,*'  [  *i)'A  ] 
the  distance  of  about  a  mile,  along  a  hard  but  smooth  gravel 
road,  on  a  brewer's  truck,  upon  which  it  could  not  stand,  and 
was  not  placed  with  the  edge  upwards.  When  unpacked,  the 
looking-glass  was  found  to  have  been  screwed  to  the  back  of  the 
case,  but  not  battened,  and  a  piece  was  broken  out.  A  witness 
for  the  plaintiff  said,  that  the  mode  of  carriage  by  the  truck  was 
improper,  and  was  likely  to  produce  a  fracture.  A  witness  who 
took  the  package  to  the  oiBce  proved  that  he  did  not  see  any 
notice  stuck  up  in  the  office,  and  that  he  believed  there  was 
none.  It  was  proved  on  the  part  of  the  defendant,  that  there 
was  a  painted  notice  in  the  office  in  Friday  Street,  where  the 
package  was  delivered,  in  conformity  with  the  statute  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  s.  2,  stating,  that  the  proprietors  would  not 
be  liable  for  any  parcel  or  package  containing  any  of  the  articles 
therein  specified,  above  the  value  of  lOZ.,  unless  the  value  and 
nature  thereof  were  declared,  and  the  increased  charges  mentioned 

(1)  This  point  is  decided   in   the      Iliftton  v.  Dibhen  (1842)  2  Q.  B.  646. 
negative  bv  the  Queen's  Bench,  in      — R.  C. 
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Owen  in  the  notice  paid ;  which  notice  also  notified  the  increased  rate 
BuRNRTT.  of  charges  on  the  several  articles  mentioned  in  the  statute,  and. 
amongst  others,  '"glass."  The  book-keeper  proved,  that  he 
was  not  informed,  nor  did  he  know,  what  the  case  contained ; 
that  only  the  ordinary  charge  for  booking  was  paid ;  and  that  it 
was  a  common  practice  to  put  the  word  "' glass"  upon  packing 
cases  which  did  not  contain  that  article.  It  was  also  proved, 
that  it  was  the  usual  mode  of  conveyance  in  the  country  about 
Lymington  to  carry  ordinary  parcels  on  trucks  of  this  description. 
The  learned  Judge  told  the  jury,  that,  if  the  negligence  of  the 
plaintiff,  or  of  any  other  person  employed  by  him,  had  contributed 
to  the  accident,  he  could  not  recover;  and  the  jury  found  a 
verdict  for  the  plaintiff  for  87Z.,  the  value  of  the  glass ;  and,  in 
answer  to  questions  put  by  the  learned  Judge,  they  further  found, 
that  the  glass  was  broken  by  the  defendant's  negligence  alone, 
[  ♦355  ]  but  that  there  was  a  notice  fixed  *up  in  the  office.  The  leametl 
Judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit ;  an<I 
a  rule  having  been  obtained  for  that  purpose  by  Coleridgey  Serjt., 
in  last  Michaelmas  Term — 

Piatt  shewed  cause : 

This  case  is  not  within  the  operation  of  the  Act.  It  appears 
that  the  preamble  contemplates  only  '^  articles  of  great  value  in 
small  compass,"  ''  liable  to  depredation,"  and  such  as  carriers, 
without  a  notification  of  their  value,  would  not  suppose  required 
more  than  ordinary  care.  A  looking-glass  clearly  does  not  fall 
within  that  description ;  but,  admitting  that  it  does,  there  was 
here  a  sufficient  declaration  to  the  carriers  of  the  contents  and 
value  to  meet  the  object,  and  to  satisfy  the  language  of  the  Act, 
the  words  "plate  glass,"  **  looking-glass,"  and  **keep  this  edge 
upwards,"  being  written  on  the  case  in  which  it  was  packed. 
The  intention  of  the  Act  was  merely  to  put  carriers  in  the  same 
situation  by  affixing  a  notice  in  their  offices,  as  they  were  before 
the  Act,  in  cases  where  actual  notice  had  been  given  before  or  at 
the  time  of  the  delivery  to  the  party  to  whom  the  goods  were  to 
be  carried.  The  defendant's  liability,  therefore,  is  limited  in  the 
same  manner  as  it  would  be  at  common  law  by  such  a  notice, 
and   he  is   answerable   for   gross  negligence.     It   was  so  held 
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in    Birkett    v.    Willan(i),    Dufi  v.    Budd(2),    and    Batson    v.        Owen 
Donovan  (3).  Burnett. 

(Baylby,  B.  :  In  this  case  the  jury  have  not  found  that  there 
was  gross  negligence.) 

The  mode  of  conveyance  here  adopted  in  carrying  the  glass 
from  Lymington  by  a  brewer's  truck  clearly  amounted  to  gross 
negligence. 

Coleridge,  Serjt.,  and  W.  C,  Itowe,  contra  : 

The  enacting  clause,  which  mentions  amongst  the  other  articles 
enumerated  '' glass '*  generally,  without  limit  as  to  size,  cannot 
be  restrained  by  the  preamble  of  the  statute  reciting  *the  particular  [  'sse  ] 
mischief  to  be  respecting  *'  articles  of  great  value  in  small  com- 
pass." It  would  be  difficult  to  imagine  glass  of  any  kind  of  the 
value  of  lOZ.  which  must  not  be  of  considerable  size;  besides 
which,  many  of  the  other  articles  mentioned,  such  as  silk  and 
furs,  to  be  of  that  value  must  be  also  of  some  bulk.  The  size  of 
the  packing  case,  and  the  writing  on  it,  did  not  amount  to  a 
declaration  of  the  nature  and  value  of  the  contents,  because  it 
was  proved  that  the  word  **  glass  "  is  very  commonly  written  on 
packages  not  containing  that  article.  The  object  of  the  Act  was 
not  merely  that  the  carrier  might  have  notice,  but  also  that 
he  should  have  an  opportunity  of  demanding  a  premium  for 
insurance;  and  unless  there  be  such  a  declaration,  and  such 
opix)rtunity  afforded,  the  carrier  is  protected  from  liability  in  all 
cases,  except,  as  is  provided  by  s.  8  such  as  arise  from  the 
felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or 
other  servant  in  his  employ.  The  object  was  to  put  an  end  to 
the  common-law  liability  in  all  cases  within  the  Act,  and  to 
substitute  a  just  rule  between  the  public  and  the  carrier.  •  The 
notice  required  by  the  second  section  is  not  substituted  for  the 
common-law  notice,  as  by  that  the  carrier  sought  to  restrain  his 
liability  in  law  by  a  contract,  and  consequently  the  notice  must 
have  been  brought  home  to  the  knowledge  of  the  opposite  party. 

(i:.  20  R.  K.  473  (2  IJ.  &  Aid.  aOO).      6  Moore,  469). 

(2)  2S  E.  B.  6(M)  (;5  Brod.  &  H.  177 ;  (3)  22  R.  K.  .>99  (4  B.  &  Aid.  21). 
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Owen  The  statute  alters  the  law ;  and  if  the  notice  be  afl&xed  in  his 
BuRXKTT.  office,  no  liability  exists  until  he  has  been  informed  of  the  value 
and  nature  of  the  goods  delivered,  and  had  an  opportunity  of 
demanding  the  increased  rate  of  carriage.  There  was  here  no 
proof  of  gross  negligence,  as  the  package  was  conveyed  in  the 
same  mode  as  ordinary  packages  are  conveyed  in  that  i>art  of 
the  country. 

Kayley,  B.  : 

In  this  case  I  entertain  no  doubt  upon  the  first  point,  whether 
a  looking-glass  of  the  dimensions  in  question  is  an  article  within 
the  meaning  of  the  Act ;  we  are  all  of  opinion  that  it  is.  In  the 
[  *3:.7  ]  first  place  it  falls  *  within  the  express  words  of  the  first  section, 
viz.,  as  **  glass ;  *'  and,  unless  we  see  something  in  that  clause 
which  confines  its  operation  to  a  particular  description  of  glass, 
the  protection  of  the  Act  extends  to  the  carrier  in  this  case.  It 
has  been  ingeniously  argued,  that  the  Act  does  not  apply  to  glass 
of  this  description,  because  the  package  containing  it  must  l)e, 
and  here  was,  of  considerable  weight  and  size ;  and  the  preamble 
has  the  words  **  articles  of  great  value  in  small  compass."  And 
it  was  said  that  the  Act,  therefore,  does  not  apply  to  any  of  the 
specified  articles,  unless  they  are  of  "great  value  and  small 
compass."  If  such  was  the  intention  of  the  Legislature  I  should 
expect  to  find  these  words  in  the  enacting  clause  ;  and,  not 
finding  them,  it  may  be  said,  that  that  has  occurred  here  which 
does  occur  very  frequently,  namely,  that  the  enacting  part  goes 
beyond  the  preamble  and  the  mischief  recited ;  that  the  mischief 
recited  is  particular,  and  the  enacting  clause  general.  The 
statute  begins  by  reciting,  first,  "  that  by  the  frequent  practice 
of  bankers  and  others  of  sending  by  the  public  mail,  stage- 
coaches, waggons,  vans,  and  other  public  conveyances  by  land 
for  hire,  parcels  and  packages  containing  money,  bills,  notes, 
jewellery,  and  other  articles  of  great  value  in  small  compass, 
such  valuable  property  is  rendered  liable  to  depredation,  and  the 
responsibility  of  mail  contractors,  stage-coach  proprietors,  and 
common  carriers  for  hire,  is  greatly  increased : "  and  that, 
**  through  the  frequent  omission  by  persons  sending  such  parcels 
and  packages  to  notify  the  value  and  nature  of  the  contents 
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thereof,  so  as  to  enable  such  mail  contractors,  stage-coach  pro-  Owkn 
prietors,  and  other  common  cairiers,  by  due  diligence,  to  protect  Burnett. 
themselves  against  losses  arising  from  their  legal  responsibility, 
and  the  difficulty  of  fixing  parties  with  knowledge  of  notices 
published  by  such  mail  contractors,  stage-coach  proprietors,  and 
other  common  carriers,  with  the  intent  to  limit  such  responsi- 
bility, they  have  become  exposed  to  great  and  unavoidable  risks, 
and  have  thereby  sustained  heavy  losses."  It  then  proceeds  to 
*enact,  "  that  from  and  after  the  passing  of  this  Act,  no  mail  [  *''^'^^  ] 
contractor,  stage-coach  proprietor,  or  other  common  carrier  by 
land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any 
article  or  articles,  or  property  of  the  descriptions  following; 
(that  is  to  say),  gold  or  silver  coin  of  this  realm,  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanu- 
factured state,  or  any  precious  stones,  jewellery,  watches,  clocks, 
or  time-pieces  of  any  description,  trmkets,  bills,  notes  of  the 
Governor  and  Company  of  the  Banks  of  England,  Scotland,  and 
Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or 
Ireland,  orders,  notes,  or  securities  for  payment  of  money, 
English  or  foreign  stamps,  maps,  writings,  title-deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate  or  plated  articles,  glass, 
china,  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials, 
furs,  or  lace,  or  any  of  them,  contained  in  any  parcel  or  package 
which  shall  have  been  delivered,  either  to  be  carried  for  hire,  or 
to  accompany  the  person  of  any  passenger  in  any  mail  or  stage- 
coach, or  other  public  conveyance,  when  the  value  of  such  article 
or  articles  of  property  aforesaid,  contained  in  any  such  parcel  or 
package,  shall  exceed  the  sum  of  lOZ.,  unless  at  the  time  of  the 
delivery  thereof  at  the  office,  warehouse,  or  receiving  house  of 
such  mail-contractor,  stage-coach  proprietor,  or  other  common 
carrier,  or  to  his,  her  or  their  book-keeper,  coachman,  or  other 
servant,  for  the  purpose  of  being  carried,  or  of  accompanying  the 
person  of  any  passenger  as  aforesaid,  the  value  and  nature  of 
such  article  or  articles,  or  property,  shall  have  been  declared  by 
the  person  or  persons  sending  or  deUvering  the  same,  and  such 
increased  charge  as  hereinafter  mentioned,  or  an  engagement  to 
pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
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Owen        package.''     The  preamble  extends  to  articles  carried  by  waggons 

BuRNSTT.     ^^^  vans  as  well  as  by  mails  and  stage-coaches,  which  articles, 

in  general,  will  not  be  of  small  compass ;  and  in  the  description 

[  *So9  ]  *following  there  is  no  qualification  as  to  articles  of  great  value 
in  small  compass.  All  are  mentioned  generally,  from  which  I 
should  infer  that  it  was  intended  to  include  any  of  the  descriptions 
following.  "Clocks,"  ** time-pieces,"  "paintings,"  "pictures," 
"  plated  articles,"  may  be  of  considerable  size,  and  no  judgment 
can  be  formed  of  their  value  in  consequence  of  their  size,  and  the 
Act  must  apply  to  all  articles  of  that  description.  "  Glass  "  is 
mentioned  in  the  same  manner  generally,  and  why  is  the  Act  not 
to  apply  to  glass  of  every  description,  if  of  the  requisite  value  ? 
It  is  a  commodity  which  requires  particular  attention,  and  in 
respect  of  which  the  carrier  is  exposed  to  great  risk  and  hazard 
from  its  brittle  nature.  The  word  "glass"  is  unqualified  and 
unlimited;  and  I  cannot  see  that  we  are  justified  in  saying  it 
applies  to  glass  in  a  small  compass  only,  and  not  of  eveni' 
description.  The  object  is,  that  the  party  shall  be  put  upon  his 
guard,  not  only  against  theft,  but  against  the  ordinary  accidents 
of  the  road;  and  as  some  articles,  and  amongst  them  glass, 
require  peculiar  care,  it  is  provided  that  the  carrier  shall  not 
be  responsible,  unless  the  value  and  nature  of  such  article  or 
articles,  or  property,  shall  have  been  declared,  and  the  increased 
charge,  or  engagement  to  pay  the  same,  have  been  accepted  by 
the  person  receiving  the  parcel  or  package.  Now,  it  seems  to  me 
that  the  object  of  the  Act  is  two-fold ;  first,  it  is  that  the  party 
receiving  the  article  may  be  apprized  of  the  nature  of  the  article, 
in  order  that  he  may  give  it  the  greatest  degree  of  protection ; 
and,  secondly,  that,  as  he  incurs  an  additional  danger  and  risk, 
he  should  have  an  increased  compensation.  It  seems  to  me, 
then,  that  by  the  terms  of  the  Act  the  plaintiff  was  required  to 
give  a  specific  notice  that  the  package  contained  glass  of  the 
value  he  seeks  to  recover,  and  that,  as  he  did  not  do  that,  the 
defendant  was  not  responsible. 

[  •360  ]  Secondly,  it  is  said  that  there  was  gross  neghgence  *on  the 

part  of  the  defendant,  and,  therefore,  that  he  is  not  within  the 
protection  of  the  Act.  As  for  the  cases  of  what  is  called  "gross 
negligence,"  which  throws  upon  the  carrier  the  responsibility. 
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when,  but  for  that,  he  would  have  been  exempt,  I  believe  that  in        owbn 

the  greater  number  of  them  it  will  be  found  that  the  carrier  was     i^uknett. 

guilty  of  misfeasance.     There  is  no  question  that  here  the  carrier 

would  not  have  been  justified  in  dashing  the  glass  to  the  ground, 

because  that  would  have  been  acting  as  a  wrong-doer.     In  one 

case,  the  parcel  was  delivered  to  a  wrong  person  (i) ;  in  another, 

it  was  carried  beyond  the  place  of  delivery  (2) ;  and,  in  another, 

a  different  mode  of  conveyance  was  substituted  (3).     In  Smith  v. 

Home  (4),  the  carrier's  cart  was  left  standing  in  the  public  street 

unprotected,  whilst  the  porter  went  to  deliver  another  parcel. 

In  all  these  instances  there  was  misfeasance ;  here,  it  seems  to 

me  there  was  no  misfeasance  or  gross  degree  of  negligence.    The 

negligence  imputed  was  the  carrying  of  the  glass  along  a  hard 

smooth  road  on  a  truck.     If  the  carrier  had  been  apprized  of  the 

contents  of  the  case,  it  might  not  have  been  so  prudent  a  mode 

of  conveyance;  but  it  was  the  ordinary  mode  of  carriage ;  and,  to 

induce  him  to  exercise  more  than  ordinary  care  and  diligence, 

he  was  entitled  to  notice.     I  am,  therefore,  of  opinion  that  he  is 

not  responsible. 

Vaughan,  B.  : 

On  the  very  letter  of  this  Act  of  Parliament,  I  think  a  nonsuit 
ought  to  be  entered.  The  Act  was  passed  for  the  relief  of  carriers 
against  the  responsibility  to  which  at  common  law  they  were 
liable,  and  I  think  it  ought  to  have  a  liberal  construction.  It  is 
reasonable  that  its  operation  should  be  general,  although  only  a 
particular  *mischief  is  recited.  The  enacting  clause  protects  the  [  '361  ] 
carrier  from  liability  **  for  the  loss  of  or  injury  to  any  article 
or  articles,  or  property,  of  the  description  following."  Is  this 
an  article  of  the  ** description  following?"  Why  ** glass"  is 
enumerated  amongst  those  articles,  some  of  which  may  or  must 
be  of  a  very  bulky  nature ;  and  it  is  impossible,  therefore,  to  give 
the  words  any  operation  unless  they  be  of  a  very  general  import. 
Then  comes  the  provision  that  the  carrier  shall  not  be  liable 

(1)  See  Duffi.  Budd,  23  K.  K.  609  745  (5  East,  507);  Sleat  v.  Fogg,  24 
(3  Brod.  &  B.  177  ;  6  Moore,  469).  R.  E.  407  (5  B.  &  Aid.  342). 

(2)  EUi8  V.  Turner,  5  E.  E.  441  (4)  19  E.  E.  480  (2  Moore,  18 ;  8 
(8  T.  E.  531).  Taunt.  144). 

(3)  Nicholson  v.  Willan,  15  E.  R. 

B.R. — VOL.  XXXIX.  51 


802 


1834.    EX.    2  GB.  &  M.  861. 


[ 


OWBN 

r. 

Burnett. 


unless  there  be  a  declaration  of  the  Value  and  nature  of  the 
article,  which  declaration,  in  my  opinion,  is  in  the  nature  of  a 
condition  precedent.  To  adopt  the  argument  of  my  brother 
Coleridge,  there  should  be  a  declaration  of  value,  in  order  that, 
on  that  declaration,  an  increased  payment  may  be  demanded. 
This  case,  therefore,  is  within  the  plain  letter  of  the  Act.  If 
gross  negligence  were  made  out  it  would  be  different,  bat  that 
was  not  established  here. 

GURNBY,   B. : 

I  thought  at  the  trial  that  this  was  a  valid  objection,  but 

thought  it  better  to  let  the  case  go  to  the  jury.     I  fully  concur 

in  the  opinions  of  my  learned  brothers.    I  think  the  declaration 

of  nature  and  value  is  a  condition  precedent,  and  that  there 

ought  to  be  a  nonsuit. 

livle  ahsolute. 


1834. 
Kxeh,  of 

PlfiOt, 

[  »91  ] 


WOODIN  V.  BXJRFORD  (1). 

(2  Crompton  &  Meeson,  391—392  ;.S.  C.  4  Tyrwh.  264 ;  3  L.  J.  (N.  S.)  Ex.  75.) 

Although  a  warranty  given  by  a  person  entrusted  to  sell  fyn'm^  fanr, 
binds  the  principal,  the  warranty  of  a  person  entrusted  merely  to  deliTa* 
the  things  sold  is  not  jirimd  facie  binding  on  the  principal,  but  an  express 
authority  must  be  shewn ;  and,  therefore,  where  a  horse  had  been  sold 
by  A.  to  B.,  and  A.*s  servant,  on  delivering  the  horse  to  B.,  made  certain 
statements,  and  signed  a  receipt  for  the  price  of  the  horse,  containing  a 
warranty:  Held,  that  in  an  action  on  the  warranty,  A.  was  not  bound  by 
the  statements  or  receipt  of  the  servant,  as  no  express  authority  to  give 
the  warranty  was  shewn. 

Assumpsit  on  the  warranty  of  a  horse.  Plea,  the  general 
issue.  At  the  trial  before  Gumey,  B.,  at  the  sittings  after  last 
Michaelmas  Term,  the  plaintiff  read  the  examination  of  a  witness 
which  had  been  taken  on  interrogatories,  from  which  it  appeared 
that  one  Charles  Brampton,  the  servant  of  the  defendant,  who 
was  a  horse-dealer,  took  the  horse  in  question  to  the  plaintiff's 
stables ;  that  the  plaintiff  asked  him  what  he  knew  about  the 
horse ;  that  he  said  the  horse  had  come  up  from  the  country, 
and  he  knew  very  little  about  it  himself ;  that  it  had  a  cough, 
but  that  the  plaintiff  could  soon  set  that  to  rights ;  that  the 
plaintiff  said  he  did  not  mind  if  it  was  only  a  cough,  as  he  knew 

(1)  Cited  in  judgment,  Baldry  v.  lintfi  (1885)  52  L.  T.  621.— R.  C. 
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how  to  deal  with  it.  A  receipt,  containing  a  warranty,  was  then  Woodin 
written  out,  and  signed  by  Brampton.  This  receipt  was  produced  bubpobd. 
in  evidence  to  prove  the  warranty.  The  learned  Baron  was  of 
opinion  that  Brampton  was  merely  an  agent  for  the  purpose  of 
delivering  the  horse  and  receiving  the  money ;  and  it  not  being 
shewn  that  he  had  any  authority  to  give  the  warranty,  nonsuited 
the  plaintiff. 

F.  Pollock  now  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial ;  and  contended  that  it  ought  to  have  been  left  to  the  jury 
to  determine  whether  Brampton  had  any  authority  to  give  the 
warranty ;  and  that  it  was  to  be  assumed  that  Brampton  had 
communicated  the  fact  of  his  having  given  the  warranty  to  the 
defendant ;  and  that  the  defendant  had  therefore  recognised  the 
warranty  by  acquiescing  in  it. 

Bayley,  B.  : 

The  question  is,  whether  what  was  said  by  Brampton  at  the 
time  he  delivered  the  horse  to  the  plaintiff,  and  whether  the 
receipt  signed  by  him,  is  evidence  *to  bind  his  master,  the  defen-  [♦392  ] 
dant.  Now  what  is  said  by  a  servant  is  not  evidence  against  the 
master,  unless  he  has  some  authority  given  him  to  make  the 
representation ;  and  the  question  in  this  case  is,  whether  there 
is  reasonable  ground  for  inferring  such  authority.  It  is  quite 
■clear,  that,  before  the  time  when  the  horse  was  delivered  to  the 
plaintiff,  and  the  receipt  was  given,  there  had  been  a  bargain 
between  the  defendant  and  the  plaintiff ;  and  all  that  Brampton 
was  directed  to  do,  was  to  take  the  horse  to  the  plaintiff  and 
receive  the  money.  It  seems  to  me,  that  although  a  warranty 
given  by  a  person  entrusted  to  sell  prima  facie  binds  the  principal, 
yet  the  warranty  of  a  person  entrusted  merely  to  deliver  is  not 
primd  facie  binding  on  the  principal,  but  an  express  authority 
must  be  shewn.  The  plaintiff  in  this  case  did  not  shew  any  such 
authority,  and  therefore  did  not  make  out  any  case  for  the  jury. 

Vaughan,  B.  : 

The  simple  question  is,  was  there  enough,  on  the  mere  pro- 
duction of  the  receipt,  under  the  circumstances,  to  infer  an 
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authority?  It  is  quite  clear  that  there  had  been  a  previous 
bargain ;  and  the  servant  of  the  defendant  being  sent  merely  to 
deliver  the  horse  cannot  be  considered  as  his  agent  authorized  to 
give  a  warranty. 

BOLLAND,  B. : 

No  inference  of  authority  in  the  agent  can  be  deduced  from 
his  signing  the  receipt.  If  any  such  authority  had  been  given 
to  Brampton,  he  might  have  been  called  to  prove  it. 


GuBNEY,  B.,  concurred. 


Rule  refused. 


1834. 

Kcch.  of 
Plea/f. 

[408] 


BEAITHWAITE  v.  LOED  MONTFOED  (1). 

(2  Crompton  &  Meeson,  408—410 ;  S.  C.  4  Tyrwh.  276 ;  3  L.  J.  (N.  S.)  Ex.  91 .) 

Where  a  writ  of  summons,  tested  in  time  to  save  the  Statute  of  Limi> 
tations,  was  resealed  in  consequence  of  an  alteration  in  the  description 
of  the  defendant  and  the  county  in  which  he  resided,  and  was  not  served 
until  after  the  six  years  had  expired :  Held,  that  the  resealing  did  not 
amount  to  a  re-issuing  of  the  writ,  and  that  it  was  not  necessary  for  the 
plaintiff  to  shew  when  the  re-sealing  took  place. 

Assumpsit  for  goods  sold  and  delivered.  Pleas,  the  general 
issue  and  the  Statute  of  Limitations. 

At  the  trial  before  Denman,  Gh.  J.,  at  the  last  Assizes  for  the 
county  of  Westmoreland,  the  plaintiff  proved  the  sale  and 
delivery  of  the  goods  on  the  19th  of  May,  1827,  and,  in  answer 
to  the  plea  of  the  Statute  of  Limitations,  gave  in  evidence  a 
writ  of  summons,  tested  on  the  1st  of  May,  1833,  with  an 
indorsement  of  service  on  the  Ist  of  June.  To  this  writ  three 
seals  were  affixed,  and  two  alterations  appeared  on  the  face  of  it, 
one  by  striking  out  the  description  of  the  defendant  as  Lord 
Montford,  and  substituting  the  Eight  Honourable  Henry  Bromley 
Lord  Montford,  and  the  other  by  describing  his  place  of  residence 
in  Middlesex  instead  of  Surrey.  It  was  thereupon  submitted  for 
the  defendant,  that  the  plaintiff  was  bound  to  shew  that  the 
third  seal  was  affixed  within  the  six  years  limited  by  the  statute ; 

(1)  B.  S.  G.  Old.  viii.,  r.  1.    And  and  compare  Z)oy?«  v,  iraM/?naw(  1877) 

see,  upon  analogous  points  under  the  3  Q.  B.  D.  340,  47  L.  J.  Q.  B.  26 : 

modem  Bules  of  Court,  In  re  Jones,  Hewett  v.  Barvy  *91,  1  (i.  B.  98,  60 

Eyre  v.  Cox  (1877)  46  L.  J.  Ch.  316 ;  L.  J.  a  B.  268.— B.  C. 
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but  the  Lord  Chief  Justice  being  of  opinion  that  in  a  public 
office  all  must  be  presumed  to  have  been  rightly  done,  and, 
therefore,  that  the  teste  was  correct,  directed  the  jury  to  find 
a  verdict  for  the  plaintiff.  Dnudas,  in  Michaelmas  Term  last, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  on  the  ground  that  the  resealing  of  the  writ  amounted 
to  a  re-issuing.  He  cited  Israel  v.  Middleton  (i).  It  appeared 
from  an  affidavit,  that  before  the  trial  the  defendant  had  been 
applied  to  to  admit  that  the  writ  had  been  issued  in  due  time ; 
that  search  had  been  made  on  the  Middlesex  file  for  a  writ,  on 
the  1st  of  May,  but  that  no  piueripe  had  been  found ;  that  the 
plaintiff's  attorney  having  stated  that  the  writ  was  originally 
issued  by  mistake  into  Surrey,  search  had  been  made  on  the 
Surrey  file,  and  a  pnecipe  of  that  date  had  been  found. 

Pollock  and  Wightman  were  to  have  shewn  cause,  but  the 
Court  called  on — 

Dundasy  in  support  of  the  rule : 

A  writ  cannot  be  said  to  be  issued  until  the  seal  of  office 
is  affixed  to  it ;  and  this  writ  was  in  fact  re-issued  at  the  second 
and  third  sealing.  The  writ  that  originally  issued  was  not 
conformable  to  the  provisions  of  the  Uniformity  of  Process  Act, 
which  requires  that  the  place  and  county  of  the  residence  of  the 
defendant  shall  be  mentioned,  and  that  the  writ  shall  be  served 
in  that  county,  or  within  two  hundred  yards  of  the  boundaries 
thereof.  The  effect  of  the  second  alteration,  therefore,  when  the 
third  seal  was  affixed,  was  to  make  the  writ  an  enth-ely  new  writ 
of  summons.  If  so,  it  was  essential  to  prove  that  the  third 
sealing  took  place  in  time  to  save  the  Statute  of  Limitations. 
The  plaintiff,  if  he  intended  to  rely  on  the  date  of  the  first 
issuing  of  the  writ  into  Surrey,  ought  to  have  sued  out  an  alias 
into  Middlesex  (2).  By  rule  6  M.  T.  3  Will.  IV.,  a  plaintiff 
is  empowered  to  proceed  by  alias  and  pluries  writs ;  and  where 
a  defendant  has  been  described  as  residing  in  one  county,  and 
is  afterwards  to  be  found  in  another,  that  is  the  proper  mode 
of  proceeding  (3). 

(1)1  Chitty,  319,  320.  (3)  Dax,  38,  2nd  edit. 

(2)  Tidd's  Pract.  162. 
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[  MIO  ] 


Bayley,  B.  : 

I  cannot  say  that  I  ever  entertained  any  great  degree  of  doubt 
upon  this  question.  In  order  to  get  rid  of  the  Statute  of  Limita- 
tions, it  was  incumbent  on  the  plaintiff  to  shew  when  the  writ 
was  issued.  If  the  WTit  has  been  sued  out  within  six  years,  and 
the  cause  regularly  continued,  that  is  an  answer  to  the  statute ; 
and  the  old  practice,  in  order  to  save  the  statute,  was  to  sue  out 
a  writ  within  the  time,  and  to  enter  continuances  de  die  in  diem. 
Now,  this  writ  clearly  was  sued  out  upon  the  1st  of  May,  1838, 
as,  prima  facie,  the  date  upon  the  writ  ^must  be  taken  to  be  the 
day  when  it  was  issued.  Has  any  thing  happened  since  to  put 
an  end  to  its  operation  ?  It  appears  that  it  was  originally  sealed 
for  Surrey,  but,  as  the  description  of  the  defendant  was  wrong, 
it  was  resealed ;  and  it  was  sealed  a  third  time  because  it  was 
discovered  that  a  wrong  county  was  inserted.  By  this  resealing, 
I  should  say  that  the  original  wTit  did  not  become /unrf««  officio^ 
but  that  effect  was  given  to  it.  What  was  served  upon  the 
defendant  ?  Why,  the  writ  sued  out  on  the  1st  of  May,  which 
the  second  resealing  authorized  the  plaintiff  to  serve  in  the 
county  of  Surrey. 


Vaughan,  B.  : 

In  substance  this  may  be  treated  as  a  writ  of  the  1st  of  May, 
continued  by  two  resealings. 


The  rest  of  the  Coubt  concurred. 


Rule  discharged. 


-♦■ 


1884. 

Exch.  of 
Plea*. 

[413] 


JACOBS  V.  HUMPHREY  and  Anotheb. 

(2  Crompton  &  Meeson,  413—415  ;  S.  C.  4  TjTwh.  272 ;  3  L.  J.  (N.  S.)  Ex.  82.) 

A  sheriff  is  liable  for  neglecting  to  sell  goods  taken  rmder  sl  JUri  facias 
within  a  reasonable  time,  and  before  the  return  of  a  venditioni  expmui; 

Declarations  made  by  an  officer  while  in  possession  of  goods  under  a 
fi.  fa.,  after  the  return  of  the  fi,  fa,,  are  evidence  against  the  sheriff,  and 
no  new  warrant  is  necessary  after  a  writ  of  venditioni  exponas  to  connect 
the  officer  with  the  sheriff. 

Action  on  the  case  against  the  sheriffs  of  London  for  negli- 
gence in  not  selling  goods  seized  under  a  writ  of  Heri  facias 
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within  a  reasonable  time.  The  declaration,  after  stating  the  Jacobs 
recovery  of  a  judgment,  the  issuing  and  delivery  to  the  defen-  humphbet. 
dants  of  the  Jieri  facias y  and  their  return  thereto  that  the  goods 
remained  unsold  for  want  of  buyers,  averred  that  a  writ  of 
venditioni  exponas  was  sued  out,  and  that  the  defendants  ''did 
not  within  a  reasonable  time,  or  at  any  other  time,  expose 
to  sale  or  cause  to  be  exposed  to  sale  the  said  goods,  &c. ;  nor 
had  they  the  money  arising  from  the  sale  at  Westminster,  <&c." 
at  the  return-day  of  the  writ. 

At  the  trial  before  Gumey,  B.,  it  appeared  that  a  writ 
of  ^fieri  facias  was  issued  on  the  22nd  of  May,  returnable  on 
the  8th  of  June,  under  which  an  officer  of  the  defendants, 
named  Welbank,  made  a  levy.  On  the  7th  of  June,  the  sheriff 
returned  that  the  goods  seized  remained  unsold  for  want  of 
buyers,  and,  on  the  same  day,  a  writ  of  venditioni  exponas  was 
sued  out.  No  warrant  to  Welbank  from  the  sheriff  to  act  under 
the  venditioni  exponas  was  proved,  but  he  continued  in  possession ; 
and  certain  declarations  made  by  him  during  the  time  he  was  in 
possession,  but  after  the  return  of  the  writ  of  fieri  facias,  were 
given  in  evidence  to  fix  the  defendants.  The  jury  found  a  verdict 
for  the  plaintiff  for  the  amount  indorsed  on  the  writ,  the  learned 
Judge  giving  the  defendant  leave  to  move  the  Court  to  enter  a 
nonsuit. 

TalfoxLrd,  Serjt.,  now  moved  for  a  rule  to  enter  a  nonsuit, 
or  for  a  new  trial,  or  in  arrest  of  judgment : 

The  declarations  of  the  sheriff's  officer  after  the  return  of  the 
writ  of  fieri  facias  were  inadmissible,  his  connection  with  the 
sheriff  being  determined  upon  that  return,  and  there  *being  [MU] 
no  new  warrant  under  the  venditioni  exponas  again  to  connect 
him  with  the  sheriff,  and  to  render  the  sheriff  liable  for  his  acts. 
The  mere  circumstance  of  the  goods  remaining  in  his  hands 
after  the  return-day  could  not  have  that  effect.  The  action  was 
not  maintainable,  because  the  sheriff  had  not  been  ruled  to 
return  the  writ.  In  Moreland  v.  Leigh  (i),  it  was  held  that 
an  action  on  the  case  did  not  lie  against  a  sheriff,  who  had  not 
been  ruled  to  return  the  writ,  for  neglecting  to  have  the  money 

(I)  18  E.  R.  786  (1  Stark.  388). 
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in  Court  according  to  the  exigency  of  the  fieri  facias.  There 
is  no  substantial  distinction  between  that  case  and  the  present, 
only  that  this  action  is  more  special.  If  the  sheriff  were  called 
upon  to  return  the  writ,  he  could  not  plead  the  recovery  in  the 
present  action  of  the  full  amount  of  the  damages  to  an  action  for 
a  false  return.  It  may  be  said  thdt  Aireton  v.  Davis  {i)  is  an 
authority  that  an  action  will  lie  against  the  sheriff  before  the 
return  of  the  writ  for  not  selling  under  B^fi.  fa.  with  reasonable 
expedition ;  but  in  that  case  there  were  also  counts  for  a  false 
return,  upon  which  the  action  was  clearly  sustainable ;  and  the 
case  of  Moreland  v.  Leigh  was  not  cited. 


\*4\:>] 


Bayley,  B.  : 

The  declarations  of  the  sheriff's  officer  were  made  whilst  the 
writ  oi  fieri  facias  was  in  a  course  of  being  executed.  The  sheriff 
is  directed  to  make  so  much  money  of  the  goods  of  the  defendant, 
and,  until  that  is  done,  the  writ  is  running ;  and  the  relation 
of  the  officer  and  the  sheriff  continues  so  long  as  the  goods 
continue  in  the  hands  of  the  officer.  The  sheriff  ought  to  act 
without  a  venditioni  exponas^  and  that  writ  is  only  to  give  him 
alacrity.  With  regard  to  the  objection  to  the  action  being 
maintainable,  the  sheriff  has  failed  to  do  his  duty,  by  which  the 
plaintiff  has  been  damnified,  and  he  ought  therefore  to  have  his 
action  for  the  amount  of  the  damage  *which  he  has  sustained. 
The  sheriff  was  guilty  of  a  default  previously  to  the  venditioni 
exponas,  as  he  might  have  sold  the  goods  before. 


The  rest  of  the  Court  concurred. 


Eule  refused. 


1834. 

A>/7/.  of 
PlcaJt. 

[  43(»  ] 


SIMPSON  V.  PENTON. 

(2  Crompton  &  Meeson,  430-435 ;  S.  C.  4 Tyrwh.  315 ;  3  L.  J.  (N.  S.) Ex.  126.) 

A.  introduced  B.  to  C,  an  upholsterer,  and  A.,  in  B.*8  presence,  asked 
C.  if  lie  had  any  objection  to  supply  B.  with  some  furniture,  and  that,  if 
he  would,  he  (A.)  would '  *  be  answerable."  0.  asked  A.  how  long  credit  he 
wanted ;  and  C.  replied  he  would  *^  see  it  paid  at  the  end  of  six  months.** 
C.  agreed  to  it,  and  A.  gave  him  the  order ;  and  the  goods  were  supplied 

(1)  9  Bing.  740 ;  3  Moore  &  Scott,  138. 
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accordingly.    At  the  end  of  six  months,  B.  not  having  paid  the  amount,       Simpson 
C.  applied  to  A.  for  payment,  and  he  paid  the  money.    The  entry  in  C.'s  v, 

books  was,  **  Mr.  B.  per  Mr.  A. :  "  Held,  that  the  jury  were  warranted       Penton. 
in  finding  that  the  undertaking  on  the  part  of  A.  wa8  not  a  collateral 
undertaking. 

Assumpsit  for  money  lent,  money  paid,  and  money  due  on  an 
account  stated.  Plea,  the  general  issue.  At  *the  trial  before  [  *^*^i  J 
Bolland,  B.,  at  the  Middlesex  sittings  in  this  Term,  it  appeared 
that  the  plaintiff  introduced  the  defendant  to  one  Ovenston,  an 
upholsterer,  and  asked  him,  in  the  presence  of  the  defendant, 
if  he  had  any  objection  to  supply  the  defendant  with  some 
furniture;  and  that,  if  he  would,  he  (the  plaintiff)  would  be 
answerable  for  it.  That  Ovenston  asked  the  plaintiff  how  long 
credit  he  wanted ;  and  that  the  plaintiff  replied  he  would  see 
it  paid  at  the  end  of  six  months ;  and  that  he  thought  the 
amount  would  be  about  40Z.  or  50Z.  Ovenston  agreed  to  it  ; 
and  the  plaintiff  gave  him  the  order.  The  defendant  gave 
directions  where  the  goods  were  to  be  sent  to.  The  goods  were 
accordingly  sent,  to  the  amount  of  46Z.  10«.  At  the  end  of  six 
months,  the  defendant  not  having  paid  any  money,  Ovenston 
apj)lied  to  the  plaintiff  for  payment,  and  the  plaintiff  gave  him 
a  bill  at  six  months  for  the  amount  of  the  goods  furnished, 
46f.  10«. ;  and  Ovenston  received  the  money  upon  the  bill  when 
it  became  due.  Ovenston  proved  that  he  never  received  any 
money  from  the  defendant,  nor  ever  went  to  the  defendant's 
house  to  require  payment ;  that  he  never  dealt  with  either 
before ;  that  he  knew  the  plaintiff  before,  but  knew  nothing 
alx)ut  the  defendant ;  and  that  he  took  no  guarantie  from  the 
plaintiff.  Ovenston's  cash  book  and  ledger  were  produced,  and 
the  entry  was — "  Mr.  Penton  per  Mr.  Simpson."  It  was 
objected  at  the  trial,  that,  as  the  goods  were  ordered  by  the 
plaintiff  for  the  defendant,  he  could  only  be  collaterally  liable ; 
and  that,  there  being  no  written  guarantie,  the  plaintiff  was 
under  no  legal  obligation  to  pay  the  money ;  and  that  he  had 
paid  it  without  any  request  from  the  defendant,  and,  therefore, 
had  no  right  to  maintain  the  action.  The  learned  Baron  over- 
ruled the  objection,  giving  the  defendant  leave  to  move  to  enter 
a  nonsuit,  and  he  left  it  to  the  jury  to  say  whether  the  goods 
were  furnished  for  the  plaintiff,  and  whether  he  was  to  pay  for 
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pentok.      defendant  and  on  his  credit,   and    the    plaintiff  to    be    only 
[  •432  ]       *collaterally  liable.     The  jury  found  that  the  goods  were  sold 

to  and  on  the  credit  of  the  plaintiff,  and  found  a  verdict  for  the 

plaintiff  for  the  amount  of  the  goods  supplied. 

Bompas,  Serjt.,  now  moved  to  enter  a  nonsuit : 

The  question  is,  whether  there  was  such  a  request  to  pay, 
either  expressed  or  implied,  as  to  make  the  defendant  liable 
over.  This  was  not  a  guarantie  on  which  the  plaintiff  was  liable 
to  pay  on  request.  There  was  no  legal  liability  or  obligation  on 
him  to  pay  for  the  goods,  as  the  undertaking  to  be  answerable 
not  having  been  reduced  into  writing  was  void  under  the  Statute 
of  Frauds. 

(Bayley,  B.  :  Is  it  a  promise  for  the  debt  of  another  ?  The 
question  is,  whom  did  Ovenston  make  his  original  debtor  ?) 

The  words  were,  *'  I'll  be  answerable,"  and  "  IMl  see  you  paid  ;  '* 
that,  it  is  submitted,  is  not  an  undertaking  to  pay  in  the  first 
instance.  In  Matson  v.  Wharavi  (i),  where  the  words  were — 
**  If  you  do  not  know  him,  you  know  me,  and  I  will  see  you 
paid,"  the  promise  was  held  to  be  void  by  the  Statute  of  Frauds, 
it  not  being  reduced  into  writing.  The  words  there  used  were 
equivalent  to  saying,  *'  I'll  be  answerable,"  and  "  I'll  see  it  paid 
in  six  months." 

(Bayley,  B.  :  Suppose  Ovenston  had  sued  the  defendant  for 
goods  sold  and  delivered,  could  not  the  defendant  have  said,  I 
never  bought  any  of  you  ;  I  never  pledged  my  credit  ?) 

In  Dixon  v.  Broomfield  (2),  a  memorandum  written  by  the 
plaintifl'*s  clerk,  in  the  presence  of  the  defendant,  that  ''  the 
latter  had  called  to  say,  that  he  would  be  responsible  for  the 
goods  delivered  to  Mr.  H.,"  was  held  not  a  sufficient  undertaking 
within  the  Statute  of  Frauds.  It  is  a  question  for  the  Court  to 
determine  whether  it  is  a  sufficient  undertaking  within  the 
statute  or  not. 

(1)  1  R.  R.  429  (2  T.  R.  80).  (2)  2  Chitty,  205. 
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(Bayley,  B.  :  That  is  questionable.  SiMPaoN 

r. 

Vaughan,  B.  :  But  where  goods  are  sold,  to  whom  credit  was      P"^'ton. 
given  is  surely  a  question  for  the  jury. 

Bayley,  B.  :  *The  question  is,  who  is  to  be  the  paymaster —  [  ••*S3  j 
whether  I  **  undertake  to  pay,  if  Pen  ton  does  not,''  or  whether 
I  **  undertake  to  pay."  Whether  the  party  becomes  a  debtor 
or  not  is  only  one  part  of  the  case.  It  is  submitted,  that  this 
was  only  a  guarantie ;  and  the  plaintiff  not  being  liable  by  law 
to  pay  the  money,  and  having  no  authority  from  the  defendant 
to  pay  it,  he  cannot  sue  the  defendant  to  recover  the  money  so 
paid.) 

Bayley,  B.  : 

If  the  goods  were  sold  to  Penton,  and  he  was  to  be  the  pay- 
master, then  the  undertaking  of  Simpson  was  collateral,  and 
within  the  Statute  of  Frauds.  But,  if  it  was  an  original  under- 
taking on  the  part  of  Simpson  to  pay  for  the  goods  supplied  to 
Penton,  then  Simpson  was  bound  to  pay  by  the  parol  contract, 
and  he  had  a  right  to  consider  the  money  paid  for  the  goods 
as  money  paid  for  Penton's  benefit.  Whether  the  contract  was 
original  or  collateral,  viz.  whether  it  was  binding  on  the  parties 
to  pay  in  the  first  instance,  and  at  all  events,  or  only  binding 
in  case  the  other  does  not,  will  depend  on  the  contract  between 
the  parties.  I  think  that  the  expressions,  *'  I'll  be  answerable," 
and  *'  I'll  see  you  paid,"  are  equivocal  expressions.  And  then 
we  ought  to  look  to  the  circumstances  to  see  what  the  contract 
between  the  parties  was.  I  do  not  say  that  without  authority  ; 
for  there  was  a  case,  which  I  believe  will  be  found  in  the  2nd 
vol.  of  Douglas  (1),  in  which  the  Court  of  King's  Bench  said, 
that  a  contract  might  be  collateral  or  not,  according  to  circum- 
stances ;  and  that  it  depends  on  the  circumstances  whether  it  is 
collateral  or  not.  It  was  the  case  of  Oldham  v.  AUen,  and  was 
decided  in  Michaelmas  Term  in  the  24th  of  Geo.  III. ;  there 
the  defendant  had  sent  for  a  farrier  to  attend  some  horses,  and 
*said  to  the  farrier,  *'  I  will  see  you  paid."  The  plaintiff  knew  [  •434  ] 
the  parties  who  were  owners  of  some  of  the  horses,  and  made 

(1)  The  reporters  have  searched  in      it  is  not  reported.     [No  such  case 
vain  for  this  case,  and  they  believe      appearsin  the  modem  digests. — F.  P.] 
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Simpson  them  debtors,  but  debited  the  defendant  for  the  others,  whose 
Penton.  owners  he  did  not  know ;  the  Court  held  that  the  promise  was 
original  in  respect  of  those  owners  whose  names  he  did  not 
know ;  but,  in  respect  of  the  others  whom  he  did  know,  that  it 
was  collateral.  In  that  case  there  was  a  construction  on  the 
very  same  words,  making  the  promise  either  original  or  collateral 
according  to  the  circumstances.  Here  it  is  quite  clear  that  the 
goods  were  furnished  for  Penton's  benefit ;  but  it  does  not  appear 
that  he  said  one  word  by  which  he  pledged  himself,  so  as  to  give 
Ovenston  a  right  to  call  upon  him.  Simpson  was  asked,  **  what 
time  he  wanted  to  pay?"  He  says,  **  I'll  see  it  paid  in  six 
months."  It  was  left  to  the  jury  to  say  whether  he  was  the 
original  debtor,  and  they  found  that  he  was.  I  think  the  jury 
were  warranted  in  that  finding.  My  opinion  is  founded  sub- 
stantially on  the  facts  of  the  case,  and  not  on  the  equivocal 
expressions,  as  I  consider  the  words  capable  of  being  explained 
by  other  circumstances.  I  am  satisfied,  that,  although  Ovenston 
was  willing  to  see  if  Penton  would  pay,  he  never  had  a  legal 
claim  upon  him,  but  upon  Simpson  only. 

Vauohan,  B.  : 

There  is  no  difficulty  in  these  cases  where  the  facts  are  rightly 
understood.  I  think  that  there  is  abundant  evidence  to  shew- 
that  this  was  not  a  guarantie.  The  goods  were  originally 
furnished  on  the  credit  of  Simpson,  treating  him  as  the  debtor 
for  goods  supplied  to  the  use  of  another.  This  was  an  action 
for  money  paid,  which  the  plaintiff  says  he  has  a  right  to  recover, 
as  it  was  paid  on  the  defendant's  account.  The  defendant  said 
it  was  not  paid  under  any  authority  from  him,  and  that  raises 
the  question  whether  any  authority  was  given.  On  that  part 
[  ♦435  ]  of  the  case,  it  appears  that  the  two  go  together  to  make  *the 
purchase  ;  that  the  defendant  stands  by,  and  allows  the  plaintiff 
to  pledge  his  credit ;  and,  by  doing  that,  I  think  he  undertakes 
to  repay  the  money  paid  on  his  account. 

BOLLAND,  B. : 

The  question  submitted  to  me  was,  whether  I  ought  to  call 
the  plaintiff,  as  there  was  no  sufficient  request  to  pay  the  money. 
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The  facts  of  the  case  established  an  undertaking  founded  on  the      Simpson 
original  credit  given  to  Simpson.     The  parties  go  together;      penton. 
Simpson  pledges  his  credit  to  pay  for  the  articles  selected — 
Penton  is  the  party  benefited  by  them  :  he  being  present  at  the 
time,  and  hearing  what  Simpson  says,  is  liable. 

GURNEY,  B. : 

I  think  the  evidence  warranted  the  finding — that  the  goods 

were  supplied  on  the  credit  of  Simpson, 

Rule  refused. 


EDMUNDS  V.  DOWNES.  1!!1 

(2  Crompton  &  Meeson,  459 — 164 ;  S.  C.  4  Tyrwh.  173 ;  3  L.  J.  (N.  S.)  Ex.  98.)        ^><^^*-  of 

Pleaji. 

Where  a  letter  acknowledging  the  existence  of  a  debt,  which  was  pro-         r  459  1 
duced  for  the  purpose  of  taking  the  case  out  of  the  Statute  of  Limitations, 
did  not  contain  any  date :  Held,  that  the  time  when  the  letter  was  written 
might  be  supplied  by  parol  evidence. 

In  an  action  on  a  promissory  note  payable  with  interest,  the  words  in 
the  letter  acknowledging  the  debt  were  as  follows:  "I  shall  be  most 
happy  to  pay  you  both  interest  and  principal  as  soon  as  convenient :  *' 
Held,  that  this  was  a  conditional  promise,  and  that  the  plaintiff  was 
bound  to  give  some  evidence  to  shew  that  the  defendant  was  able  to  pay, 
or  that  it  was  convenient  for  him  to  do  so  (1). 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory 
note  dated  the  15th  January,  1817,  for  lOOZ.  with  lawful 
interest.  The  defendant  pleaded  the  general  issue,  and  the 
Statute  of  Limitations. 

At  the  trial  before  Gurney,  B.,  at  the  last  Spring  Assizes  for 
the  county  of  Salop,  the  note,  when  produced  in  evidence, 
bore  the  following  indorsement  in  the  handwriting  of  the 
defendant,  and  signed  by  the  plaintiff : 

**  March  t>,  1826. 

Pd.  Mr.  J.  Edmunds  4  years'  int.  for  this  note. 
**  IW.  J.  Edmunds.'' 

For  the  purpose  of  tproving  an  acknowledgment  to  take  the 
case  out  of  the  statute,  the  action  not  having  been  commenced 
until  January,  1833,  the  brother  of  the  plaintiff  was  called,  and 

(1)  On  the  latter  point  in  the  case,  Tunntr  v.  Smart,  30  K.  B.  4G1.— 
6>ee  also  Ciises  mentioned  in  note  to      E.  C. 
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Edmunds  he  proved  that  he  was  at  a  chriBtening  at  his  brother's  honse  in 
DowKEs.  October,  1827,  and  that  the  defendant  *was  not  there — ^that  he 
[  •460  ]  took  a  letter  from  the  plaintiff  to  the  defendant  the  first  Wednesday 
after  the  christening,  and  brought  back  in  answer  a  letter  from 
the  defendant,  which  the  witness  said  his  brother  opened  in  his 
presence,  and  he  stated  that  the  letter  which  was  then  produced 
was  the  letter  in  question.     The  letter  was  as  follows : 

"  Mr.  Edmunds, — I  conceive  by  the  spirit  in  which  you  write 
to  me,  that  you  have  been  receiving  a  letter  from  my  lord 
Bother *em.  I  this  day  sent  a  note  to  you  by  your  brother  to 
explain  my  reason  for  not  doing  myself  the  honour  of  being  at 
your  house  last  week ;  it  certainly  was  on  account  of  his  lordship 
being  there. 

''  I  shall  be  most  happy  to  pay  you  both  interest  and  principal 
as  soon  as  convenient.  1  believe  the  whole  or  at  least  the  greater 
part  of  what  I  received  from  your  father  has  been  returned 
amongst  the  family,  and  it  is  high  time  his  executors  had  brought 
the  business  to  a  conclusion.  Such  lawyers  as  they  employ  will 
perhaps  eat  up  the  principal  and  interest.  Surely  the  day  is  not 
far  distant  when  a  final  settling  may  be  expected.  You  are  all 
pretty  punctual  in  asking  me  for  interest,  but  never  say  a  word 
about  allowing  interest  for  the  remainder  of  the  monej'  due  from 
the  spare-money  of  your  late  father.  1  shall  pay  no  more  interest 
till  we  have  a  fair  settling.  Really,  the  conduct  of  you  altogether 
makes  me  wish  I  had  never  seen  any  of  the  family ;  it  would 
have  been  many  thousands  in  my  way  if  I  never  had.  What  is 
worse  than  ingratitude  ?  Should  you  ever  have  occasion  to  writ^ 
to  me  again  (which  by  the  by  I  should  think  you  had  better 
decline)  you  may  direct  to  me  in  a  very  different  way  from  what 
you  do.  Esquire  would  suit  a  great  man  like  yourself  much 
better  than  an  humble  individual  like  me,  who  has  not  paid 
interest,  which  you  say  was  due  on  the  6th  of  March  last. 

**  Still  your  well  wisher, 

"  Thomas  Downes,  but  no  Esq. 

**  Wednesday  evening.'* 

[  461  ]  The  plaintiff  obtained  a  verdict,  and  the  learned  Judge  certified 

that  execution  might  be  had,  unless  the  money  were  paid  into 
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Court  within  a  month.  The  money  not  having  been  paid,  EoHUNsa 
execution  issued,  and  the  defendant's  goods  were  taken  under  dow'nbs. 
the  execution. 

In  Michaelmas  Term  last  JervU  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  granted,  and  why  the 
damages  and  costs  levied  by  the  plaintiff  should  not  be  paid  into 
Court  to  abide  the  event  of  the  new  trial.  The  rule  was  moved 
for  on  three  grounds :  first,  that,  under  the  9  Geo.  IV.  c.  14,  s.  1, 
parol  evidence  was  not  admissible  to  prove  the  date  of  the  letter 
containing  the  acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations;  secondly,  that,  taking  the  whole  of  the  letter 
together,  it  did  not  amount  to  a  promise,  but  rather  to  a  refusal 
to  pay  the  money ;  and,  thirdly,  that,  if  there  was  any  promise 
at  all,  it  was  conditional,  to  pay  "  as  soon  as  convenient,'*  by 
which  must  be  intended — as  soon  as  the  defendant  was  of  ability 
to  pay,  and,  therefore,  that  it  was  incumbent  on  the  plaintiff  to 
shew  that  the  defendant  was  able  to  do  so,  and  Tanner  v.  Snuirt  (i) 
was  cited. 

Talfourd,  Serjt.,  and  R,  F.  liiclianh  shewed  cause : 

The  letter  in  question  contained  all  the  terms  which  the 
9  Geo.  IV.  c.  14,  s.  1,  requires  to  be  in  writing.  That  Act  says, 
that  "no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enact- 
ments, or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby."  The  Act  does  not  say  that  the  date  of  the 
acknowledgment  or  promise  shall  be  in  writing ;  and  if  the  Court 
were  to  decide  that  evidence  of  the  time  when  the  letter  was 
written  was  not  admissible,  it  would  be  to  import  into  the  Act 
the  *new  terms,  that  the  date  of  the  acknowledgment  or  promise  [  *462  ] 
must  be  expressed  in  the  writing.  Parol  evidence  as  to  the  post- 
mark on  letters  has  often  been  received  to  shew  the  time  when 
letters  were  sent,  but  that  is  not  stronger  evidence  than  calling 
the  person  who  carried  the  letter,  and  who  speaks  to  the  time 

(1)  30  B.  B.  461  (6  B.  &  C.  603). 
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Edmitndh     of  BO  doing.     If  it  is  said  that  the  instrument  for  all  purposes 

DowNKs.      must  be  complete,  then  the  case  of  Lechniere  v.  Fletcher  (i)  is  an 

authority  for  the  plaintiff.     It  was  there  held,  that  the  amount 

need  not  be  specified  in  the  written  promise,  but  that  it  might 

be  supplied  by  parol  evidence. 

(Baylby,  B.  :  Parol  evidence  may  be  given  of  a  part  payment. 
The  date  in  the  instrument  may  be  wrong.  The  facts  of  the 
writing  and  of  the  delivery  of  the  letter  are  to  be  proved  by  parol 
evidence,  and  why  not  the  time  of  delivery  ?) 

Another  objection  is,  that  the  promise  was  conditional,  and 
Tanner  v.  Smart  was  reUed  on.  But  if  the  words  in  Tanner  v. 
Smart  are  looked  at,  it  will  be  seen  that  there  was,  in  that  case, 
an  actual  assertion  of  present  inability  to  pay. 

(Bayley,  B.  :  "  As  soon  as  my  situation  will  allow,"  "as  soon 
as  it  is  in  my  power,"  or,  "as  soon  as  I  am  able," — all  these 
expressions  have  been  held  to  be  conditional  promises,  and  this 
comes  very  near  those  cases.) 

The  words,  "  as  soon  as  convenient,"  rather  imply  present  ability. 
In  Tanner  v.  Smart,  Lord  Tenterden  says,  *'  Upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may  and  ought  to  be  implied;  but  where  the 
party  guards  his  acknowledgment,  and  accompanies  it  with  an 
express  declaration  to  prevent  any  such  implication,  why  shall 
not  the  rule,  expressum  facit  cessare  taciturn,  apply?"  Looking 
at  this  letter,  there  can  be  no  doubt  that  it  amounts  to  a  general 
acknowledgment  of  a  subsisting  debt;  then  are  the  words,  "as 
soon  as  convenient,"  sufficient  to  prevent  the  implication  of  a 
general  promise  to  pay  ?    It  is  submitted  that  they  clearly  are  not. 

[  4(iH  J  Jervis  and  Whateley,  contra,  were  stopped  by  the  Court. 

Bayley,  B.  : 

I  think  the  words,  "  as  soon  as  convenient,"  mean  that  it  is 
not  convenient  at  present,  and  as  there  is  no  evidence  that  it  ever 
afterwards  was  convenient  to  the  defendant,  or  that  he  was  of 
ability  to  pay,  there  ought  to  be  a  new  trial. 

(1)  38  R.  R.  688  (1  Cr.  &  M.  623). 
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We  entertain  no  doubt  that  the  date  of  the  letter  maj  be  Edmund 
supplied  by  parol  evidence.  The  case  of  Lechmere  v.  Fletcher  downb 
determines  that  all  the  requisites  that  the  statute  requires  need 
not  be  stated  on  the  face  of  the  instrument.  In  Dickinson  v. 
Hatfield  (i)^  the  plaintiflf,  for  the  purpose  of  taking  the  case  out 
of  the  Statute  of  Limitations,  produced  a  letter  from  the  defen- 
dant, in  which  he  promised  to  pay  '*  the  balance "  due  from 
him  to  the  plaintiff,  but  did  not  specify  any  particular  amount, 
Lord  Tentbrden  said,  "  It  seems  to  me  on  the  best  consideration 
I  can  give  to  the  statute  9  Geo.  IV.  c.  14,  that  the  letter  produced 
was  evidence  of  a  new  or  continuing  contract  at  the  time  of  its 
date,  and  will  entitle  the  plaintiff  to  a  verdict.  The  Act  does  not 
require  the  amount  of  the  debt  to  be  specified.  Before  it  passed, 
a  verbal  promise  to  pay  the  balance  would  have  entitled  the 
plaintiff  to  recover ;  a  similar  promise  in  writing  will  have  the 
same  effect  since."  If  then  the  amount  of  the  debt  which  is  very 
important  and  essential  can  be  supplied  by  parol  evidence,  it  would 
be  strange  if  the  date  could  not  also  be  supplied  in  like  manner. 

Upon  the  question  whether  the  promise  was  conditional  or  not, 
there  are  two  or  three  cases  much  resembling  the  present.  In 
one  the  promise  was  to  pay  *'  as  soon  as  my  situation  will  allow," 
in  another  (2)  the  defendant  said,  **  he  should  be  happy  to  pay 
the  plaintiff  if  he  could  ;  that  money  was  due  to  him  from  J.  G., 
and  *that  if  the  plaintiff  could  get  it,  he  might  pay  himself."  [  *464  ] 
In  those  cases  it  was  held  that  the  promise  was  conditional,  and 
that  some  evidence  of  ability  to  pay  must  be  given ;  and  I  think 
in  the  present  case  some  evidence  was  requisite  to  shew  that  the 
defendant  was  able  to  pay,  or  that  it  was  convenient  for  him  to 
do  so.  Perhaps,  also,  it  will  be  necessary  for  the  plaintiff  further 
to  shew  some  settling  between  the  parties,  as  the  defendant  in  the 
letter  refuses  to  pay  any  more  interest  until  there  has  been  '*  a  fair 
settling ;  "  but  that  will  be  for  consideration  at  the  next  trial. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  a  new  trial;  and  that  the  debt 
and  costs  levied  under  the  execution  should  be 
brought  into  Court  to  abide  the  event. 

(1)  5  (!ar.  &  P.  46 ;  2  Moo.  &  Mai.  141.        (2)  Ai/ton  v.  Bolt,  4  Bing.  lOo.' 
R.R. — VOL.  XXXIX.  52 
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1^-  SUMMERS  V.  MOSELEY. 

Exch.  of       (2  Crompton  &  Meeson,  477—489 ;   S.  C.  4  Tyrwh.  ]  58 ;  3  L.  J.  (N.  S.)  Ex.  128.) 
Pleas. 
|.  .-.  -|  A  party  calling  for  a  document  under  a  subpcena  duces  tec^xm  cannot  be 

required  to  have  the  person  producing  the  document  sworn  or  examined, 

so  as  to  make  him  a  witness  in  the  cause,  for  the  purpose  of  croes- 

examination  by  the  adverse  party  (1). 

[BuLE  to  enter  a  nonsuit,  upon  {inter  alia)  a  point  on  which 
the  judgment  of  the  Court  was,  after  consideration,  delivered  as 
follows  by] 

Bayley,  B.  : 

[  488  ]  Only  one  of  the  points  raised  on  the  argument  now  remains 

for  our  judgment.  That  question,  which  was  very  important  as 
a  rule  of  evidence,  was,  whether  a  bailiff  having  been  called  by 
the  plaintiff  to  produce  the  warrant  from  the  sheriff  under  which 
he  had  acted,  had  a  right  to  insist  upon  being  sworn  in  the 
ordinary  form  as  a  witness,  so  as  to  give  the  defendant  an  oppor. 
tunity  of  cross-examining  him,  or  whether  the  plaintiff  in  the 
cause  had  a  right  to  insist  upon  the  production  of  the  warrant 
without  the  bailiff  being  sworn.  Several  cases  were  cited  upon 
the  argument  as  having  been  decided  in  conformity  with  the  rule 
as  contended  for  on  behalf  of  the  plaintiff,  but  they  were  all 
cases  at  Nisi  Prius^  and  as  the  question  is  one  of  great  import- 
ance and  frequent  occurrence,  and  it  is  highly  desirable  that  the 
rule  of  evidence  should  be  fixed,  we  were  desirous  of  having  an 
opportunity  of  communicating  on  the  subject  with  the  Judges  of 
the  other  Courts  before  we  delivered  our  judgment.  We  have 
accordingly  had  a  communication  with  the  other  Judges,  and 
the  result  is,  that  we  are  of  opinion  that  the  cases  ruled  at  Nisi 
Prius,  and  relied  upon  on  behalf  of  the  plaintiff,  were  rightly 
ruled,  and  that  the  officer  is  compellable  to  produce  the  docu- 
ment in  his  possession  without  being  sworn,  the  party  calling 
upon  him  to  produce  it  not  having  occasion  to  ask  him  any 
question.  In  the  present  case,  there  were  particular  circum- 
stances  that  might  have   superseded   the  necessity'  of   laying 

(1)  This  case  appears  to  be  the  The  judgment  was  followed  in  the 
first  in  which  the  well-known  rule  K.  B.  in  Perrv  v.  Gibson  (1834)  1 
was  settled  in  a  considered  judgment.      Ad.  &  El.  48,  3  N.  &  M.  462. — ^B.  C. 
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down  this  general  rule  of  evidence ;  but  as  it  is  very  important,      summebs 
we  have  thought  it  better  to  deliver  our  judgment  on  that  question,     moselbt. 

The  origin  of   the  subpoena  duces   tecum  does  not  distinctly 
appear.     It  has  been  said  on  the  part  of  the  defendant  that  it 
was  not  introduced  or  known  in  practice  till  the  reign  of  Charles 
the  Second,  and  it  may  be  that  in  its  present  form  the  subpoena 
duces  tecum  was  not  known  or  made  use  of  until  that  period ;  but 
no  doubt  can  be  entertained  that  there  must  have  been  some 
process  similar  to  the  suhpama  duces  tecum  *to  compel  the  pro-       [  •489  ] 
duction  of  documents,  not  only  before  that  time,  but  even  before 
the  statute  of  the  5th  of  Elizabeth.     Prior  to  that  statute,  there 
must  have  been  a  power  in  the  Crown  (for  it  would  have  been 
utterly  impossible  to  carry  on  the  administration  of  justice  with- 
out such  power)  to  require  the  attendance  in  courts  of  justice  of 
persons  capable  of  giving  evidence,  and  the  production  of  docu- 
ments material   to  the  cause,  though  in   the  possession   of  a 
stranger.     The  process  for  that  purpose  might  not  be  called  a 
suhpama  duces  tecum,  but  I  may  call  it  a  subpoena  to  produce; 
the  party  called  upon  in  pursuance  of  such  a  process  not  as  a 
witness,  but  simply  to  produce,  would  do  so  or  not,  and  if  he  did 
not,  I  can  entertain  no  doubt  that  it  would  have  been  open  to 
the  party  for  whom  he  was  called  to  make  an  application  to  the 
Court  in  the  ensuing  Term  to  punish  him  for  his  contempt  in  not 
producing  the  document  in  obedience  to  such  subpoena.   Whether 
he  could   require  to  be  sworn   not  ad   testificandum,   but   true 
answer  to  make  to  such  questions  as  the  Court  should  demand 
of  him  touching  the  possession  or  custody  of  the  document,  is 
not  now  the  question.     Perhaps  he  might ;  but  we  are  clearly  of 
opinion  that  he  has  no  right  to  require  that  a  party  bringing 
him  into  Court  for  the  mere  purpose  of  producing  a  document 
should  have  him  sworn  in  such  a  way  as  to  make  him  a  witness 
in  the  cause,  when  it  may  often  happen   that  he  is  a  mere 
depository,  and  knows  nothing  of  the  documents  of  which  he  has 
the  custody.     We  are  therefore  of  opinion  that  the  oflBcer  was 
rightly  called  upon  in  this  case  to  produce  the  warrant,  and  that 
the  rule  should  be  discharged. 

Rule  discharged  as  to  entering  a  iionsuit. 
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MILES,  Assignee  of  FAUX,  a  Bankrupt,  v.  GORTON 

AND  Others  (1). 

(2  Crompton  &  Meeson,  504—515 ;  S.  C.  4  Tyrwh.  295 ;  3  L.  J.  (N.  S.)  Ex.  155.) 

Goods  were  sold  under  an  invoice  which  expressed  that  they  remained 
at  rent.  The  buyer  subsequently  accepted  a  bill  drawn  by  the  seller 
for  the  price,  which  was  negotiated  by  the  seller.  While  the  bill  was 
running  the  buyer  sold  a  part,  which,  by  his  direction,  was  delirered 
by  the  seller  to  the  sub-buyer,  whom  the  seller  charged  with  ware- 
house rent  for  the  part,  which  he  paid.  Subsequently  the  buyer  became 
bankrupt,  and  the  bill  was  dishonoured :  Held,  that  the  assignee  of  the 
bankrupt  buyer  could  notwithoutpaying  the  price  maintain  troveragainst 
the  seller  for  the  residue  of  the  goods  which  had  remained  in  his  hands. 

This  was  an  action  of  trover,  for  the  recovery  of  a  certain 
quantity  of  hops,  sold  by  the  defendants  to  the  said  Bichard 
Faux,  before  he  became  bankrupt.  The  cause  came  on  to  be 
tried  before  Mr.  Baron  Gumey,  at  the  Middlesex  sittings,  in 
Easter  Term,  1833,  when  a  verdict  was  found  for  the  plaintiff 
for  321,  7«.  6rf.,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case:  On  the  16th  of  April,  1831,  the  said  Bichard  Faux, 
who  then  resided  at  Birmingham,  contracted  with  the  defendants, 
who  are  hop  merchants,  resident  in  London,  for  the  purchase 
of,  and  they  sold  to  him,  twelve  pockets  of  Kent  hops,  and  ten 
pockets  of  Sussex  hops,  and  on  the  24th  of  the  same  month  he 
received  at  Birmingham,  from  the  defendants,  an  invoice  of  the 
said  hops,  of  which  the  following  is  a  copy : 

"  Mr.  RicH^B  Faux.  "  ^««^°«'  ^P^'  ^^'  '^^'- 

"  Bought  of  Gorton,  Johnson  &  Co.,  Hop  Merchants, 

Aldermary  Church  Yard,  Watling  Street. 
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(1)  See  Sale  of  Goods  Act,  1893, 
8,  41 ;  Ex  parte  Chalmers,  In  re 
Edwards  (1873)  L.   B.  8  Ch.  289; 


Orice  v.  Richardson  (P,  C.  187"; 
3  App.  Cas.  319,  47  L.  J.  P.  C.  48. 
— K.  C. 
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The  Baid  Richard  Faux,  at  the  same  time,  received  from  the        Milbs 
defendants  a  letter,  of  which  the  following  is  a  copy :  Gobton. 

[605  ] 

"  SiK, — Above  we  hand  you  an  invoice  of  your  obliging  order 
to  Mr.  Hurst.  The  quality  of  each  lot  is  a  sample,  and,  we  are 
sure,  will  please  you.  We  should  think  the  sudden  dissolution  of 
Parliament  will  create  a  decided  improvement  in  the  hop  market. 
Your  further  commands  will  oblige,  &c. 

*' Gorton,  Johnson,  &  Co." 

It  appeared  in  evidence  on  the  trial,  and  was  so  found  by  the 
jury,  that  a  certain  bill  of  exchange,  bearing  date  the  day 

of  May,  1831,  for  209Z.,  drawn  by  the  defendants,  payable  to 
their  own  order  on  the  said  Richard  Faux,  and  accepted  by  him 
at  three  months  after  date,  was  given  at  the  solicitation  of  the 
defendants,  in  payment  of  the  hops  contained  in  the  said  invoice 
of  the  24th  of  April.  This  bill  was  indorsed  by  the  defendants,  and 
discounted  by  them  at  the  bank  of  Lubbock  &  Co.,  on  the  15th 
of  June,  1881 ;  but  it  was  not  paid  when  due,  the  said  Richard 
Faux  having  been  in  the  meantime  declared  a  bankrupt.  All 
the  hops,  except  the  samples  delivered,  remained  in  the  ware- 
house of  the  said  defendants  until  as  hereinafter  mentioned. 
On  the  25th  of  May  the  said  Richard  Faux  sold  to  one  W. 
Whitehouse  the  ten  pockets  of  Sussex  hops,  which  formed  one  of 
the  lots  and  part  of  the  hops  contained  in  the  said  invoice.  A  few 
days  after  this  sale  the  said  Richard  Faux  wrote  to  the  defen- 
dants, requesting  them  to  transfer  the  ten  pockets  to  Mr.  White- 
house  and  send  him  samples  of  each  pocket,  to  which  the  said 
Richard  Faux  received  from  the  defendants  a  letter  in  answer, 
the  following  of  which  is  a  copy: 

"  Dear   Sir, — Herewith   you  will    receive  samples  of   hops,        [  606  ] 

which  we  have  transferred  agreeably  to  your  order.     We  also 

send  you  a  sample  of  one  of  Collins'  lot,  the  value  of  which  is 

nominally    about    80«.;    they  are  very    much  crusted.       Our 

market  is  dull,  and  indeed   scarcely  any  business  doing;   the 

reports  are  unfavourable,  but  the  fine  weather  must  operate 

against  prices.    Yours,  &c. 

Gorton,  Johnson,  &  Co.'* 
**  London,  June  4,  1831. 
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Miles  On  the  said  4th  of  June,  the  hops  so  purchased  by  the  said 

GoBTON.  William  Whitehouse  were  transferred  by  the  defendants  by  the 
said  order  of  the  said  Bichard  Faux  to  the  said  William  Wliite- 
house,  and,  on  the  2nd  of  July  following,  they  were  forwarded  to 
him  at  Birmingham  by  the  defendants,  and  he  paid  to  the  defen- 
dants on  demand  4«.  2^.  for  warehouse  room  for  the  same  for 
one  month.  The  said  Bichard  Faux  having  complained  to  the 
defendants  of  the  quality  of  these  hops  sold  to  William  Whitehouse 
on  the  29th  day  of  June,  1881,  received  from  the  defendants 
a  letter  with  reference  thereto ;  and  the  following  is  an  extract 
from  that  letter : 

"  When  the  hop  market  is  heavy,  every  purchaser  is  a  com- 
plainant, and  so  it  appears  the  buyer  of  your  Morris's  is ;  the 
lot  is  a  very  even  one,  as  much  so  as  you  will  find  in  general.  We 
sent  you  samples  of  each  pocket,  and  we  are  sure  you  would 
have  complained  if  the  average  was  not  correct.  We  are  per- 
suaded your  buyer  has  no  cause  to  object  to  fulfil  his  contract,  if 
you  sold  the  lot  by  your  samples.  We  advise  you  not  to  listen 
for  one  moment  to  such  an  objection,  which  is  only  made  because 
the  market  is  dull, 

''The  reports  are  bad,  and  it  is  said  the  vermin  increase ;  but 
still  we  advise  you  not  to  buy,  but  sell.  Duty  135,000  to 
140,000.  We  are  in  favour  of  a  crop,  but  in  course  there  are 
many  chances  against  it.    Yours,  &c. 

"  London,  June  28,  1831.  Gorton  &  Co/' 

[  607  ]  On  the  6th  of  July  the  said  Bichard  Faux  became   bank- 

rupt. The  twelve  pockets  of  hops  which  formed  the  other  lot, 
and  for  the  recovery  of  which  the  present  action  was  brought, 
were  in  the  warehouse  of  the  defendants  at  the  time  of  the 
bankruptcy  of  the  said  Bichard  Faux,  and  have  so  continued 
ever  since.  The  plaintiff  was  the  assignee  of  the  estate  and 
effects  of  the  said  Bichard  Faux.  A  demand  by  the  plaintiff  on 
the  defendants  of  the  hops,  and  an  offer  by  him  to  them  to  pay 
the  warehouse  rent  for  the  same,  was  proved,  as  also  a  refusal 
by  the  defendants  to  deliver  them  up,  on  the  ground  of  their 
being  their  property. 
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Follett,  for  the  plaintiff :  Milbs 

In  this  case  two  lots  were  sold  under  one  entire  indivisible      gobton. 
contract,  and  the  contract  as  shewn  by  the  invoice  was,  that  the 
whole  should  remain  on  the  premises  of  the  vendor  under  one 
rent. 

(Batlet,  B.  :  Can  the  circumstance  of  the  vendor  charging 
warehouse  rent  a£fect  his  right  over  the  parcel  of  the  goods  which 
remained  in  his  possession  and  under  his  control  ?) 

A  bill  was  accepted  for  the  whole,  and  that  bill  was  negotiated 
by  the  vendors;  and  whilst  that  bill  was  outstanding  the 
vendee  sold  part,  which  was  transferred  and  delivered  to  the 
Bub- vendee. 

(Bayley,  B.  :  On  that  part  then  the  vendor's  lien  was  gone, 
but  does  the  delivery  of  part  destroy  the  lien  which  the  vendor 
originally  had  upon  the  whole  for  the  price  ?) 

It  is  not  put  so  much  on  the  ground  of  a  part  delivery,  as  upon 
the  ground  that  the  vendee  treated  the  goods  as  his  own ;  the 
conduct  of  these  parties  shews  that  the  goods  were  so  dealt  with 
on  all  sides.  The  vendor  delivered  the  whole  constructively  to 
the  vendee,  by  charging  him  warehouse  rent.  In  the  original 
invoice,  when  that  charge  was  made  to  the  vendee,  it  was  the 
same  as  if  the  goods  had  been  transferred  into  another  ware- 
house. When  goods  which  have  been  bought  are  removed  into 
another  warehouse,  that  *warehouse  is  considered  in  point  of  [  •508  ] 
law  as  the  warehouse  of  the  vendee ;  and  the  question  here  is, 
whether  what  was  done  in  the  present  instance  is  not  equivalent 
to  such  a  removal,  so  as  to  make  the  warehouse  or  room  in 
which  he  was  charged  with  rent  the  warehouse  of  the  vendee. 

(Vauohan,  B.,  referred  to  Bloxam  v.  Sanders  (i),  as  shewing  that 
the  charge  of  warehouse  rent  does  not  destroy  the  vendor's  lien 
for  the  price.) 

The  case  is  rather  governed  by  Hurry  v.  Mangles  (2).  In  that 
case  warehouse  rent  had  been  paid  as  it  was  here,  and  Lord 

(1)  28  B.  R.  519  (4  B.  &  C.  941).  (2)  10  R.  R.  727  (1  Camp.  452). 
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MiLBs       Ellenborough  said  that   "the  acceptance  of  warehouse  rent 
GoBTON.      ^£^B  a  complete  transfer  of  the  goods  to  the  purchaser.     If  I  pay 
for  a  part  of  a  warehouse,  so  much  of  it  is  mine." 

(Baylet,  B.  :  There  was  in  that  case  an  actual  payment  of 
rent ;  but,  what  was  of  more  importance,  the  rights  of  a  third 
party  intervened,  and  it  was  the  third  party  who  paid  the  rent 
as  for  his  goods,  and  who  paid  that  rent  at  a  time  when  the  right 
of  lien  was  at  all  events  suspended.  Here,  the  goods  in  question 
were  not  sold  to  a  third  party,  and  the  mention  of  warehouse 
rent  in  the  invoice  seems  only  to  amount  to  a  stipulation  that 
the  vendee  should  not  take  away  the  goods  without  payment  of 
the  rent,  as  well  as  of  the  price.) 

Hurry  v.  Mangles  proceeded  on  the  ground  that  the  receipt  of 
warehouse  rent  amounted  to  an  executed  delivery.  It  can 
make  no  difference  whether  the  rent  was  paid  pr  only  charged. 
Lord  Ellenborough*s  opinion  was  founded  on  the  principle,  that 
the  warehouse  was  the  warehouse  of  the  vendee  during  the  time 
whilst  the  rent  was  accruing,  not  at  the  time  when  it  was  paid. 
The  fact  of  the  pajrment  is  immaterial ;  the  question  is,  whether 
the  charge  does  not  shew  that  the  parties  treated  the  goods  as 
delivered.  The  fact  of  the  right  of  lien  being  suspended  when 
the  right  passed  to  a  third  party,  and  the  delivery  of  the  goods 
took  place,  occurred  in  this  case  as  well  as  in  Hurry  v.  MangleSy 
[  •509  ]  for  here  an  acceptance  *of  the  vendee  was  taken  for  the  price, 
and  it  is  still  outstanding. 

(Bayley,  B.  :  The  circumstance  of  the  acceptance  being  out- 
standing may  perhaps  prevent  the  vendee  from  having  a  right  to 
dispose  of  the  goods  until  the  bill  is  paid ;  but  has  the  assignee  a 
right  to  recover  without  having  paid  ?  I  cannot  help  thinking 
that  there  was  no  delivery  of  the  whole  to  the  vendee.  In 
Slubey  V.  Hey  ward  (i),  where  a  part  delivery  was  held  to  prevent 
the  vendor's  right  of  stoppage  in  transitu,  it  appeared  ''that 
there  was  no  intention,  either  previous  to  or  at  the  time  of  the 
delivery,  to  separate  part  of  the  cargo  from  the  rest  "(2). 

(1)  3  E.  E.  486  (2  H.  Bl.  504).  (2)  3  R.  R.  492  (2  H.  Bl.  509). 
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Yauohan,  B.  :    In  Bloxam  v.  Sanders  (i),  there  had  been  a        Milbs 
part  delivery,  but  the  vendor^s  lien  was  held  still  to  exist  as  to      gobton. 
the  residue.) 

It  is  not  contended  that  a  party  loses  a  lien  which  he  has  upon 
the  whole  merely  by  delivering  a  part.  A  part  delivery  only 
operates  as  a  constructive  dehvery  of  the  whole  when  so 
intended  (2).  It  is  submitted  that  the  delivery  in  the  present 
case  was  intended  as  a  delivery  of  the  whole.  The  contract  was 
to  sell  twenty-two  pockets,  which  were  to  remain  in  the  vendor's 
warehouse  at  one  rent.  The  vendee  sells  part  without  con- 
sulting the  vendor,  but  treating  the  goods  as  his  own.  He 
delivers  the  part  sold  to  the  party  to  whom  he  sells.  The  whole 
would  then  have  been  delivered  by  the  vendor  to  the  vendee. 
The  vendee  gives  an  order  for  delivery  of  part,  and  that  part  was 
delivered.  All  would  then  have  been  delivered  if  the  vendee  had 
given  an  order  for  it,  and  the  residue  remained  in  the  warehouse 
of  the  vendor  as  his  agent.  In  Hamian  v.  Anderson  (2),  the 
transfer  of  the  goods  into  the  name  of  the  vendee  was  held  a 
constructive  delivery. 

(Bayley,  B.  :    There  the  goods  were  in  the  warehouse  of  a 
third  person. 

Yauohan,  B.  :  There  was  a  regular  attornment  *to  the  title  of       [  *6io  ] 
the  vendees ;  the  orders  were  lodged  with  the  warehousemen, 
who  transferred  the  goods  accordingly  in  their  books,  and  they 
afterwards  debited  the  vendees  with  the  rent.) 

It  can  surely  make  no  difference  whether  the  receipt  of  rent  and 
the  other  acts  shewing  a  delivery  are  done  by  a  third  person,  or 
whether  the  vendor  unites  in  himself  the  characters  of  vendor 
and  warehouseman ;  the  acts  done  by  him  as  a  warehouseman 
must  have  the  same  effect  on  his  rights  as  vendor,  as  if  those 
acts  were  done  by  a  third  person,  being  warehouseman  and 
not  the  vendor. 

(1)  28  E.  E.  519  (4  B.  &  C.  941).         B.  &  Ad.  313;  2  N.  &  M.  177). 

(2)  Dixon  V.  YateB,  p.  489,  anU  (5  (3)  11  R.  R.  706  (2  Camp.  243). 
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MiLEs  (Bayley,  B.  :  The  goods  remain  in  the  possession  and  control 


V. 


Gk)BTON.  of  the  vendor.  Where  the  goods  are  in  the  hands  of  a  third 
person,  such  third  person  becomes  by  the  delivery  order  the  agent 
of  the  vendee  instead  of  the  vendor,  and  it  may  then  well  be 
said  that  the  warehouse  is  the  warehouse  of  the  vendee,  as 
between  him  and  the  vendor.  I  do  not  think  that  the  payment 
of  warehouse  rent  to  the  vendor  has  the  effect  of  a  constructive 
delivery  of  the  whole  in  a  case  where  th^  goods  remain  in  the 
possession  of  the  vendor.  I  should  have  concurred  in  the 
opinion  of  Lord  Ellenborouoh,  in  the  case  of  Hurry  v.  Mangles^ 
that,  where  the  right  of  the  vendor  to  hold  the  goods  was 
suspended,  and  the  rights  of  a  third  party  had  intervened,  and 
that  third  party  had  paid  rent  to  the  vendor  as  for  his  own 
goods,  the  vendor  could  not  afterwards  say  that  he  had  not  been 
holding  them  for  such  third  person,  the  sub- vendee.) 

It  is  submitted,  that,  if  the  lien  be  once  gone,  it  is  gone  for  ever. 

(Bayley,  B.  :  That  may  perhaps  be  so  in  some  cases  where 
the  possession  of  the  goods  has  been  parted  with,  but  it  does 
not  apply  to  the  case  where  the  goods  remain  in  the  possession 
and  under  the  control  of  the  vendor,  in  which  case  the  lien 
may  be  suspended  by  circumstances,  and  may  afterwards 
revive.) 

The  present  case  differs  from  all  the  preceding  cases,  from  the 
circumstance  of  a  bill  of  exchange  having  been  accepted  for  the 
whole  price,  and  remaining  outstanding  in  the  hands  of  a  third 
[  •611  ]  party.  ^Bunney  v.  Poyntz  (i),  Kearslake  v.  Morgan  (2).  (New  v. 
Swain  f  was  also  cited  (3). )  In  no  preceding  case  has  there  been 
the  fact  of  the  vendor  allowing  the  vendee  to  exercise  so 
complete  a  control  over  the  goods  as  in  the  present.  Here  the 
vendee  sells  and  causes  a  part  to  be  delivered,  without  the 
vendor  permitting  the  sale,  or  doing  anything  except  in 
obedience  to  the  order  of  the  vendee.     It  is  submitted  that  the 

(1)  38  R.  B.  309  (4  B.  &  Ad.  568 ;  (3)  34  E.  E.  767  (1  Dans.  &  L. 
1  N.  &  M.  229).                                        Merc.  Cas.  193). 

(2)  5  T.  R.  513, 
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circumstances  shew  that  the  delivery  of  a  part  was  intended        Milks 
to  operate  as  a  delivery  of  the  whole.  Gorton. 

Lloyd  for  the  defendants  was  stopped  by  the  Court. 

Baylby,  B.  : 

I  think  that  the  plaintiff  in  this  case  is  not  entitled  to  recover. 
It  is  an  action  by  the  assignee  of  a  bankrupt,  who  claims  a  right 
to  the  possession  of  some  hops  which  had  been  sold  to  the 
bankrupt  without  paying  the  price  for  them,  the  question  being 
whether  the  assignee,  who  stands  in  precisely  the  same  situation 
as  the  bankrupt,  can  take  the  property  out  of  the  possession  of 
the  unpaid  vendors.  The  general  rule  of  law  is,  that  where 
there  is  a  sale  of  goods,  and  nothing  is  specified  as  to  delivery  or 
payment,  although  every  thing  may  have  been  done  so  as  to 
devest  the  property  out  of  the  vendor,  and  so  as  to  throw  upon 
the  vendee  all  risk  attendant  upon  the  goods,  still  there  results 
to  the  vendor  out  of  the  original  contract  a  right  to  retain  the 
goods  until  payment  of  the  price.  In  the  present  case,  from 
the  time  of  the  sale  of  the  hops  in  question  until  May,  when  the 
bill  of  exchange  was  given,  there  is  no  doubt  that  the  bankrupt 
would  not  have  been  entitled  to  demand  the  possession  of  the 
goods  without  payment  or  satisfaction  to  the  vendors  for  the 
price.  In  May  a  bill  of  exchange  was  given  for  *the  price  of  the  [  •5i2  ] 
whole,  and  it  seems  to  me  that  the  condition  of  the  parties  was 
varied  thereby  to  a  certain  extent,  and  to  a  certain  extent  only. 
Whilst  the  bill  was  running,  at  all  events  until  something 
occurred  to  shew  the  vendee  to  be  in  a  complete  state  of  insol- 
vency, the  vendee  had  a  right  to  exercise  a  control  over  the 
whole ;  and  if  he  had  sold  the  whole,  I  think  that  he  might  have 
insisted  that  the  whole  should  be  delivered  to  the  purchaser. 
"Wlien  in  the  present  instance,  therefore,  the  vendee  procured  a 
delivery  of  a  part  to  his  sub- vendee,  he  only  did  what  he  had 
a  right  to  insist  upon  doing,  he  having  given  a  security  for  the 
whole.  That  delivery  of  a  part  corresponds  with  the  delivery  of 
the  whole  in  Hnri-y  v.  Mangles,  where  the  payment  of  warehouse 
rent  to  the  vendor  for  the  whole  by  the  sub-vendee  was  held  to 
be  a  delivery  of  the  whole  at  the  time  when  the  security  was 
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Miles       running,  which  entitled  the  vendee  to  take  possession  of  the 
GoBTON.      whole.     In  Hurry  v.  Mangles,  the  vendee  directed  a  delivery  of 
the  whole  to  the  sub-vendee ;  in  the  present  case  he  directed  a 
delivery  of  a  part.     Ten  pockets  were  accordingly  delivered ;  but 
they  were  delivered  on  the  right  which  the  bankrupt  then  had  to 
insist  upon  their  delivery.     They  were  not,  however,  delivered 
so  as  to  make  the  delivery  of  the  part  a  delivery  of  the  whole, 
but  the  delivery  was  a  delivery  pro  tanto,  and,  as  it  seems  to  me, 
left  the  rights  of  the  parties  as  to  the  residue  in  precisely  the 
same  situation  in  which  they  were  before.     Afterwards  the 
vendee    became    bankrupt,   and    the  bill   is   subsequently  dis- 
honoured.    When  the  bill  is  dishonoured,  there  is  no  longer 
payment,  or  any  thing  which  can  be  considered  as  equivalent  to 
payment ;  and  it  seems  to  me  that  the  assignee  of  the  bankrupt 
cannot,  after  what  has  taken  place,  insist  on  delivery  without 
actual  payment.     It  is  said  that  the  bill  is  still  outstanding. 
That  is  true ;  and  it  may,  perhaps,  operate  to  prevent  the  seller 
from  having  a  complete  right  to  the  goods,  so  as  to  be  able  to 
[  *513  ]       give  a  valid  title  by  reselling  them  to  a  third  *party  ;  but  the 
only  question  in  the  present  case  is,  whether  he  had  not  a  right 
to  hold  them  until  the  price  is  paid.     But  it  is  said  that  ware- 
house rent  was  charged  upon  these  goods — I  am  of  opinion  that 
this  fact  makes  no  difference  in  the  present  case,  and  I  should 
have  thought  so  if  the  warehouse  rent  had  been  actually  paid. 
In  Huny  V.  Mangles  the  circumstances  were  widely  different. 
There   the  rights  of  a  third   party  had  intervened.     He  had 
bought  and  paid  for  the  goods,  and  then  paid  warehouse  rent  to 
the  vendors ;  under  these  circumstances  it  was  rightly  held  that 
there  was  a  delivery  to  the  sub-vendee  on  the  part  of  the 
vendors,  who,  after  such  receipt  of  rent  from  the  sub-vendee, 
must  clearly  be  considered  as  holding  the  goods  as  his  agents. 
Here,  in  point  of  fact,  the  warehouse  rent  was  not  actually  paid, 
but  only  charged,  and  such  charge  amounted  to  a  notification  by 
the  seller  to  the  purchaser  that  he  was  not  to  have  the  goods,  not 
only  until  the  payment  of  the  price,  but  of  the  rent.     In  this 
case,  therefore,  the  vendor  had  originally  a  right  to  hold  both 
for  the  price  and  the  rent;  and  I  think  that  the  effect  is  not 
to  make,  as  has  been  argued,  the  warehouse  of  the  vendor  the 
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warehouse  of  the  vendee,  but  to  make  it  a  part  of  the  contract        Miles 
between  the  parties  that  the  goods  are  not  to  be  delivered  until      gobton 
not  only  the  price  but  the  rent  is  paid.     Now  the  goods  which 
are  the  subject  of  the  present  action  always  remained  in  the 
control  of  the  original  vendor,  who  never  abandoned  his  right  of 
lien.    His  control  and  lien  remained  entire  over  the  whole,  until 
the  delivery  of  the  part.     It  was,  however,  divisible,  and  when 
part   was  taken  away,  it  seems  to  me  that  the  lien  remained 
on  the  goods  which  never  were  delivered,  and  never  were  out  of 
the  control  and  possession  of  the  vendor.    I  am  of  opinion,  there- 
fore, that  the  plaintiff,  who  is  the  representative  of  the  vendee, 
and  identified  with  him  as  to  his  rights,  was'not  entitled  to  these 
goods  without  paying  the  price.     Our  judgment,  therefore,  must 
be  for  the  defendant. 

Vauohan,  B.  :  [  5H] 

To  maintain  this  action  the  right  of  property  and  the  right 
of  possession  must  concur.  Now  here  it  is  clear  that  the 
property  is  vested  in  the  purchaser,  as,  if  it  had  been  burnt  or 
otherwise  injured  or  destroyed,  it  must  have  been  considered 
as  belonging  to  him.  As  to  the  right  of  possession — a  bill  of 
exchange  was  taken  in  the  first  instance  as  payment,  and, 
therefore,  the  case  was  not  a  case  of  an  unpaid  vendor.  Whilst 
things  remained  in  that  state  the  vendee  had  a  right  to  exercise 
a  control  over  the  goods  which  he  had  purchased,  and  he 
did  exercise  such  control  over  the  part  which  he  sold  to  a  sub- 
vendee.  Afterwards,  however,  the  situation  of  the  parties  was 
changed,  and  by  the  insolvency  and  bankruptcy  of  the  buyer 
and  the  dishonour  of  the  bill,  the  case  became  the  ordinary 
case  of  an  unpaid  vendor,  who  has  a  right  to  hold  the  goods 
until  the  price  is  paid.  It  is  said  that  the  warehouse  rent 
makes  a  difference  in  the  case,  and  constitutes  a  delivery  of  the 
whole.  In  Winks  v.  Ha88all{i),  however,  it  was  held  that  the 
charge  and  payment  of  warehouse  rent  did  not  affect  the  lien  of 
the  unpaid  vendor  on  the  one,  of  the  two  pipes  of  wine,  which 
had  not  been  delivered ;  and  Mr.  Justice  Littledale  said,  ''  The 
charge  of  warehouse  rent  does  not,  I  think,  constitute  such  a 

(1)  9  B.  &  C.  372  ;  Dans.  &  L.  Merc.  Cas.  312. 


830 


1834.     EX.     2  CR.  &  M.  514—616. 


R.B. 


Miles 

V. 

Gorton. 


[  '516  ] 


delivery  as  to  give  the  plaintiffs  a  right  to  maintain  the  action.*' 
In  the  present  case,  the  moment  the  bill  was  dishonoured,  the 
parties  were  remitted  to  their  original  situation ;  and  the  goods 
in  question  in  this  action  never  having  been  out  of  the  possession 
or  control  of  the  original  vendor,  he  was  entitled  to  his  right  of 
lien  for  the  price. 

GURNEY,  B.  (i) : 

I  am  of  the  same  opinion ;  it  is  clear  that  nothing  has 
occurred  to  affect  the  right  of  the  vendor  as  against  the  vendee 
or  his  assignee.  The  goods  in  question  remained  in  the  posses- 
sion and  under  the  control  *of  the  seller,  and  the  lien  for  the 
price  which  he  clearly  had  on  the  dishonour  of  the  bill  entitles 
him  to  hold  them.     There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


1834. 

Exch,  of 
PleuM. 

[616  J 


SOLLY  AND  Others  v.  HINDE  and  Another  (2). 

(2  Crompton  &  Meeson,  516—519 ;  S.  C.  4  Tyrwh.  305 ;  3  L.  J.  (N.  S.)  Ex. 

151 ;  S.  C,  at  Nisi  Prius,  6  Car.  &  P.  316.) 

In  an  action  on  a  promissory  note  payable  on  demand,  and  expressed 
to  be  for  value  received,  brought  by  the  executors  of  A.  against  the 
executors  of  B.,  the  defendants  adduced  evidence  to  shew  that  B.,  being 
very  ill,  made  his  will,  and  stated  that  he  had  left  A.  100/.  for  his  trouble 
in  acting  as  his  executor ;  that  three  days  after  A.  said  to  B.,  that  as  he 
was  to  have  100/.  for  acting  as  his  executor,  it  would  save  the  legacy 
duty  if  B.  would  then  sign  a  promissory  note  for  the  amount,  which  B. 
accordingly  did.  B.  recovered,  and  A.  died  in  the  lifetime  of  B. :  Held, 
that  the  evidence  was  admissible,  as  shewing  a  total  failure  of  con- 
sideration, and  that  the  executors  of  A.  were  not  entitled  to  recover  on 
the  note. 

Assumpsit  on  a  promissory  note,  by  which  Underdown  promised 
to  pay  Chandler  on  demand  the  sum  of  100/.  for  value  received. 
At  the  trial  before  Bolland,  B.,  at  the  London  sittings  in  this 
Term,  it  appeared  that  Underdown  being  dangerously  ill  at 
Eamsgate,  in  August,  1832,  made  his  will,  and,  at  the  time  of 
making  it,  stated  that  he  had  left  Chandler  1001.  for  the  trouble 
he  would  have  as  one  of  his  executors  after  his  death.     It  was 


(1)  Bolland,  B.,  was  at  Nisi  Prius.      illustration  to  rules  under  s.  30  of  the 

(2)  Cited  by  Mr.  Chalmeks  as  an      Bills  of  Exchange  Act,  1882.— E.  C. 
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proved  on  behalf  of  the  defendants,  by  the  subscribing  witness  to        sollt 


tj. 


the  note,  that  three  days  after  this  Chandler  came  to  Underdown,  hinde. 
who  was  still  very  ill,  and  said  that  as  he,  Chandler,  was  to  have 
100/.  for  his  trouble  in  acting  as  executor,  it  would  save  the 
legacy  duty  if  Underdown  would  then  give  him  a  note  for  the 
amount.  That  the  note  in  question  was  produced  by  Chandler 
and  signed  by  Underdown,  and  that  he  the  subscribing  witness 
said,  "  Mind,  the  note  is  given  you  for  the  trouble  you  will  have 
after  Underdown's  death;"  but  that  Chandler  said  nothing. 
Six  weeks  after,  Underdown,  having  recovered,  sent  the  witness 
to  Chandler  for  the  note ;  but  that  he  refused  to  give  it  up, 
unless  he  was  paid  the  1001.  Chandler  died  in  December  of  the 
same  year,  whilst  Underdown  was  still  living.  It  was  objected 
for  the  defendant  that  the  consideration  on  which  the  note  was 
given  had  failed,  and  the  learned  fiaron,  being  of  that  opinion, 
directed  a  verdict  for  the  defendant,  giving  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  the  amount  of  the  note  and  interest, 
if  the  Court  should  be  of  opinion  that  he  was  entitled  to  recover. 

Follett  now  moved  accordingly  : 

This  being  a  note  payable  on  demand  for  value  received, 
imported  on  the  *face  of  a  consideration,  and  the  evidence  of  the  [  ♦si?  ] 
subscribing  witness  was  not  admissible  to  vary  or  alter  the  terms 
of  the  note.  But  even  if  it  were  admissible  to  prove  that  the 
agreement  was,  that,  if  Chandler  would  agree  to  act  as  Under- 
down's  executor,  he  would  give  him  the  note  in  question,  it 
could  not  be  admissible  for  the  purpose  of  shewing  in  contradic- 
tion to  the  terms  of  the  note  that  the  payment  of  the  note  was  to 
be  postponed  till  the  payee  had  performed  the  office  of  executor, 
or  that  it  was  to  be  returned  if  the  maker  recovered.  Suppose 
Chandler  had  brought  an  action  on  the  note  the  very  next  day, 
what  answer  could  Underdown  have  had  to  it  ? 

(Bayley,  B.  :  He  might  have  shewn  that  so  far  there  was  no 
consideration.  The  consideration  was  something  to  be  done  at 
a  future  period.) 

That  would  be  allowing  the  party  to  shew  by  parol  that  the  note 
was  not  to  be  payable  until  after  Underdown*s  death,  or  until 
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Solly  after  Chandler  had  performed  services  as  his  executor,  in  contra- 
HiNDE.  diction  to  the  terms  of  the  note.  The  note  on  the  face  of  it 
purports  to  be  payable  on  demand.  If  the  maker  had  meant 
that  the  note  should  not  be  payable  until  a  certain  time,  that 
ought  to  have  appeared  on  the  face  of  the  note.  Suppose  that 
Chandler  had  brought  an  action  after  six  years  had  elapsed  from 
the  date  of  the  note,  and  that  the  defendants  had  pleaded  the 
Statute  of  Limitations,  could  it  have  been  shewn  in  answer  to  a 
plea  of  the  statute  that  the  cause  of  action  did  not  accrue  until 
after  the  death  of  Underdown,  so  that  the  statute  did  not  begin 
to  run  until  that  time?  In  Rawson  v.  Walker  (i),  which  was  an 
action  on  a  promissory  note  for  the  payment  of  60/.  on  demand 
to  the  plaintiffs,  it  was  held  that  the  defendants  could  not  adduce 
evidence  to  shew  a  liability  on  a  contingency  only.  And  there 
[  *518  ]  Lord  Ellenborouoh  said,  **  I  am  ready  *to  admit  apy  evidence 
for  the  purpose  of  shewing  that  the  consideration  of  the  note  was 
illegal,  but  I  cannot  receive  parol  evidence  inconsistent  with  the 
terms  of  the  note.  By  this  instrument  the  defendants  undertake 
to  pay  the  amount  of  the  note  upon  demand,  and  they  cannot 
adduce  evidence  to  shew  that  it  was  not  to  be  qo  paid,  but  that  it 
was  to  be  paid  upon  a  contingency  only." 

(Bayley,  B.  :  You  cannot  give  such  evidence  on  a  note  given 
for  a  valuable  consideration  ;  but  the  evidence  here  shewed  that 
there  was  no  consideration.) 

The  time  at  which  payment  was  to  be  made  is  sought  to  be 
varied  by  the  evidence.  In  Woodbridge  v.  Spoo7ier{2),  where  a 
promissory  note  purported  on  the  face  of  it  to  be  payable  on 
demand,  it  was  held  that  parol  evidence  was  not  admissible  to 
shew,  that,  at  the  time  of  making  it,  it  was  agreed  that  it  should 
not  be  payable  until  after  the  decease  of  the  maker.  Grant  v. 
Welclwian  (3)  is  to  the  same  effect. 

Bayley,  B.  : 

I  think  no  action  could  have  been  maintained  on  this  note  in 
the  lifetime  of  the  party  making  it.    The  evidence  shews  that  the 

(1)  1  Stark.  361.  (3)  16  East,  207. 

(2)  22  R.  R.  365  (3  B.  &  Aid.  233). 
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consideration  wholly  failed.     The  evidence  was  not  offered  to        Solly 
alter  or  postpone  the  time  of  payment,  but  to  shew  that  there       hindk. 
was  no  consideration  in  the  event  which  happened.    If  it  had 
happened  that  the  consideration  afterwards  took  effect  from  the 
circumstance  of  Chandler  having  acted  as  executor,  the  note 
might    have    been    sued    on,   but   that    could  not  be  during 
Underdown's  life.     In   Grant  v.    Welchman    the    money  was 
payable  at  the  time,  and  the  defendant's  note  for  part  of  the 
money  payable    at   a    distant    day   was  taken  merely  as  an 
indulgence  to  him.    Besides,  in  that  case  there  was  a  part 
performance  of  the  contract,  *which  was  the  consideration  for       [  '519  ] 
which  the  note  was  given.     There  must  therefore  be  no  rule. 

Vaughan,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


GILLETT  V.  HILL  and  Another  (1).  ^• 

(2  Crompton  &  Meeson,  530—537 ;  S.  C.  4  Tyrwh.  290 ;  3  L.  J.  (N.  S.)  Ex.  145.)        Exch.  of 

Pleas, 
A.  contracted  to  sell  B.  twenty  sacks  of  flour,  and  gave  >^iTn  an  order         ^  -^^  ., 

on  C,  his  wharfinger,  requesting  him  «*  to  deliver  to  B.  twenty  sacks  of 

households.*'    On  the  order  being  presented  to  C.  he  stated  that  he  had 

only  five  sacks  to  spare,  but  that  B.  might  have  them ;  and  they  were 

delivered  accordingly.    The  order  was  filed  by  C,  in  the  way  that  orders 

accepted  generally  were  filed  by  him  in  the  usual  course  of  his  business, 

without  any  indorsement  being  made  on  it  of  a  partial  acceptance  only. 

Application  was  made  the  following  day  for  the  remaining  fifteen  sacks 

of  flour,  when  C.  repHed  that  B.  should  have  it  as  soon  as  he  got  any. 

A  demand  being  afterwards  made  C.  refused  to  deliver  any  more,  saying 

that  he  had  no  flour  of  A.'s  in  his  possession.    On  trover  brought  by  B. 

against  0.  to  recover  the  value  of  the  fifteen  sacks,  the  jury  found  that 

C.  had  accepted  the  order  generally,  and  gave  a  verdict  for  Uie  plaintiff : 

Held,  that  the  verdict  was  right,  and  that  trover  was  maintainable. 

Trover  to  recover  the  value  of  fifteen  sacks  of  flour.  At  the 
trial  before  Lord  Lyndhurst,  G.  B.,  at  the  London  sittings  after 
last  Trinity  Term,  it  appeared  that  one  *Orbell,  a  miller,  had  [  •531  ] 
given  the  plaintiff  an  order  on  the  defendants,  who  were  his 
(Orbeirs)  wharfingers,  for  the  delivery  of  twenty  sacks  of  flour, 
which  order  was  in  the  following  terms:  "Mrs.  E.  Hill  &  Son. 

(1)  Cited  in  "  Blackburn  on  Sale"  followed  in  KnighU  v.  Wiffm  (1870) 
(p.  165  of  original  edition)  as  an  L.  R.  5  Q.  B.  660,  666,  40  L.  J.  Q.  B. 
instance  of  **  property  by  estoppel :  "      51. — R.  C. 
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OiLLBTT  Please  to  deliver  to  Mr.  Gillett  twenty  sacks  of  hoaseholds. 
Hill.  RicHABD  Orbbll."  This  order  was  presented  by  the  plaintiff's 
carman  at  the  defendants'  counting-house,  but  the  defendants' 
foreman  said  that  they  had  not  more  than  five  sacks  to  spare, 
but  he  might  have  that  quantity.  The  carman  then  went  away 
leaving  the  delivery  order  with  the  defendants'  foreman,  and  it  was 
filed  by  the  clerk  in  the  usual  way.  On  the  same  day  the  carman 
brought  an  order  from  the  plaintiff  ''to  deliver  five  sacks  ex  20," 
which  were  accordingly  delivered.  Application  was  made  the 
next  day  for  the  remainder  of  the  flour  mentioned  in  the  order, 
when  the  defendants'  foreman  said  that  the  plaintiff  should  have  it 
as  soon  as  they  got  any.  Shortly  after  this,  another  application 
was  made,  to  which  the  answer  was,  that  the  defendants  had  not 
any  flour  of  Orbell's  to  deliver.  The  delivery  order  for  twenty 
sacks  signed  by  Orbell  was,  pursuant  to  notice  for  that  purpose, 
produced  at  the  trial ;  but  the  defendants  not  having  produced 
the  order  from  the  plaintiff  to  deliver  "five  sacks  ex  twenty,"  the 
carman  proved  the  delivery  of  an  order  from  the  plaintiff  to  that 
effect,  and  that  the  five  sacks  were  accordingly  delivered.  The 
case  on  behalf  of  the  defendants  was,  that  they  had  no  flour 
of  Orbell's  to  deliver;  but  their  clerk  on  being  cross-examined 
would  not  swear  that  there  were  not  fifty  sacks  of  Orbell's  flour 
on  the  defendants'  wharf  at  the  time  that  the  order  was  lodged, 
but  said  that,  if  there  were,  they  were  appropriated  to  prior 
orders.  But  no  such  orders  were  produced  by  the  defendants. 
It  was  objected  for  the  defendants,  that,  as  no  specific  fifteen  sacks 
of  flour  had  been  selected  or  appropriated  by  the  wharfingers,  so  as 
[  «6S2  ]  to  vest  the  property  in  the  vendee,  *trover  was  not  maintainable. 
The  plaintiff  contended  that  the  acceptance  of  the  delivery  order 
for  twenty  sacks  was  a  virtual  appropriation  of  that  quantity  to 
the  plaintiff's  use,  and  that  the  subsequent  demand  and  refusal 
were  evidence  of  a  conversion.  Lord  Lyndhurst,  G.  B.,  left  it  as 
a  question  to  the  jury,  whether  there  had  been  an  acceptance  by 
the  defendants  of  the  order  for  the  delivery  of  the  twenty  sacks, 
and  the  jury  found  in  the  affirmative,  and  gave  a  verdict  for  the 
plaintiff  for  the  value  of  the  fifteen  sacks.  Bompas^  Serjt.,  in 
Michaelmas  Term  last,  obtained  a  rule  for  a  new  trial,  against 
which — 
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J.  Williams  was  to  have  shewn  cause,  but  the  Court  called  on —      Gillett 

V. 

BompaSy  Serjt.,  and  Hoggins,  in  support  of  the  rule: 

An  action  of  trover  was  not  maintainable,  inasmuch  as  there 
was  no  appropriation  by  the  defendants  of  any  twenty  specific 
sacks  to  the  order  delivered  by  the  plaintiff.  Where  a  delivery 
order  is  made  upon  a  party  having  a  quantity  of  goods  in  his 
hands,  and  he  makes  no  appropriation  of  any  particular  goods 
to  such  order,  the  proper  form  of  action  is  assumpsit.  If  any 
thing  remains  to  be  done  on  the  part  of  the  vendor  before  the 
goods  are  to  be  delivered,  an  absolute  right  of  property  does  not 
vest  in  the  vendee,  and  trover  is  not  maintainable :  Hanson  v. 
Meyer  (1).  In  this  case  the  remaining  fifteen  sacks  were  to  be 
selected  by  the  defendants  from  the  other  flour  of  OrbelPs  in 
their  possession,  as  five  sacks  only  were  delivered. 

(Bayley,  B.:  If  I  have  one  hundred  sacks  of  flour  in  your 
hands,  and  I  agree  to  sell  fifty,  and  you  dispose  of  them  else- 
where, have  I  not  a  right  to  maintain  trover  for  them  ?) 

If  there  were  any  specific  number  appropriated,  *there  might  be       [  •sss  ] 

such  a  right.     Rugg  v.  Minett(2)  shews,  that,  where  nothing 

remains  to  be  done  by  the  vendor,  the  property  in  the  goods 

vests  in  the  vendee ;  but  not  where  there  is  anything  to  be  done 

by  the  seller  in  order  to  put  the  goods  in  a  deliverable  state  in 

the  place  from  whence  they  are  to  be  taken  by  the  buyer.    So  in 

Busk  V.  Davis  (3),  where  the  plaintiffs  sold  ten  out  of  eighteen 

tons  of  flax,  then  lying  in  mats  at  the  defendant's  wharf,  at  so 

much  per  ton,  and  gave  the  vendee  an  order  on  the  defendants, 

the  wharfingers,  to  deliver  ten  tons  to  the  vendee  or  order,  which 

the  defendants  entered  in  their  books,  but  the  quantity  to  be 

delivered  was  to  be  ascertained  by  the  wharfingers'  weighing  it, 

and  an  allowance  for  tare  and  draught  was  to  be  made  by  the 

weight ;  it  was  held  that  the  sale  was  not  complete  to  pass  the 

property,  those  acts  not  having  been  done  by  the  wharfingers, 

nor  any  delivery  made  ;  and  that  the  plaintiffs  on  the  insolvency 

of  the  vendee  might  countermand  the  delivery. 

(1)  8  E.  B.  672  (6  East,  614).        (3)  16  E.  E.  288  (2  M.  &  S.  397). 

(2)  10  E.  E.  475  (11  East,  210). 
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GiLLKTT  (Vaughan,    B.  !    What    remained   here  to  be  done    by  the 

Hill.        wharfingers  ?) 

The  fifteen  sacks  were  not  selected  and  appropriated  to  the  order 
to  deliver  to  the  plaintiff. 

(Bayley,  B.  :  If  when  the  delivery  order  was  brought  you  had 
said  I  have  different  sorts  of  flour,  and  I  must  select  which,  then 
perhaps  you  must  have  selected  before  the  right  to  it  vested  in 
the  plaintiff;  but  by  accepting  the  order  you  agree  to  deliver 
twenty  specific  sacks.) 

If  anything  remained  to  be  done  to  shew  the  individuality  of 
the  sacks,  it  is  submitted  that  the  right  of  property  did  not  vest. 
In  Busk  V.  Davis,  Lord  Ellenborouoh  says,  ''If  some  further 
acts  were  to  be  done  in  order  to  regulate  the  identity  and  (if  I 
may  use  the  phrase)  the  individuaUty  of  the  thing  to  be  deUvered, 
I  cannot  say.that  it  was  in  a  state  fit  for  immediate  delivery,  and 
that  the  order  to  deliver  entered  in  the  wharfingers'  books 
[•584]  operated  *as  a  complete  delivery:"  and  Le  Blanc,  J.,  says, 
"  Here  something  was  to  be  done,  not  to  ascertain  the  price  or 
quantity,  but  something  was  to  be  done  to  ascertain  the 
individuality."  It  is  submitted,  that,  unless  there  was  some 
appropriation  of  fifteen  specific  sacks  to  the  delivery  order 
for  the  plaintiff's  use,  he  had  no  right  to  take  them,  and 
no  property  in  them  vested  in  him,  so  as  to  entitle  him  to 
maintain  trover. 

Lord  Lyndhurst,  C.  B.  : 

I  am  of  opinion  that  there  ought  not  to  be  a  new  trial  in  this 
case.  A  point  of  law  has  been  attempted  to  be  raised,  but  the 
case  was  decided  by  the  verdict  of  the  jury  on  the  facts.  The 
order  was  in  these  terms :  "  Mrs.  E.  Hill  &  Son.  Please  to 
deliver  to  Mr.  Gillett  twenty  sacks  of  households."  That  order, 
on  being  presented,  was  accepted,  and  accepted  generally;  at 
least  there  was  no  evidence  of  any  qualification  of  the  accept- 
ance. There  was  no  indorsement  of  a  partial  acceptance,  and  it 
was  filed  by  the  defendants  in  the  way  in  which  it  was  proved 
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that  orders  accepted  generally  were  filed  by  them  in  the  coarse      Oillbtt 

of  their  business.    That  view  of  the  case  was  confirmed  by  the        hill. 

evidence  of  the  plaintiff's  carman,  who  stated  that,  after  leaving 

the  first  order  for  twenty  sacks,  he  had  afterwards  brought  an 

order  from  the  plaintiff  "  for  five  sacks  ex  twenty,"  and  that  five 

sacks  were  delivered  according  to  that  order.     The  jury  were  of 

opinion  that  the  order  for  twenty  sacks  was  accepted  generally ; 

and  if  that  were  so,  it  was  an  admission  that  there  were  twenty 

sacks  of  Orbell's  flour  in  the  defendants'  possession.     The  case 

has  been  argued,  however,  on  the  ground  of  there  having  been 

more  than  twenty  sacks  of  flour   belonging  to  Orbell  in  the 

defendants'  possession ;  but  there  is  no  distinct  proof  on  the  part 

of  the  defendants  that  they  had  more  of  Orbell's  flour  in  their 

possession  than  those  twenty  sacks,  or  that  the  plaintiff  knew 

that  the  defendants  had  more  in  their  ^possession.    I  think,       [  *536  ] 

therefore,  that  the  verdict  was  right,  and  that  trover  is  main* 

tainable.    There  must  therefore  be  no  rule. 

Bayley,  B,  : 

I  am  of  the  same  opinion.  There  is  no  doubt  that  there  was 
originally  an  order  signed  by  Orbell  and  addressed  to  the 
defendants,  requesting  them  to  deliver  twenty  sacks  of  flour 
to  the  plaintiff.  The  order  does  not  say  twenty  sacks  ex  a 
greater  quantity,  to  be  selected  by  the  defendants ;  but  twenty 
sacks  specifically.  The  defendants  knew  what  quantity  of  flour 
belonging  to  Orbell  they  had,  and  they  might  have  indorsed 
on  the  back  of  the  order  that  they  had  so  many  only;  and, 
from  the  circumstance  of  there  being  no  indorsement,  that  they 
accepted  the  order  to  a  limited  extent,  and  to  a  limited  extent 
only,  I  should  have  thought  that  the  jury  would  act  upon  a  safe 
principle  in  believing  that  the  defendants  had  twenty  sacks 
belonging  to  Orbell  in  their  possession,  and  the  verdict  of  the 
jury  therefore  appears  to  me  consistent  with  the  evidence.  It 
appears  to  me,  that,  looking  at  the  form  of  the  order,  trover  was 
the  proper  form  of  action,  and  that  the  cases  which  have  been 
cited  do  not  apply  to  this  case.  Those  cases  may  be  divided 
into  two  classes :  one  in  which  there  has  been  a  sale  of  goods, 
and  something  remains  to  be  done  by  the  vendor,  and  until  that 
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OiLLBTT  is  done  the  property  does  not  pass  to  the  vendee  so  as  to  entitle 
Hill.  ^i^  to  maintain  trover.  The  other  class  of  cases  is,  where  there 
is  a  bargain  for  a  certain  quantity  ex  a  greater  quantity,  and 
there  is  a  power  of  selection  in  the  vendor  to  deliver  which 
he  thinks  fit,  then  the  right  to  them  does  not  pass  to  the  vendee 
until  the  vendor  has  made  his  selection,  and  trover  is  not  main- 
tainable before  that  is  done.  If  I  agree  to  deliver  a  certain 
quantity  of  oil  as  ten  out  of  eighteen  tons,  no  one  can  say  which 
part  of  the  whole  quantity  I  have  agreed  to  deliver  until  a  selec- 
[  •sse  ]  tion  is  made.  There  is  no  individuality  until  it  has  *been 
divided.  But  those  cases  do  not  apply  here.  This  was  an 
order  to  deliver  twenty  sacks  of  flour,  not  out  of  a  greater 
quantity,  but  twenty  sacks  specifically;  and  when  the  defen- 
dants accept  that  order  without  restriction,  they  admit  that  they 
have  twenty  sacks,  which  they  will  appropriate  to  that  order, 
and  the  defendants  have  no  right  afterwards  to  say  that  they 
have  not  twenty  sacks  unappropriated.  The  defendants  should 
not  have  accepted  the  order  generally,  unless  they  meant  to  be 
bound  by  it ;  but  having  accepted  the  order  generally,  it  seems 
to  me  that  the  property  in  the  flour  passed  to  the  plaintiff,  and 
that  the  verdict  is  right. 

Vaughan,  B.  : 

I  think  that  the  verdict  was  warranted  both  in  law  and  in  fact. 
The  action  of  trover  is  founded  upon  a  right  of  property,  and 
to  maintain  the  action  it  is  essentially  necessary  to  shew  property 
in  the  plaintiff,  and  possession  and  a  conversion  by  the  defendant. 
All  those  requisites  are  in  my  opinion  complied  with  in  this  case. 
Attending  to  the  facts  of  the  case,  the  delivery  order  is  taken 
to  the  wharfinger  to  see  if  the  party  giving  the  order  has  the 
articles  mentioned  in  it  in  the  wharfinger's  possession.  The 
defendants  in  this  instance  attorn  as  it  were  to  the  delivery 
order,  and  admit  the  plaintiff's  right  to  call  upon  them  to 
deliver  twenty  sacks  of  flour.  Having  received  that  order  it  is 
binding  on  them.  If  they  were  not  in  a  condition  to  comply 
with  the  order,  they  should  have  communicate^  that  fact  when 
the  order  was  delivered ;  and  if  they  had  only  five  sacks  they 
should  have  limited  their  acceptance  of  it  to  that  amount,  by 
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indorsing  it  on  the  order.  Instead  of  that,  they  receive  the 
order  generally,  they  file  it,  and  they  produce  it  on  the  trial. 
But  then  it  is  said  that  the  defendants  have  not  appropriated 
any  particular  fifteen  sacks  to  this  order ;  and  in  support  of  that 
objection  several  cases  have  been  cited.  In  all  those  cases, 
however,  if  they  are  examined,  *it  will  appear  that  it  was  held 
essential  that  certain  acts  should  be  done,  as  weighing,  &c., 
before  the  property  vested,  and  as  those  acts  had  not  been  done, 
the  plaintiff  failed  to  prove  an  absolute  property  in  him.  Here, 
however,  the  defendants  admitted  that  they  had  twenty  sacks  in 
their  possession  (the  property  of  Orbell),  and  they  afterwards 
refuse  to  deliver  fifteen  of  that  number.  Upon  the  authority 
of  the  cases,  I  think  there  is  sufficient  evidence  of  property, 
possession,  and  conversion,  to  warrant  the  jury  in  finding 
their  verdict  for  the  plaintiff,  and  to  sustain  this  form  of 
action. 


GlLLETT 
V, 

Hill. 


[  •687  ] 


GuBNBY,  B.,  concurred. 


RtUe  discharged. 


STRICKLAND  v.  MAXWELL. 

(2  Crompton  &  Meeson,  539—555 ;  S.  C.  4  Tyrwh.  346  ;  3  L.  J.  (N.  S.)  Ex.  161.) 

An  instrament  of  demise  was  produced  in  evidenoe,  by  which  the 
plaintiff  agreed  to  let,  &c.  for  the  term  of  one  year,  fully  to  be  complete 
and  ended.  Most  of  the  subsequent  stipulations  in  the  lease  were  wholly 
inapplicable  to  a  tenancy  for  a  year,  and  many  of  them  appeared  applic- 
able only  to  a  tenancy  determinable  by  a  notice  to  quit.  The  document 
appeared  on  the  face  of  it  to  have  originally  contained  words  creating  a 
tenancy  from  year  to  year,  which  were  struck  out,  and  the  above  words 
as  to  the  term  for  one  year  only  remained :  Held,  that  the  words  struck 
out  might  be  looked  at  to  shew  what  the  intention  of  the  parties 
was ;  that  the  tenancy  was  for  a  single  year  only ;  and  that  the  terms 
inapplicable  to  such  a  tenancy  must  be  considered  as  expunged,  or  as 
only  applicable  in  case  the  tenancy  should  continue. 

By  a  clause  in  a  lease,  it  was  agreed,  that,  in  case  the  tenant  should 
duly  observe  and  perform  the  several  covenants  and  agreements,  &c. 
(one  being  for  the  payment  of  rent),  and  should  peaceably  quit  &c.,  on 
notice  &c.,  he  should  be  entitled  to  a  way-going  crop  to  be  taken  from 
the  lands  specified  &c.,  and  the  crop  was  to  be  left  for  the  landlord  or  his 
incoming  tenant  at  a  valuation  to  be  made,  &c. :  Held,  that  this  clause 
did  not  give  the  tenant  the  right  of  possession  as  against  the  landlord, 
after  the  determination  of  the  tenancy,  but  that  the  tenant  at  most  could 
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Stbioklakd  only  go  on  the  land  for  the  purposes  of  a  way-going  crop,  and  could  not 

^'  exclude  the  landlord. 

Mazwbll.  Qucere,  whether  the  payment  of  the  rent,  and  the  performance  of  the 

other  covenants,  were  a  condition  precedent  to  the  having  the  right  to 

the  away-going  crop  ? 

Trespass  for  breaking  and  entering  the  plaintiff's  house, 
stables,  outbuildings,  and  closes,  and  breaking  doors  and  gates 
&c.,  seizing  and  taking  possession  of  his  crops,  trampling  com 
and  grass,  prostrating  hedges  and  fences,  filling  up  ditches,  and 
hindering  the  plaintiff  from  having  the  use  and  enjoyment  of  his 
farm.  Second  count,  for  an  expulsion  from  certain  closes  (named 
&c.)*  Third  count,  for  an  expulsion  from  a  dwelling-house, 
stabling,  and  outbuildings.  Fourth  count,  de  bonis  asportatis. 
The  defendants  pleaded,  first,  not  guilty,  and  certain  special 
pleas,  in  which  the  defendant  Maxwell,  as  sheriff  of  the  comity 
of  York,  and  the  other  defendant  as  his  bailiff,  justified  the 
trespasses  under  an  execution  against  three  persons  of  the  name 
of  Smith,  but  as  no  question  arose  on  the  pleadings,  they  are 
omitted.  At  the  trial  before  Denman,  Lord  Chief  Justice,  at  the 
York  Summer  Assizes,  1883,  it  appeared  that  the  plaintiff  was 
the  landlord  of  a  farm,  which  had  been  let  to  one  Thomas  Smith 
by  an  instrument  of  demise,  dated  the  4th  day  of  November, 
1881,  whereby  the  plaintiff  agreed  to  let  to  the  said  Thomas 
Smith  the  farm  and  premises  from  the  6th  of  April  then  next, 
for  the  term  of  one  year,  fully  to  be  complete  and  ended,  under 
certain  rents  payable  by  two  equal  half  yearly  portions,  on  the 
11th  day  of  October  and  the  6th  day  of  April  in  each  year,  and 
[  •540  ]  the  said  Thomas  Smith  agreed  with  the  plaintiff  ♦to  pay  the 
rents  and  taxes,  to  keep  the  premises  in  repair,  not  to  plough  up 
the  grass  land,  and  that  he  would  not  take  more  than  two  crops 
of  any  com  or  grain  successively  from  any  part  thereof,  but 
would  fallow  as  therein  mentioned.  Provided  always,  that,  upon 
light  lands,  or  such  as  were  adapted  to  the  turnip  and  seed 
husbandry,  the  said  crops  should  not  be  taken  in  immediate 
succession  to  each  other;  but  the  said  Thomas  Smith,  his 
executors  or  administrators,  should,  upon  such  lands,  sow  his 
or  their  first  crop  of  corn  after  turnips  with  a  sufficient  quantity 
of  good  grass  seeds,  which  might  lie  one,  two,  or  three  years,  at 
his  or  their  own  discretion,  if  he  or  they  should  so  continue 
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to  occupy  the  said  farm  and  premises ;  and  in  the  said  agree-   Stbioelabs 

ment  was  contained  (amongst  several  other  clauses,  being  those    maxwsll. 

usually  inserted  in  leases),  the  following  clause  as  to  quitting  the 

said  premises :  And  that  the  said  Walter  Strickland,  his  heirs 

or  assigns,  or  his  or  their  incoming  tenant,  at  any  time  after  the 

1st  day  of  January  preceding  the  6th  day  of  April,  when  the  said 

Thomas  Smith,  his  executors  or  administrators,  should  have 

given  or  received  notice  to  quit  the  said  farm  and  premises, 

should  have  full  liberty  to  enter  upon  and  to  plough  and  cultivate 

all  the  arable  land,  except  the  fallows  or  turnip  fallows  of  the 

preceding  summer,  and  should  have  the  use  of  the  stables  of 

the  said  farm  and  premises,  and  should  have  liberty  to  sow  with 

seeds,  and  harrow  in  the  same,  any  part  or  parts  of  the  fallow 

or  turnip  lands  from  which  a  way  or  oiBf-going  crop  was  to  be 

taken  as  thereinafter  mentioned.     There  was  also  a  clause  that 

the  tenant  should  be  allowed  the  cost  price  of  all  seeds  sown  by 

him  the  preceding  year,  if  not  eaten  by  sheep  or  cattle  ;  and,  by 

another  clause,  the  said  Walter  Strickland  did  agree,  that  in 

case  the  said  Thomas  Smith,  his  executors  or  administrators, 

should  duly  observe  and  perform  the  several  covenants  and 

agreements  thereinbefore  contained  on  his  and  their  part  and 

behalf,   ^according  to   the  true  intent  and  meaning   thereof,       [  *64i  ] 

and  also  duly  and  peaceably  quit  the  said  farm  and  premises 

in  pursuance  of  any  such  notice,  as  was  thereinbefore  mentioned, 

he  or  they  should  be  entitled  to  a  way-going  crop,  not  exceeding 

60  acres,  to  be  taken  from  such  parts  of  the  land  in  tillage,  as 

should  have  been  in  seeds  or  turnips  (eaten  off  with  sheep)  the 

preceding  summer,  and  if  there  should  not  at   the  time   of 

quitting  be   so    much  land  which  had  been  so  fallowed   or 

turnip  fallowed,    then   the    deficiency  should    be    taken  from 

such  of  the  lands  then  in  seeds  as  should  fall  in  due  course 

to  be  then  ploughed  out;  and  which  way-going  crop,  it  was 

thereby  agreed  between  the  parties  thereto,  should  be  left  for 

the    said    Walter    Strickland,   his    heirs    or    assigns,    or    the 

incoming  tenant,  at  a  valuation  to  be  made  by  arbitrators  or 

an  umpire,  in  the  manner  therein  mentioned,  but  subject  to 

a  deduction  therefrom  of  IZ.  8«.  per  acre  for  the  onstand  and 

taxes  of  the  land  on  which  it  shall  be  grown,  and  also  allowing 
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Strickland  for  the  expenses  of  reaping,  thrashing,  and  delivering  the 
Maxwbll.     said  crop. 

The  document  when  produced  in  evidence  appeared  to  have 
been  a  printed  blank  form,  and  to  have  been  filled  up  for  use. 
The  printed  form  was  originally  for  a  demise  ''for  the  term  of 
one  whole  year  fully  to  be  complete  and  ended,  and  so  on  from 
year  to  year  until  "  &c.,  but  the  words  **  and  so  on  from  year  to 
year  until "  &;c.,  appeared  to  have  been  struck  out. 

In  March,  1888,  the  defendants  (the  sheriff  of  Yorkshire  and 
one  of  his  bailiffs)  entered  the  demised  premises  under  an 
execution  at  the  suit  of  one  Sainton;  and  a  few  days  after, 
under  another  execution  at  the  suit  of  one  Sharp ;  and  they 
seized  the  whole  of  the  crops  and  effects  under  the  executioDS. 
Notice  of  the  executions  was  duly  given  to  the  plaintiff,  who 
gave  notice  to  the  sheriff  of  rent  being  in  arrear  from  the  tenant. 
On  the  1st  and  2nd  of  April,  the  stock,  cattle,  seizable  goods  and 
[  *642  ]  *furniture,  were  sold  under  the  executions,  and  the  rent  then 
due  to  the  landlord  was  paid  over  to  him  by  the  sheriff. 
Sainton's  execution  was  not  satisfied  by  the  sale,  there  being 
a  previous  execution  for  200Z.  as  well  as  the  rent  first  to  be 
satisfied.  On  the  8rd  of  May,  the  manure  and  fixtures  were 
valued  by  arbitrators  chosen  by  the  plaintiff  and  the  sheriff,  and 
by  an  umpire  chosen  by  them,  and  the  money  awarded  was 
afterwards  paid  to  the  sheriff.  About  the  time  of  that  valuation, 
the  sheriff's  officer  offered  to  the  agent  of  the  landlord  to  give  up 
the  possession  to  him  of  the  grass  land,  and  of  that  part  of  the 
arable  land  in  which  the  tenant  had  no  right  to  the  way-going 
crop,  and  to  such  part  as  he  had  not  ploughed  or  cultivated,  so 
as  to  be  entitled  to  any  produce  thereof.  The  plaintiff's  agent 
however  required  to  have  the  whole  delivered  up,  and  insisted  on 
having  the  growing  crops,  which  he  claimed  to  be  entitled  to 
without  the  tenant  having  a  right  to  a  way-going  crop.  It 
appeared  however  that  the  landlord  had  been  excluded  from  the 
whole  of  the  premises,  and  the  gates  had  been  locked  against 
him.  It  was  contended  on  behalf  of  the  defendants  that  the 
tenancy  created  by  the  instrument  of  demise  was  for  a  longer 
period  than  one  year,  and  that  a  notice  to  quit  was  requisite 
to  determine  it,  and  at  all  events  that  the  tenant  was  entitled  to 
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the  possession  by  reason  of  his  right  to  a  way-going  crop.     The   Strickland 
learned  Chief  Justice  reserved  the  points,  and  the  plaintiiBf  had     maxwell. 
a  verdict,  with  liberty  for  the  defendant  to  move  to  enter  a  non- 
suit.   Jones,  Serjt.,  having  obtained  a  rule  accordingly,  cause 
was  now  shewn  by — 

John  WiUiaTns,  Cresswell,  and  Hjldyard: 

In  this  case  a  printed  form  of  agreement  for  a  lease  from  year 
to  year  was  made  use  of  by  striking  out  that  part  of  the  Iwbendiim 
which  was  applicable  to  a  tenancy  from  year  to  year,  and 
inserting  the  words  "for  the  term  of  one  year  fully  to  be  com- 
plete and  ended;  "  that  expression  *is  clear  and  imambiguous;  [  *o49  ] 
but  the  ambiguity  which  has  arisen  is  from  the  circumstance 
that  a  variety  of  provisions  remain,  not  struck  out,  in  the  printed 
form,  which  are  applicable  to  a  more  extended  term  than  to  a 
tenancy  from  year  to  year,  as  long  as  the  parties  should  respec- 
tively please.  Looking  at  the  whole  instrument,  however,  the 
intention  of  the  parties  is  clear.  They  manifestly  intended  to 
abridge  the  term  as  mentioned  in  the  printed  paper,  and  over- 
looked the  fact  that  there  were  provisions  in  the  paper  inapplicable 
to  the  species  of  tenancy  which  they  were  intending  to  create. 
If  the  argument  for  the  defendants  is  to  prevail,  this  instrument 
would  operate  to  create  a  term  at  least  for  three  years,  and 
probably  even  a  longer  period.  [They  then  proceeded  to  argue 
on  the  particular  clauses.]  This  shews  the  inconvenience  of 
wandering  from  the  clear  precise  words,  which  shew  the  terms 
which  the  parties  had  in  contemplation.  The  words  of  the 
habendtnn  are  clear  in  themselves,  but  it  is  submitted  that  the 
erasure  makes  the  case  much  stronger.  By  striking  out  the 
words  in  question  the  parties  say  in  effect,  we  exclude  a  longer 
tenancy  than  one  for  a  year  only.  In  Doe  d.  Spencer  v.  Godicin  (i), 
the  words  of  a  condition  of  re-entry  were,  "  if  covenants  herein- 
after contained  should  be  broken,  &c.,"  and  there  were  no 
covenants  in  the  subsequent  part  of  the  instrument ;  Mr.  Justice 
Bayley  said,  that  it  was  plain  there  was  a  mistake,  yet,  from 
the  difficulty  of  being  certain  where  the  mistake  lay,  the 
CouBT  held  that  the  safe  way  was  to  adhere  to  the  words.     In 

(1)  16  R.  R.  463  (4  M.  &  S.  26o). 
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Stbickland  that  case  the  Coubt  would  probably  have  efifectuated  the  intention 
Maxwell,  of  the  parties  if  they  had  rejected  the  words  "hereinafter"  as 
inconsistent  and  absurd ;  but  here  they  would  clearly  be  giving 
a  different  construction  to  the  instrument  from  that  contemplated 
by  the  parties  if  they  were  to  reject  the  distinct  and  precise 
[  *oU  ]  words  of  the  habendum.  If  there  be  *any  inconsistencies  the 
habendum  however  ought  to  prevail,  if  it  be  express.  The  office 
of  the  habendum  is  to  set  forth  what  estate  the  grantee  shall 
have,  and  for  what  time  he  shall  hold  the  thing  given  or 
granted  (i).  Its  office  also  is  to  limit  the  certainty  of  the 
estate  (2).  So  the  habendum  may  abridge  it  (3).  But  greater 
importance  is  to  be  attached  to  the  express  words  of  the  haben- 
dum than  to  any  implication  which  may  arise  on  any  other  part 
of  the  deed.  In  2nd  Reports  (4),  Lord  Coke  says,  "  Note,  reader,  a 
difference  between  an  estate  in  the  premises  implied  and  an  estate 
expressed ;  for,  if  A.  grant  a  rent  to  B.  generally,  the  same  by 
implication  and  construction  of  law  is  an  estate  for  life ;  but  if 
the  habendum  be  for  years  it  is  good,  and  shall  qualify  the  gene- 
rality and  implication  of  the  premises.'*  So  in  Bacon's  Abridg- 
ment (5),  it  is  laid  down  that  no  implication  shall  be  admitted  to 
limit  the  habendum.  There  is  another  rule  in  the  exposition  of 
deeds  which  is  applicable  to  this  case ;  namely,  that  if  there 
be  two  clauses  or  parts  of  the  deed  repugnant  the  one  to  the 
other,  the  first  part  is  to  be  received,  and  the  latter  rejected, 
except  tnere  be  some  special  reason  to  the  contrary  (6).  Thomas 
V.  How  el  (7),  and  Haws  v.  Haws{8),  are  to  the  same  effect.  If 
there  be  any  inconsistency  in  this  instrument,  the  habendum, 
which  is  prior  to  the  part  supposed  to  be  inconsistent  with  it, 
must  prevail.  There  is  not,  however,  any  inconsistency,  as  the 
parts  applicable  to  a  tenancy  from  year  to  year  would  be  operative. 

(Bayley,  B.  :  Any  part  which  is  not  inapplicable  to  the 
relation  between  a  landlord  and  a  tenant  from  year  to  year  may 
have  an  operation  and  remain  in  force.) 

(1)  Shep.  Touch.  52.  (5)  Tit.  "Grants." 

(2)  Co.  Litt.  6  a.  (6)  Shep.  Touch.  88,  c.  3,  rule  7. 

(3)  Hobart,  170,  171.  (7)  4  Mod.  69. 

(4)  24  a.  (8)  3  Atk.  525. 
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The  LoBD  Chief  Justice  at  the  trial  seemed  inclined  to  pat  this  Stbicklaio) 
^construction  upon  the  instrument,  that  it  operated  as  a  demise  maxwell. 
for  a  year  certain,  and  that  the  stipulations  must  be  taken  to  [  *545  ] 
remain  in,  so  as  to  come  into  operation  if  the  parties  chose  to 
continue  the  tenancy.  But,  secondly,  as  to  the  point  made  by 
the  defendant,  that  the  tenant's  right  to  the  possession  remained 
by  virtue  of  the  clause  for  the  way-going  crop,  that  clause  would 
not  give  a  right  of  possession,  even  if  the  tenant's  right  to  the 
way-going  crop  existed.  It  only  gives  a  right  to  be  remunerated 
for  the  seeds,  labour,  and  expenses.  The  right  to  an  away- 
going  crop  did  not,  however,  exist  in  this  case,  for  the  clause  only 
gives  it  on  the  tenant's  paying  the  rent  and  performing  the 
covenants.  That  was  a  condition  precedent,  and  was  strictly 
to  be  performed;  and  it  was  in  evidence  that  rent  was  in 
arrear.  Porter  v.  Shephard  (i)  is  a  conclusive  authority  for  the 
plaintiJBf  on  this  point. 

JoneSf  Serjt.,  and  Alexander,  in  support  of  the  rule  : 

The  terms  in  which  the  instrument  is  drawn  up  must  speak 
for  themselves,  and  it  is  quite  immaterial  what  words  were  struck 
out,  as  nothing  dehors  what  now  remains  written  on  the  paper  is 
admissible  to  vary  the  construction  of  the  instrument.  If  the 
declarations  of  the  parties  at  the  time  be  inadmissible,  surely 
their  conduct  cannot  be  evidence  to  vary  the  effect  of  the  written 
agreement.  The  intention  of  the  parties  is  not  to  be  gathered 
from  any  one  single  phrase,  but  from  all  the  parts  of  the  instru- 
ment; and  that  construction  is  to  be  adopted  which  will  give 
effect  to  the  greatest  part.  A  single  ambiguous  phrase  will  not 
alter  the  meaning  of  all  the  rest  of  the  instrument.  It  is  said  on 
the  other  side,  that  this  is  a  demise  for  one  year  only,  and  that 
if  that  construction  is  not  adopted,  it  must  be  a  demise  at  least 
for  three  years.  It  is  not  necessary  to  consider  what  would  be 
the  exact  *interest  granted  to  the  tenant,  but  it  is  clear  from  [  '546  j 
many  of  the  provisions  that  it  was  intended  to  give  an  interest 
which  should  continue  until  something  in  the  nature  of  a  notice 
to  quit  should  be  given. 

(1)  3  B.  R.  305  (6  T.  E.  665). 
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Stbiokland  (Batlet,  B.  :  Have  we  not  a  right  to  look  at  the  inetrument 
Maxwell,  as  it  originally  stood  ?  We  need  not  look  beyond  the  face  of  the 
instrument  to  see  that  the  words  as  to  a  tenancy  continuing 
for  a  longer  period  than  a  year  are  struck  out.  And  we  find 
stipulations  left  in,  which  are  applicable  to  the  tenancy,  which 
would  have  been  created  by  the  obliterated  words,  and  are 
inapplicable  to  the  words  introduced  in  their  place.  Must  not 
then  every  thing  inapplicable  be  considered  as  struck  out,  and 
what  is  applicable  only  to  the  tenancy  created  as  being  left  in, 
the  instrument?  Is  not  the  plaintiff  entitled  to  say  that  the 
lease  was  originally  intended  to  operate  one  way,  and  that  it 
was  afterwards  altered  to  another  ?) 

It  is  submitted  that  the  question  of  construction  must  be  treated 
in  exactly  the  same  manner  as  if  the  stipulations  existed  without 
any  appearance  of  erasure.  If  a  party  be  once  allowed  to  go 
dehors  the  terms  apparent  on  the  deed,  much  inconvenience 
must  arise.  In  such  a  case  the  opportunity  might  be  lost  of 
taking  the  opinion  of  a  court  of  error  on  the  real  construction 
of  the  document,  as  such  a  Court  could  not  see  the  document. 

(Bayley,  B.  :  There  would  be  no  difficulty  ;  a/ac  simile  might 
be  put  upon  the  record,  or  the  fact  might  be  foimd  that  it 
originally  stood  in  such  a  way,  and  that  such  and  such  words 
were  struck  out,  and  others  written  in  their  place.) 

That  would  be  a  parol  explanation  of  a  written  instrument. 
Suppose  words  written  on  an  erasure,  are  they  in  the  construc- 
tion of  the  document  to  have  a  greater  effect,  on  a  fancied 
ground  that  they  appear  from  their  substitution  to  have  been 
considered  with  more  care  by  the  parties  ?  Suppose  the  words 
to  have  been  so  imperfectly  erased  as  to  be  still  legible,  is  their 
import  to  affect  what  has  been  substituted?  Or  suppose  the 
j;  *547  ]  erasmre  to  *be  complete,  is  the  party  on  that  account  to  lose  any 
advantage  that  might  have  accrued  from  his  being  able  to 
decypher  what  was  intended  to  be  expunged  ?  Yet  these,  which 
are  necessary  consequences  of  the  doctrine  contended  for  on  the 
other  side,  demonstrate  the  impolicy  of  its  adoption.     The  fair 
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interpretation  of  the  whole  is  that  the  teQant  is  to  have  the  farm  stbiokland 
for  one  year  certain,  and  then  from  year  to  year,  until  the  usual  maxwell. 
notice  was  given.  By  this  mode  of  construction  the  stipulations 
and  duties  mentioned  in  the  case  are  reconciled  with  each  other, 
and  become  consistent  with  the  earlier  parts  of  the  lease.  Some 
authorities  as  to  the  construction  of  deeds*  have  been  referred  to 
on  the  other  side ;  but  it  has  been  forgotten  to  state  one  rule 
which  they  nowhere  deny,  viz.  that  if  a  passage  in  a  lease  be 
doubtful,  it  is  a  rule  that  the  construction  is  to  be  in  favour 
of  the  lessee :  Dann  v.  Spuinier  (i),  Comyns's  Landlord  and 
Tenant  (2),  Litt^y  v.  Whitney  (3),  Seaman's  case  (4).  The  case  (5) 
cited  from  2nd  Beports  is  favourable  to  the  defendants.  The 
rule  is,  that  the  grantee  shall  take  by  the  premises,  if  it  be  more 
for  his  advantage ;  so,  if  the  construction  be  doubtful,  the  deed 
must  be  favourably  expounded  for  him.  In  the  case  of  Wright 
V.  Dickson  (6),  it  was  held,  that,  where  a  material  word  appears 
to  have  been  omitted  in  a  lease  by  mistake,  and  other  words 
cannot  have  their  proper  eJBfect  unless  it  be  introduced,  such 
lease  must  be  construed  as  if  that  word  were  inserted,  although 
the  particular  passage  where  it  ought  to  stand  conveys  a  suffi- 
ciently distinct  meaning  without  it.  There  the  word  "coals" 
had  been  omitted,  as  appeared  from  the  context,  but  was  intro- 
duced into  the  construction  of  the  instrument  on  the  ground 
now  suggested.  The  language  of  Lord  Eldon,  C,  in  giving 
judgment  in  that  *case,  strongly  confirms  the  view  now  submitted  [  '548  ] 
on  the  part  of  the  defendant. 

(Bayley,  B.  :  There  the  parties  had  used  an  equivocal  word, 
and  the  House  of  Lords  put  a  construction  upon  it.  There  are 
many  cases  to  shew  that  words  may  be  supplied,  but  then  you 
must  first  shew  that  the  construction  requires  it.) 

Here  it  is  required,  not  merely  by  the  use  of  a  single  ambiguous 
word,  but  by  every  one  of  the  stipulations  in  question,  which 
are  totally  inconsistent  with  the  tenancy  being  for  one  year  only. 

(1)  7  E.  B.  797,  803  (3  Bob.  &  P.  (4)  Godbolt,  166. 
399,  405).  (5)  2  Co.  Hep.  23. 

(2)  Ist  edit.  81—106.  (6)  1  Dow,  141. 

(3)  Dyer,  272  a. 
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Strickland       (Yaughan,  B.  :   It  is  impossible  to  read   these   stipulations 
Maxwell,     without  seeing  that  they  were  originally  framed  with  a  view  to 
a  longer  tenancy.) 

Undoubtedly ; — ^for  example,  the  stipulation  of  half  a  year's 
notice  would  be  inapplicable  to  the  case  of  a  tenancy  for  one 
year  only,  though  perfectly  proper  for  a  yearly  tenancy. 
Secondly,  it  is  said  on  behalf  of  the  plaintiff,  that  the  tenant 
was  to  have  the  value  only  and  not  the  crop.  That,  however,  is 
not  the  effect  of  this  agreement.  He  clearly  would  be  entitled 
to  take  away  the  crop,  and  for  that  purpose  must  be  presiuned 
entitled  to  a  right  of  entry.  But,  if  he  had  a  right  to  the 
possession  at  all,  this  action  is  not  maintainable.  He  had  an 
interest  in  the  land,  in  respect  of  which  he  might  have  brought 
trespass :  Crosby  v.  Wadswarth  (l). 

(Bayley,  B.  :  That  was  the  case  of  grass,  the  natural  product 
of  the  land.) 

It  is  said  that  the  payment  of  the  rent  and  the  performance  of 
the  covenants  formed  a  condition  precedent  to  the  right  to  the 
away-going  crop.  If  that  be  the  true  construction,  it  follows,  as 
a  necessary  consequence,  that,  if  5s.  of  the  rent  were  in  arrear 
for  a  day,  the  tenant  would  lose  the  whole  benefit  of  the  away- 
going  crop.  But  such  a  state  of  things  could  never  have  been 
the  intention  of  the  parties,  and  no  doctrine  can  be  rational  that 
involves  it. 

(Bayley,  B.  :  Admitting  that  the  tenant  were  entitled  to  the 
use  of  the  land  for  an  away-going  crop,  still  he  could  only  come 
[  •549  ]  upon  the  land  for  the  purpose  of  an  away-going  ♦crop.  Suppose, 
for  instance,  he  came  upon  the  land  to  use  a  way,  would  he  not 
be  a  trespasser?  Here  the  defendants  seemed  to  have  done 
more  than  use  the  land  for  the  purposes  of  a  way-going  crop.) 

Boraston  v.  Green  (2),  and  Holding  v,  Pigot  (3),  were  also  cited. 

(1)  8  E.  R.  566  (6  East,  602).  (3)  1  Bing.  465. 

(2)  14  E.  E.  297  (16  East,  71). 
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Bayley,  B.  :  Strickland 

r. 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  Maxwell. 
are  two  questions  in  this  case.  The  first  arises  on  the  construc- 
tion of  the  agreement  of  demise,  between  Mr.  Strickland  the 
plaintiff  and  Smith  his  tenant ;  and  the  question  to  be  decided 
upon  that  is,  whether  it  operated  as  a  demise  for  one  year  only, 
or  for  a  longer  period,  not  determinable  without  a  notice  to  quit. 
I  am  of  opinion  that  it  created  a  tenancy  for  a  single  year  only. 
The  habendum  is  the  proper  place  to  look  to  for  the  purpose  of 
ascertaining  what  period  the  parties  had  in  their  contemplation 
in  making  a  lease,  because  it  is  generally  the  office  of  that  part 
of  the  deed  to  fix  the  time  during  which  the  lessor  grants  that 
the  lessee  shall  enjoy  the  demised  premises.  I  agree  that  you 
may  look  at  other  parts  of  the  instrument,  and  that,  if  you  can 
see  clearly  that  it  must  have  been  the  intention  of  the  parties 
that  the  lease  should  endure  for  a  longer  period  of  time  than  the 
habendum  specifies,  the  other  parts  of  the  lease  may  control  the 
habendum ;  but  then  it  must  be  clear  from  those  other  parts  of 
the  lease,  that  it  could  not  have  been  the  intention  of  the  parties 
that  the  habendum  should  operate  according  to  the  words.  It 
must  however  be  a  very  strong  case,  and  quite  clear,  that  it 
could  not  be  in  the  intention  of  the  parties  that  he  should  hold  for 
the  term  specified  in  the  habendum.  Now  in  the  case  before  the 
Court  the  habendum  is  to  hold  the  farm  and  premises  from  the 
6th  day  of  April  then  next,  **  for  the  term  of  one  year  fully  to  be 
complete  and  ended  " — that  in  its  terms  is  a  lease  for  one  year, 
and  for  one  year  only ;  but  it  is  said  that  it  is  manifest  from 
*other  parts  of  the  instrument,  which  appear  to  contemplate  a  [  •5:>o  ] 
longer  duration  of  the  demise,  and  to  make  provisions  which 
could  only  be  applicable  to  the  case  of  a  demise  for  such  longer 
period,  that  it  must  have  been  the  intention  of  the  parties  that 
the  lease  was  not  to  expire  according  to  the  language  of  the 
hal)endum,  but  that  it  was  to  continue  until  a  later  period,  and 
until  there  should  be  some  notice  given.  Now,  I  think  that,  for 
the  purpose  of  ascertaining  whether  or  no  this  was  the  intention 
of  the  parties,  we  have  a  right  to  look  at  the  document  as  it 
originally  stood,  and  at  the  alterations  which  have  been  made  in 
it,  and  to  see  whether  those  alterations  will  throw  any  light  upon 
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STRICKLAND  the  questloQ.  The  lease  is  printed  in  the  most  material  part  of 
Maxwell.  ^^'  ^^^  ^^  ^^^  originally  been  a  blank  printed  form,  and  it  is  in 
the  printed  parts  that  those  stipulations  which  appear  to  be 
inconsistent  with  a  tenancy  for  a  single  year  are  to  be  found.  It 
is  surely  competent  for  the  Court  to  look  at  what  has  originally 
been  the  printed  form,  and  at  what  is  introduced  in  writing,  to 
alter  the  original  provisions  of  that  printed  form.  We  have  a 
right  to  do  so,  because  these  matters  are  apparent  on  the  face 
of  the  instrument,  and  we  do  not  go  out  of  the  instrument,  or 
receive  any  parol  or  other  evidence  delwrs  the  document  itself. 
Now,  upon  looking  at  the  instrument,  I  find  that  in  the  printed 
form  the  habendum  originally  stood  for  the  term  of  one  year, 
fully  to  be  complete  and  ended,  *'  and  so  on  from  year  to  3'ear 
until  each  party  give  six  months'  notice,  determining  this  agree- 
ment." When  I  find  those  words  obliterated,  and  the  words 
''  for  one  year  "  inserted  in  writing,  I  see  on  the  face  of  the 
instrument  itself,  that  it  must  have  been  the  intention  of  the 
parties  who  made  this  lease,  that  it  was  not  to  continue  till  there 
should  be  six  months'  notice  given  by  either  party,  but  that  the 
tenancy  was  to  determine  at  the  end  of  a  single  year,  and  then 
the  habendum  is  by  that  obliteration  fully  as  strong  as  if  it  had 
[  *•>.'>  1  ]  been  in  terms  for  one  year  fully  to  *be  complete  and  ended,  and 
no  longer,  I  think,  therefore,  that  I  am  bound  to  consider  this 
as  a  demise  for  one  year  only,  and  it  will  be  a  demise  for  one 
year  subject  to  all  the  stipulations  contained  in  the  agreement, 
which  are  applicable  to  a  tenancy  for  one  year  only ;  but  those 
parts  which  were  origmally  introduced  under  a  contemplation 
that  it  might  last  beyond  a  single  year  may  be  treated  as  having 
been  virtually  expunged  by  the  expimging  of  the  words  in  the 
liahendum  in  the  printed  form,  ^'  and  so  on  from  year  to  year, 
until  either  party  shall  have  given  six  months'  notice  determining 
this  agreement."  Therefore,  on  the  first  point,  I  am  of  opinion 
that  the  lease  ended  at  the  expiration  of  the  year ;  and  that  at 
the  expiration  of  the  year,  Mr.  Strickland,  the  plaintiff,  had  at 
all  events  the  immediate  right  of  possession  at  the  end  of  that 
year,  as  to  all  parts  of  the  farm  to  which  the  clause  as  to  the 
way-going  crop  did  not  extend.  It  is  not  perhaps  essential  to 
consider  what  interest  the  tenant  had  in  that  part  of  the  premises 
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to  which  the  clause  for  a  way-going  crop  extended,  because  the  Strickland 
<lefendants  have  gone  far  beyond  any  rights  which  the  tenant  mazwbll. 
could  possibly  have  had  under  that  clause,  and  have  held  and 
put  out  and  keep  out  Mr.  Strickland,  the  landlord,  from  the 
other  parts  of  the  farm  in  question,  and  committed  the  several 
trespasses  which  appear  by  the  notes  of  the  learned  Judge  to 
have  taken  place.  It  is  true  they  offered  at  one  time  to  give  up 
the  residue  of  the  farm  if  Mr.  Strickland  would  have  complied 
with  certain  terms;  but  they  did  not  give  it  up,  and  they 
withheld  the  whole.  Now,  by  the  clause  as  to  the  way-going 
crop,  Strickland  agrees,  if  Smith  performs  the  covenants  therein- 
before contained,  according  to  the  ti*ue  intent  and  meaning 
thereof,  that  Smith  should  be  entitled  to  the  way-going  crop. 
I  do  not  think  it  necessary  to  give  any  opinion  whether  the 
words  '*in  case  Smith  should  have  observed  and  performed  the 
•covenants  and  agreements,  according  to  the  true  intent  and 
meaning  thereof,"  constitute  *a  condition  precedent  to  the  [  *552  ] 
tenant  having  a  right  to  the  way-going  crop.  The  language 
and  the  position  of  the  words  certainly  tend  strongly  to  shew 
that  they  were  intended  to  constitute  a  condition  precedent,  and 
that  the  tenant  was  not  to  be  entitled  to  the  way-going  crop, 
unless  he  paid  the  rent  and  performed  the  covenants  on  his 
part ;  but  on  the  other  side  the  observation  is  strong,  that  if 
.this  stipulation  is  to  be  construed  as  a  condition  precedent,  then 
that  an  inconsiderable  portion  of  the  rent  being  behindhand 
would  prevent  the  tenant  from  receiving  any  remuneration  for 
his  expenses  and  labour,  in  the  shape  of  a  way-going  crop  ;  such 
A  construction  would  be  very  inconvenient,  and  would  bear  hard 
upon  a  tenant.  Even  if  however  the  tenant  in  this  case  were 
entitled  to  the  way-going  crop  under  this  clause,  still  it  would 
give  him  no  right  to  the  possession  of  the  land.  It  is  not  a 
clause  which  gives  the  tenant  a  right  to  reap  the  way-going 
-crop ;  he  is  not  to  have  any  interest  distinct  in  that  crop,  so  as 
to  be  at  liberty  to  dispose  of  it,  or  to  authorize  any  person  but 
the  landlord  himself  to  take  that  crop.  In  reality,  it  is  nothing 
but  a  measure  by  which  he  may  recoup  himself  by  obtaining  a 
-compensation  for  the  labour,  manure,  and  expense,  which  he 
has  been  put  to,  and  the  benefit  of  which  he  is  prevented  from 
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Strickland   reaping  by  the  expiration  of  the  tenure.     By  this  stipulation  the 

f;  

Maxwell,  landlord  is  to  have  the  crop  according  to  a  valuation.  The 
period  at  which  the  valuation  was  to  take  place  certainly  is  not 
stated ;  it  ought,  therefore,  to  be  at  the  time  when  the  tenant 
quits,  or  when  the  crop  is  reaped ;  but  whenever  it  is  to  be, 
there  ought  to  be  an  application  to  the  landlord,  in  order  that 
he  may  appoint  a  valuer,  and  that  it  may  be  valued  according  to 
a  valuation  by  arbitrators,  or  an  umpire.  In  this  instance  no 
valuation  was  made,  nor  was  there  any  application  on  the  subject 
by  either  side,  and  therefore  we  must  take  it  on  this  clause  as  if 
[  •553  ]  no  valuation  had  taken  place,  but  as  if  the  *landlord  were  to  be 
entitled  to  take  the  crop  on  a  valuation  to  be  afterwards  made. 
The  landlord  would  be  the  person  entitled  to  that  crop,  and 
entitled  to  do  what  he  should  think  fit  with  respect  to  that  crop 
as  soon  as  ever  there  should  be  a  valuation  made ;  but  it  gives 
the  tenant  no  further  right  than  this,  that,  until  the  valuation 
should  take  place,  he  might  do  that  which  would  be  calculated 
to  improve  the  condition  of  the  crop  to  the  utmost  extent  to 
which  it  might  be  improved  ;  but  it  certainly  gives  him  no  right 
to  lock  up  gates,  or  to  exclude  the  landlord,  or  to  prevent  the 
landlord  from  doing  any  thing  on  the  land  not  injurious  to 
the  crop.  I  am,  therefore,  of  opinion  that  the  conduct  of  the 
party  in  this  case  in  locking  up  the  premises,  and  in  preventing 
the  landlord  from  entering  on  the  ground  on  which  the  way- 
going crop  was  standing,  when  he  might  have  had  any  puri)ose 
of  that  kind  to  answer,  was  unjustifiable,  and,  consequently,  that 
as  to  both  points  this  rule  ought  to  be  discharged. 

Vaughan,  B.  : 

I  am  of  the  same  opinion.  The  main  question  in  this  case  is, 
whether  Strickland,  the  landlord,  or  Smith,  the  tenant,  had  the 
right  of  possession.  It  has  been  argued  on  the  part  of  the 
defendants,  that  on  the  true  construction  of  the  instrument  of 
demise,  the  tenant  had  an  interest  beyond  the  year.  Looking 
at  the  terms  of  the  document  however,  I  come  to  a  different 
conclusion.  A  printed  form  appears  to  have  been  filled  up. 
This  form  was  intended  for  a  variety  of  uses,  and  contemplated 
a  tenancy  continuing  beyond  the  first  year.     The  original  words 
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in  the  habendum  appear  on  the  face  of  the  instrument  to  be   Strickland 

obliterated,  and  other   words  introduced  in  writing,  I  am  of    maxwbll. 

opinion  that  imder  the  circumstances  we  may  look  at  the  words 

struck  out,  and  see  what  the  intention  of  the  parties  must  have 

been  in  striking  out  one  set  of  words  and  introducing  the  other. 

Undoubtedly  you  could  not  control  such  an  instrument  by  parol 

evidence,  but  it  is  "^new  to  me  that  it  is  not  competent  for  us  to       [  *654  ] 

look  at  matters  on  the  face  of  the  document  which  explain  an 

obliteration.     If  we  may  do  so,  it  would  be  difficult  to  establish 

that  we  are  not  to  be  at  liberty  to  draw  the  inference  which 

arises.     Now  here  the  facts  are  pregnant  with  the  inference  that 

the  parties  intended  to  exclude  the  continuance  of  the  tenancy 

for  more  than  one  year.       It  has   been   urged  upon  us  by 

Mi\  Alexander^  that,  if  words  are  doubtful,  they  are  to  be  taken 

.against  the  grantor,  whose  words  they  are  ;  but  I  think  that  there 

is  no  doubt  on  these  words,  and  then  the  rule  is  clear  that  you 

cannot  control  the  express  words  of  the  party  by  implication. 

I  think  that  it  must  be  taken  in  this  case,  that  when  the  words 

originally  in  the  habendum  of  this  lease  were  struck  out,  the 

stipulations  only  which  were  applicable  to  the  relation  between  a 

landlord  and  a  tenant  for  one  year  remained,  and  the  rest  of  the 

stipulations  not  applicable  to  such  a  relation  were  surplusage. 

If  that  be  so,  the  right  of  possession  would  vest  in  Mr.  Strickland 

at  the  expiration  of  the  year,  and  no  notice  to  quit  was  necessary 

for  the  purjiose  of  determining  the  tenancy  of  Smith.     Great 

reliance  has  been  placed  upon  the  clause  as  to  the  right  of  the 

tenant  to  a  way-going  crop.     Without  giving  any  opinion  as  to 

whether  the  payment  of  the  rent  and  the  performance  of  the 

covenants  on  the  part  of  the  tenant  were  a  condition  precedent 

to  his  right  to  the  crop,  I  do  not  see  how  on  a  fair  construction 

of  the  document  it  can  be  contended  that  the  tenant  had  a  right 

to  the  possession ;  he  paid  a  value,  and  he  was  to  have  value 

again,  not  the  crop.     The  expense  of  taking  care  of  the  crop  and 

of  getting  it  would  fall  on  the  landlord  or  the  succeeding  tenant, 

and  there  was  no  occasion  for  the  tenant  to  have  a  right  to  go 

on  the  land  for  any  such  purpose.    It  seems  clear  that  he  was  not 

to  get  the  crop  ;  but  even  if  he  were,  that  would  only  give  him  a 

right  to  come  upon  the  land,  not  a  right  in  the  land.     The  right 
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Stbioklanu   of  possession  in  such  case  is  in  the  landlord,  *the  tenant  having 
Maxwell,    only  an  easement.   On  both  the  grounds  which  have  been  argned» 
[  Ky5o  ]      I  am  of  opinion  that  this  rule  should  be  discharged. 

GURNBY,  B. : 

I  do  not  think  that  there  is  any  uncertainty  as  to  the  term 

granted  by  this  lease.     The  Imbendum  is  for  one  year,  and  I  do 

not  think  that  the  subsequent  stipulations  raise  any  doubt  as  to 

the  meaning  of  the  habendum.    At  most,  these  stipulations  would 

only  amount  to  this,  that  though  the  tenancy  contemplated  was 

for  one  year,  yet  that,  if  it  continued  longer,  those  stipulations 

should  apply.     As  to  the  other  point,  it  is  clear  that  the  tenant 

was  only  entitled  to  the  value  of  the  crop,  and  had  no  right  to 

the  possession  of  the  land.     If  so,  the  defence  failed,  because  the 

defendants  took  possession,  locked  the  gates,  and  excluded  the 

landlord. 

Itide  discharged. 


1834. 

Bsreh,  of 
Pleati, 


RUSSEL  V.  BUCHANAN  and  Others. 

(2  Ci-ompton  &  Meeson,  561—578 ;  S.  C.  4  Tyrwh.  384 ;  3  L.  J.  (N.  S.)  Ex.  194.) 

[This  was  a  case  sent  from  the  Court  of  Chancery  for  the 
opinion  of  the  Court  of  Exchequer.  The  facts  of  the  case  and 
the  certificate  of  this  Court  will  be  reported  from  7  Simons,  in 
40  R.  E.^ 


1834. 

Exrh.  of 
Plea». 


COCKRANE  V.  FISHER. 

(2  Oi'ompton  &  Meeson,  581—589 ;  S.  C.  4  Tyrwh.  424 ;  3  L.  J.  (N.  S.)  Ex.  185.) 

[This  case,  after  a  second  trial,  was  taken  on  .error  to  the 
Exchequer  Chamber,  and  reported  at  that  stage  (1885)  in 
1  C.  M.  &  R.  809 ;  6  Tyrwh.  496.  It  will  be  reported  in  the 
corresponding  place,  in  40  R.  R.j 
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LEONARD  V.  WILSON.  ^^ 

(2  Cromptoii  &  Meeson,  589—597 ;  S.  C.  4  Tyrwh.  415 ;  3  L.  J.  (N.  S.)  Ex.  171.)        Exch.  of 

Pleat, 
The  indorsement  by  the  payee  of  a  bill  of  exchange  drawn  to  order        ^  _    ^ 

passes  the  property  in  the  bill,  notwithstanding  a  mis-spelling  in  the         ^ 

name. 

Assumpsit  on  a  bill  of  exchange  by  the  plaintiff,  as  the  indorsee, 
against  the  officer  of  the  Bank  of  Liverpool,  the  mdorsers  of  the 
bill.     Plea,  non  asaiimpsit. 

The  following  case  was  stated  for  the  opinion  of  the  Court, 
under  the  provisions  of  the  3  &  4  Will.  IV.  c.  42,  s.  25 : 

This  action  is  brought  by  the  plaintiff,  as  indorsee  of  the  bill 
of  exchange  described  in  the  declaration,  against  the  defendant, 
who  is  admitted  to  be  one  of  the  public  officers  of  the  Joint 
Stock  Company  of  the  Bank  of  Liverpool,  *appointed  to  be  sued       [  *'^^  ] 
in  respect  of  the  liabilities  of  that  Bank. 

The  following  is  admitted  to  be  a  copy  of  the  bill  and  the 
indorsements  upon  it : 

**  dei8  :  5  :  0.  Dbnton,  May  6th,  1888. 

Three  months  after  date  pay  to  my  order  eighteen  pounds 
five  shillmgs  for  value  received,  as  advised. 

BOBERT  MaRLOW. 

3/  J.  H.,  9  August,  1833. 

Mr.  Saml.  Oldacre,  Hatter,  Stourbridge." 

(Indorsed.) 

**  Pay  to  the  Manchester  and  Liverpool  District  Banking 
Company,  or  order,  Bobert  Marlow.  Pay  Mr.  James  Ingham, 
or  order,  for  the  Manchester  and  Liverpool  District  Banking 
Company.  P.  pro  B.  Tomlins,  manager  for  Ashton,  Joseph 
Hudson,  [in  need.  Smith,  Payne  &  Co.]  James  Ingham,  Wm. 
Kershaw,  James  Moor,  John  Syms,  Patrick  Leonard.  P.  pro 
the  Bank  of  Liverpool,  Edward  W.  Ward,  sub-manager.  Pay 
Messrs.  Temey  and  Farley,  or  order,  Charles  Leonard,  [Terney 
and  Farley]  Thomas  Terney  and  Farelly,  Henry  Smith.  Pay 
Messrs.  Bansom  &  Co.,  or  order,  J.  B.  Bell  &  Co.,  Eansom  &  Co., 
EoBERTS  &  Co.,  W.  E.  Hammond." 

The  Bank  of  Liverpool  paid  away  the  bill  to  the  plaintiff,  and 
indorsed  it.     The   plaintiff  paid  and   specially  indorsed   it  to 
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Leonabd  Messrs.  Terney  and  Farley,  who  are  graziers  in  Ireland,  and  who 
Wi  Lsox.  ^'^^1  with  the  plaintiff.  Terney  and  Farley  paid  it  to  Henry  Smith, 
but  indorsed  it  in  this  name,  "  Thomas  Terney  and  Farelly."  On 
the  9th  August,  1833,  when  the  bill  became  due,  it  was  pre- 
sented for  payment  at  Messrs.  Spooner,  Attwood  &  Co.'s, 
bankers,  London,  at  whose  bank  it  was  accepted  payable.  They 
refused  to  pay  it,  and  gave  for  answer  "  no  advice."  It  was 
noted  on  the  same  day,  and  on  the  following  day  (the  10th)  it 
[  *"»yi  ]  was  presented  at  Messrs.  Smith,  Payne  &  Co.'s,  *banker8, 
London,  to  whose  house  it  was  referred  for  payment,  ''in  case 
of  need,"  by  the  Manchester  and  Liverpool  District  Bank,  one 
of  the  indorsers ;  Smith,  Payne  &  Co.  refused  payment  on  the 
ground  solely  of  the  irregularity  of  Terney  and  Farley's  indorse- 
ment. The  answer  they  gave  was,  *'  wants  the  indorsement  of 
Terney  and  Farley."  The  custom  of  the  London  bankers  is  to 
refuse  all  bills,  even  their  own  acceptances,  where  there  is  an 
irregularity  in  an  indorsement,  even  to  the  variation  of  a  letter. 

The  bill,  thus  dishonoured,  was  returned,  and  notice  given 
in  due  course,  through  the  latest  indorsers,  to  Henry  Smith, 
and  by  him  to  Terney  and  Farley,  and  by  them  to  the  plaintiff, 
who  resides  at  Liverpool,  and  by  him  to  the  Bank  of  Liverpool. 

On  Tuesday  morning,  the  20th  August,  the  plaintiff  went  to 
the  bank,  and  saw  Mr.  Langton,  who  pointed  out  to  him  that 
the  reason  of  the  refusal  by  Smith,  Payne  &  Co.  was  the  irregu- 
larity in  Terney  and  Farley's  indorsement,  and  recommended 
him  to  send  it  back  to  Terney  and  Farley  to  get  the  mistake 
rectified ;  and  advised  him  also  to  write  to  the  acceptor.  The 
plaintiff  sent  the  bill  back  to  Terney  and  Farley  that  same  day, 
Tuesday,  20th  August.  The  bill  was  never  passed  through  the 
books  of  the  bank,  who  merely  kept  a  memorandum  of  it ;  but  of 
this  fact  the  plaintiff  was  ignorant.  The  Bank  of  Liverpool  did 
not  give  notice  of  dishonour  to  any  prior  indorser  on  the  bill. 

On  Tuesday  the  27th  August,  the  plaintiff  brought  back  the 
bill  to  the  Bank  of  Liverpool,  with  the  indorsement  of  Terney  and 
Farley  supplied,  (as  in  brackets  in  the  above  description  of  the 
indorsement  on  the  bill),  and  requested  them  to  send  it  up 
again  through  their  agents  Glynn  &  Co.  to  Smith,  Payne  &  Co. 
They  did  so  on  the  same  day,  and  Smith  &  Co.,  on  this  second 
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presentation,  refused  to  interfere,  because  "  the  bill  was  now      Leonard 
over  due.'*     The  plaintiff  took  up  the  bill,  and  required  payment      wilson. 
from  the  Bank  of  Liverpool,  who  refused  payment  under  the 
circumstances  *stated.     The  question  was,  whether  the  plaintiff      f  *'»9^  ] 
was  entitled  to  recover. 

Tomlinson,  for  the  plaintiff: 

The  result  of  the  facts  stated  in  the  case  is  this,  that  the 
plaintiff  was  a  holder  for  value,  and  that  the  defendants  were 
indorsers  of  the  bill  of  exchange ;  that  the  bill  was  duly  pre- 
sented when  at  maturity ;  that  it  was  dishonoured,  the  answer 
of  the  drawers  being  "  no  advice ;  **  and  that  notice  of  dishonour 
was  duly  given.  What  then  was  there  to  impeach  the  plaintiff's 
title  ?  He  was  not  bound  to  present  at  Smith,  Payne  and  Smith's. 
Spooner,  at  whose  house  the  acceptor  had  made  the  bill  payable, 
makes  no  objection  on  account  of  the  mis-spelling ;  as  the  bill 
was  presented  by  a  fair  holder,  the  presentment  was  regular  and 
sufficient  to  charge  prior  parties.  The  mis-spelling  could  make 
no  difference,  as  the  real  parties  indorsed  the  bill,  and  passed 
their  interest  by  that  indorsement.  The  plaintiff,  however,  had 
a  title  under  the  general  indorsement  of  the  Bank  of  Liverpool, 
and  that  is  sufficient  notwithstanding  any  irregularity.  Smith 
V.  Clarke  (i)  proves  that  a  fair  holder  may  derive  a  title  under 
a  general  prior  indorsement,  so  as  to  sue  the  acceptor,  although 
there  has  been  an  irregularity  in  an  intermediate  party  between 
himself  and  the  general  indorser ;  a  fortwH,  he  may  sue  when 
the  irregularity  is  subsequent.  If  he  was  competent  to  sue,  he 
was  competent  to  receive  payment  and  give  a  discharge,  and 
therefore  to  make  due  presentment.  Peacock  v.  Rhodes  (2) 
shews,  that,  where  a  bill  indorsed  in  blank  is  stolen,  an  innocent 
indorser  may  recover  upon  it  against  the  drawer.  The  title 
therefore  of  the  holder  of  this  bill  was  sufficient  under  the 
<^eneral  indorsement;  and  the  only  question  is,  whether  the 
presentment  was  proper.  No  objection  was  taken  by  the  drawer, 
but  the  payment  *was  refused  for  want  of  effects  ;  and  Smith,  [  *59:j  ] 
Payne  and  Smith  were  the  first  to  take  the  objection  as  to  the 

(1)  1  Peake,  295 ;  Bayley  on  Bills,  (2)  2  Doug.  6,'J3. 

101,  n,  48. 
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Leonard     mis-Bpelling.    The  holder  was  not  bound  to  go  to  Smith,  Payne 
wiLsoK.      »nd  Smith's ;  and  their  refusal  to  interfere  on  behalf  of  the  district 
bank  does  not  alter  the  case.     The  custom  cannot  alter  the 
general  rule  of  law :  Edie  v.  East  India  Company  (i). 

Cromptmi,  contra : 

It  is  not  disputed,  that,  where  there  is  a  general  indorsement, 
the  holder  may  derive  a  title  under  such  indorsement,  so  as  to 
sue  the  acceptor,  notwithstanding  any  irregularity  in  the  inter* 
mediate  indorsements.  Smith  v.  Clarke,  and  many  other 
instances,  establish  that  proposition.  The  question  in  the 
present  case  is,  whether  the  drawer  and  all  parties,  except  the 
acceptor,  have  not  been  discharged.  It  is  submitted  that  the 
present  plaintiff  has  no  remedy  against  any  other  party  except 
the  acceptor.  It  may  be  assumed  that  the  plaintiff  is  in  the 
same  situation  as  Terney  and  Farley.  If  he  was  discharged,  he 
paid  them  in  his  own  wrong :  and  could  not  by  paying  them  put 
himself  in  a  different  situation  from  what  they  were  in.  That 
was  settled  by  Turner  v.  Leech  (2).  This  case  resolves  itself 
into  three  points :  First,  there  was  no  due  presentment,  accord- 
ing to  the  usage  of  merchants,  of  the  bill  in  a  proper  state ;  nor 
was  there  any  default,  so  as  to  charge  the  drawer  or  indorsers. 
Secondly,  the  party  through  whose  default  and  negligence  the 
loss  happened  could  not  recover.  Thirdly,  the  plaintiff  made 
the  bill  his  own  by  the  delay  in  sending  it  to  Ireland,  and 
afterwards  to  London. 

First,  there  was  no  due  presentment  or  default.  The  under- 
taking of  the  drawer  and  indorsers  is  not  to  pay  at  all  events ; 
but  their  contract  is  collateral,  to  pay  if  default  is  made  by  the 
drawee  upon  a  due  presentment  of  the  bill  in  a  proper  state,  so 
[  *594  ]  that  the  drawee  ought  to  *pay,  and  is  safe  in  so  doing.  Here  the 
bill  was  not  presented  in  a  proper  state,  according  to  the  usage, 
and  that  usage  is  wise  and  proper.  It  is  clear  that  usage  may 
govern  the  mode  of  presentment:  Bayley  on  Bills,  135,  157. 
But  even  without  the  usage,  the  drawers  would  not  have  been 
bound  to  pay  a  bill  presented  to  them  in  such  a  state.  Suppose 
it  had  turned  out  that  the  bill  had  been  stolen,  would  not  the 

(1)  2  Burr.  1224.  (2)  23  R.  R.  344  (4  B.  &  Aid.  451). 
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fact  of  the  irregular  indorsement  have  been  notice  to  charge  Lbonaro 
them  with  having  paid  the  bills  improperly  ?  What  would  more  wilhon. 
tend  to  excite  suspicion  than  a  wrong  spelling,  a  mistake  which 
the  real  parties  would  not  be  likely  to  fall  into?  It  is  sub- 
mitted, that  the  bankers  of  the  acceptor  would  have  been  wrong 
ill  paying  this  bill,  and  that  they  were  bound  not  to  pay  it  in 
that  state  even  if  they  had  had  effects.  If  so,  there  was  no 
default,  on  which  alone  the  liability  of  the  indorser  can  arise. 
The  holder  did  not  therefore  use  due  diligence  by  presenting  the 
bill  in  a  proper  state,  and  by  his  ktchcs  the  drawer  and  prior 
indorsers  were  discharged.  It  makes  no  difference  that  the 
banker  of  the  acceptor  did  not  refuse  on  this  ground.  The 
indorsers  had  a  right  to  the  chance  of  their  paying  on  a  good 
presentment.  It  does  not  appear  in  the  case  that  they  would 
not  have  objected  on  that  ground.  They  say,  "no  advice;" 
and  it  was  not  necessary  for  them  to  look  further.  If  the  pre- 
sentment had  been  on  a  wrong  day,  and  they  had  answered  "  no 
advice,"  their  not  noticing  the  objection  that  the  day  was  passed, 
would  not  have  prevented  the  indorsers  having  a  right  to  object 
to  the  want  of  due  presentment.  Secondly,  Teriiey  and  Farley, 
and  persons  in  the  same  situation  with  them,  cannot  sue  for  a 
damage  which  is  found  on  the  case  to  have  been  occasioned  by 
their  own  negligence  solely.  The  answer  to  such  an  action  is, 
"  you  occasioned  the  mischief  yourselves  " :  EasUy  v.  Crock- 
ford  (i).  It  appears  in  the  case  that  their  indorsement  was 
against  *mercantile  usage ;  and  it  would  be  very  hard  if  the  [  ••''95  ] 
defendants  were  to  suffer  from  their  fault.  In  an  action  on  an 
indemnity  bond,  it  is  a  good  plea  to  say  that  the  plaintiff  was 
not  damaged  except  by  his  own  default.  The  present  is  a 
collateral  obligation,  like  an  indemnity.  Besides,  the  defendant 
indorsed  on  the  faith  that  the  district  bank  would  provide  for 
the  bill  in  London.  That  benefit  is  found  to  have  been  lost  to 
the  defendant  by  the  negligence  of  the  parties.  Thirdly,  the 
plaintiff,  by  sending  the  bill  to  Ireland,  and  afterwards  causing 
it  to  be  sent  to  London,  caused  a  delay  which  discharged  the 
prior  indorsers.  By  that  delay,  the  defendants  were  prevented 
from  giving  notice  to  their  preceding  indorsers.     The  plaintiff 

(1)10  Bin^-.  244. 
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LiBONARD     ought  to  IiavB  told  the  defendants  at  that  time  that  he  should 
Wilson,      ultimately  look  to  them.     By  the  conduct  he  pursued  he  agreed 

in  effect  to  abide  by  the  chance  of  the  new  presentation  to  be 

made  to  the  London  Bank. 

Tomlinson  in  reply  was  stopped  by  the  Court. 

Lord  Lyndhurst,  C.  B.  : 

It  is  admitted  in  this  case  that  there  was  due  notice  of  the 
dishonour  of  this  bill  to  the  defendants.  It  does  not  appear  to 
me,  that  the  refusal  of  payment  at  Smith,  Payne  and  Smith's, 
in  consequence  of  the  mis-spelling,  at  all  afifects  the  question. 
The  holder  was  not  at  all  bound  to  present  the  bill  at  that  house. 
The  bill  was  payable  at  Spooner  and  Attwood's ;  and  on  the  day 
when  it  became  due,  it  was  presented  there  for  payment,  and 
no  objection  was  made  to  the  informality  on  the  bill,  but  it  was 
refused  for  want  of  advice.  Now  it  is  clear  that  Temey  and 
Farley  had  a  good  title  to  the  bill ;  and  it  is  clear,  that  they, 
though  not  spelling  their  names  correctly,  did  by  their  indoi'se- 
ment  pass  their  interest  in  the  bill,  and  when  the  holder  Xa^ 
whom  their  interest  had  passed  presented  the  bill  at  the  drawer's 
banker,  no  objection  to  the  wrong  spelling  was  made.  It  was 
[  ♦59«  ]  quite  possible  that  *they  might  have  known  of  whom  the  firm  of 
Temey  and  Farley  consisted,  and  that  the  indorsement,  such  as 
it  was,  passed  the  property.  The  party  had  a  legal  right,  and 
might  have  maintained  an  action  upon  this  refusal.  This 
regular  notice  was  given  to  the  plaintiff,  and  by  him  to  the 
defendants ;  and  if  that  notice  was  good  the  subsequent  circum- 
stances are  immaterial.  I  am  of  opinion  that  there  is  no  valid 
objection  to  the  title  of  the  plaintiff  to  recover  upon  this  bill. 

Vaughan,  B.  : 

The  bill  was  indorsed  by  the  proper  parties,  the  pi-esentment 
was  regular,  and  due  notice  was  given  to  the  indorsers.  It 
would  be  monstrous  to  say  that  the  mis-spelling  prevented  the 
right  of  the  parties  to  recover. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.    Persons  of  the  name  of  Temey 
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and  Farley  are  parties  on  this  bill.     They  have  the  property,      Leonard 

and  they  indorse  it,  but  they  spell  one  of  the  names  Farelly,      wilsok. 

The  holder  presents  the  bill  in  due  time,  and  it  is  dishonoured. 

The  answer  which  the  drawer's  banker  gives  is  "no  advice;" 

but  it  is  not  very  material  on  what  ground  they  dishonour  it, 

for  notice  is  duly  given  to  the  prior  parties,  and  those  parties 

might  have  protected  themselves  by  giving  notice  further  on. 

It  is  true,  that,  when  the  bill  was  presented  at  Smith,  Payne 

and  Smith's,  payment  was  refused  on  account  of  the  wrong 

spelling,  but  the  parties  were  not  bound  to  present  it  there  ;  and 

I  see  nothing  to  prevent  the  defendants  from  being  liable  on 

their  indorsement  of  this  bill,  which  was  regularly  presented 

and  dishonoured,  and   of  the   dishonour  of  which   they  had 

regular  notice. 

"WiLLLiMS,  B. : 

I  am  of  the  same  opinion.      There  has  been  regular  present- 
ment, dishonour,  and  notice  of  this  bill ;  and  *the  parties  were       [  'oi*:  ; 
not  bound  to  x^i^'^sent  it  at  Smith,  Payne  and  Smith's.     There 

must  be  judgment  for  the  plaintiff. 

Jtid{iment  for  the  plaintiff. 


KIEWAN  V.  KIEWAN  and  Others.  issi. 

(2  Crompton  & Meeson,  617—628 ;  S.  C.  4  Tj-rwh.  491 ;  3  L.  J.  (X.  S.)  Ex.  187.)        a>^./,.  ,,/ 

C,  M.,  and  N.  carried  on  business  under  the  name  of  J.  K.  &  Sons; 
and  being  indebted  to  A.,  C.  retii*ed  fi*om  the  partnership,  and  M.  and  •-  *  - 
X.  agi*eed  to  liquidate  all  the  concerns  of  the  partnerslup.  M.  after- 
wards retired,  and  advertisements  of  the  dissolution  of  both  partnerships 
were  ut  the  same  time  inserted  in  the  Gazette,  X.  then  took  in  a 
new  partner,  and  the  business  was  carried  on  in  the  original  name  of  ^ 

J.  K.  &  Sons.  A.'s  account  was  transferred  to  the  new  firm,  and  he 
received  accounts  and  payments  from  them ;  but  it  did  not  appear  that 
ho  ever  saw  the  Gazette,  or  that  either  he  or  the  new  partner  ever  agreed 
to  the  substitution  of  the  responsibility  of  the  new  firm  for  that  of  the 
old  :  Held,  that  the  three  original  partners  were  not  released  from  theii* 
responsibility,  but  were  liable  at  the  suit  of  A. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
as  the  personal  representative  of  her  deceased  husband,  Anthony 
Ku'wan,  to  recover  from  the  above-named  defendants  the  sum 
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KiBWAN      of  9,383/.  17«.  for  money  lent  to  them  by  the  deceased  in  hi.s 

r. 

KiKWAN.  lifetime,  and  interest  thereon.  The  declaration  contained  counts 
for  money  lent,  for  interest,  and  for  money  due  upon  an  account 
stated,  laying  the  promises  and  the  stating  of  the  account  after 
as  well  as  before  the  death  of  the  intestate.     The  defendant, 

f  ♦i]is  ]  Xicholas  *Tuite  Kirwan,  suffered  judgment  by  default;  and  the 
other  two  defendants  respectively  pleaded — first,  the  general 
issue ;  and,  secondly  and  thirdly,  as  to  so  much  of  the  declara- 
tion as  laid  the  promises  in  the  lifetime  of  the  intestate,  the 
Statute  of  Limitations,  and  a  set-off.  At  the  trial  before  Lord 
Lyndhurst,  C.  B.,  at  the  sittings  after  Hilary  Term,  1881, 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

In  the  year  1798,  John  Kirwan,  the  father  of  the  defendants, 
entered  into  a  copartnership  with  the  defendants  Clement  Kirwan, 
and  Matthew  Kirwan,  as  West  Lidia  merchants,  in  London, 
under  the  firm  of  "  John  Kirwan  &  Sons."  The  partnership 
continued  until  the  death  of  the  said  John  Kirwan,  which 
happened  in  or  about  the  year  1799.  Upon  his  death,  the 
business  of  the  house  was  continued  under  the  same  style  and 
firm  by  the  defendants,  Clement  and  Matthew  Kirwan,  until  the 
year  1802,  when  the  other  defendant,  Nicholas  Tuite  Kirwan, 
was  taken  into  the  firm,  which  continued  to  carry  on  business 
under  the  same  style  and  firm  of  **John  Kirwan  &  Sons," 
until  the  jpetirement  of  the  said  defendant,  Clement  Kirwan,  as 
hereinafter  mentioned. 

The  intestate,  Anthony  Kirwan,  the  brother  of  the  defendants, 
at  the  time  the  business  was  carried  on  by  the  above-named 
defendants,  was  a  creditor  of  the  then  firm  in  the  sum  of  12,000/., 
and  for  which  they  allowed  him  interest  at  the  rate  of  five  per 
cent,  per  annum.  The  intestate  was  in  the  habit  of  drawing 
for  monies  against  the  sum  so  standing  to  his  credit,  as  his 
occasions  required,  and  the  amount  was  from  time  to  time 
reduced  by  payments  made  beyond  the  interest;  and,  on  the 
80th  July,  1817,  the  balance  due  to  the  intestate  amounted 
to  11,160Z.  18«.  lOd. 

Between  the  80th  January,  1817,  and  the  17th  November, 

[  *''»iy  ]       1827,  when  the  intestate  died,  accounts  were  made  *up  by  the 
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firm  yearly  to  the  Slst  of  each  intervening  December,  intitled,      kirwan 

I'm 

''  Mr.  Anthony  Kirwan,  Junior,  in  account  with  John  Kir  wan  kibwan. 
«&  Sons ; "  and  in  each  of  these  accounts  the  intestate  was 
credited  with  the  balance  appearing  to  be  due  to  him  from  the 
statement  of  account  for  the  respective  preceding  years;  and 
after  the  death  of  the  intestate,  accounts  were  rendered  to  the 
plaintiff,  the  widow,  by  the  then  firm  of  "  John  Kirwan  &  Sons." 
The  account  in  the  year  1829  was  in  the  handwriting  of  the  defen- 
dant Nicholas  Tuite  Kirwan,  and  stated  a  balance  to  be  due  of 
1),288Z.  48.  2d. 

The  defendant,  Clement  Kirwan,  retired  from  the  said  partner- 
ship in  the  month  of  June,  1824,  and  the  defendant,  Matthew 
Kirwan,  on  the  31st  of  December,  in  the  same  year;  but  no 
public  notice  of  the  dissolution  of  the  partnership  was  given 
until  the  11th  of  January,  1825,  when  the  following  advertise- 
ments were  published  in  the  Gazette  : 

*'  The  partnership  hitherto  carried  on  by  us,  the  undersigned, 

Clement  Kirwan,  Matthew  Kirwan,  and  Nicholas  Kirwan,  under 

the  firm  of  *John  Kirwan  &  Sons,'  was  this  day  dissolved  by 

mutual  consent,  so  far  as  concerns  the  above  first-mentioned 

Clement  Kirwan,  who  retires,  leaving  the  undersigned  Matthew 

Kirwan  and  Nicholas  Kirwan   to   carry  on   the  business,  and 

liquidate  all  the  concerns  of  the  present  partnership.    As  witness 

our  hands,  this  dOth  day  of  June,  1824. 

**  Clement  Kirwan. 

**  Matthew  Kirwan. 

"  Nicholas  Kirwan." 

''  The  partnership  hitherto  carried  on  by  us,  the  undersigned, 

Matthew  Kirwan  and  Nicholas  Kirwan,  under  the  firm  of  *  John 

Kirwan  &  Sons,'  was  this  day  dissolved  by  mutual  consent,  the 

said  Matthew  Kirwan  retiring  *therefrom.   As  witness  our  hands,       [  *020  ] 

this  31st  day  of  December,  1824. 

**  Matthew  Kirwan. 

'*  Nicholas  Kirwan." 

At  the  time  that  the  defendants  Matthew  Kirwan  and  Clement 
Kirwan  retired  from  the  firm  of  "  John  Kirwan  &  Sons,"  the 
debts  due  from  the  firm  amounted  to  the  sum  of  70,000/.,  and 
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KiRWAN  the  debts  due  to  the  firm  amounted  to  the  sum  of  78,000/., 
KiRWAN.  besides  more  which  were  outstanding  and  to  be  collected.  After 
Matthew  and  Clement  Kirwanhad  retired,  Nicholas  Tuite  Eirwan, 
on  the  1st  January,  1825,  took  his  brother-in-law,  Simon  Kellj, 
into  the  house  as  a  partner,  the  business  still  being  conducted 
in  the  name  of  the  old  firm  of  "  John  Kirwan  &  Sons."  At  the 
time  this  new  partnership  was  formed  there  was  new  capital 
brought  into  the  concern,  amounting  to  the  sum  of  27,000/., 
clear  of  all  the  old  balances.  The  account  with  the  intestate, 
Anthony  Kirwan,  was  carried  from  the  books  of  the  old  to  those 
of  the  new  partnership.  The  balance  was  struck  annually  as 
before,  accounts  rendered  to  him,  and  after  his  death  to  the 
plaintiff  his  widow ;  and  Anthony  Eirwan,  the  intestate,  used 
to  call  at  the  house  for  money  once  or  twice  a  month,  and  the 
plaintiff,  after  his  death,  also  called  for  the  same  purpose  several 
times,  and  received  monies  on  account. 

The  following  letter,  dated  26th  November,  1825,  from  the 
intestate  to  the  defendant  Clement  Kirwan,  was  given  in 
evidence : 

**  Dear  Brother — I  received  your  letter  yesterday.  I  was 
very  well  aware,  that,  on  your  dissolving  partnership  with 
Mr.  Nich.,  I  had  no  further  claim  upon  you." 

Notice  to  produce  the  letter  to  which  it  refers  had  been  served 

upon  the  plaintiff,  but  it  was  not  produced.    After  the  intestate's 

[  *6'2\  I       death  administration  of  his  estate  and  effects  *were  granted  to 

the  plaintiff.     At  the  time  of  the  commencement  of  the  action, 

the  balance  due  to  the  plaintiff  as  administratrix  was  9,833/.  lis. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  maintain  the  present  action  against  all 
the  defendants ;  if  she  is,  the  verdict  is  to  stand ;  but  if  the 
Court  should  be  of  opinion  that  she  is  not,  the  verdict  is  to  l>e 
set  aside  and  a  nonsuit  entered. 

The  case  before  stated  came  on  for  argument  before  the  Barons 
of  this  Court  in  Hilary  Term,  1832,  when  the  Court,  in  oi*der 
to  decide  thereon,  considered  it  necessary  to  be  informed  upon 
the  two  points  hereinafter  mentioned,  and  therefore  made  a  role 
to  the  following  effect:    ''That  there  be  a  new  trial;  and  that 
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on  the  said  trial  the  case  be  considered  as  binding  upon  the      Kiuwax 
parties  except  as  to  the  state  of  the  debts  and  credits  at  the  time      kirwan. 
of  the  dissolution  of  the  partnership,  and  except  as  to  the  know- 
ledge of  the  intestate  Anthony  Kirwan,  or  of  the  administratrix, 
of  Kelly  being  a  partner.     And  it  is  fm-ther  ordered,  that  either 
party  be  at  liberty  to  add  any  facts.'' 

The  two  issues  directed  by  the  preceding  rule  came  on  for 
trial  before  Bayley,  B.,  at  the  sittings  after  Trinity  Term,  1833 ; 
and  the  propriety  of  the  finding  of  the  jury  being  discussed 
in  Michaelmas  Term  following,  upon  a  rule  which  had  been 
obtained  for  a  new  trial,  it  was  agreed  by  the  counsel  on  both 
sides,  at  the  suggestion  of  the  Court,  that  the  following  state- 
ment should  be  added  to  the  case:  ''There  was  no  evidence 
of  the  actual  state  of  the  debts  and  credits  of  the  house  at  the 
respective  dates  of  the  retirement  of  Clement  and  Matthew 
Kirwan.  A  witness,  who  had  business  transactions  with  the 
house,  stated  he  had  never  heard  of  any  embarrassment  in 
the  house.  Anthony  Kirwan,  in  1825,  knew  of  the  introduction 
of  Kelly  intp  the  house." 

At  the  trial  of  the  said  issues,  a  letter,  of  which  the  following 

is  a  copy,  was  givto  in  evidence  by  the  defendants ;  *and  the       [  ♦622  ] 

learned  Baron  directed  that  the  letter  should  be  set  out  as  below, 

with  a  memorandum  that  the  Court  upon  the  argument  should 

determine  as  to  the  propriety  of  the  letter  being  considered  as  a 

part  of  the  case. 

'*  4th  February,  1825. 

'*  My  dear  Brother, — I  have  read  your  letter  to  Mr.  Clement. 
I  sincerely  hope  that  he  will  not  withdraw  what  he  has  allowed 
you.  In  your's  to  brother  M.  K.  you  say  that  you  are  much 
distressed;  the  idea  of  your  being  so  very  much  affected  me. 
I  have  enclosed  you  a  bank  post  bill  of  20Z.,  which  you  will 
oblige  me  in  accepting.  My  dear  brother,  trust  in  God,  and  he 
will  help  you  through  your  aiSictions.  I  intend  to  give  my 
landlord  notice.  Mr.  Matt,  having  retired  from  business,  I  do 
not  know  where  my  property  may  be  placed.  Mr.  Matt,  will 
do  all  that  he  can  to  get  me  five  per  cent. ;  if  he  does  not  succeed 
I  shall  only  have  four,  which  will  be  110{.  less.  I  intend  to 
purchase  a  house  near  town  if  I  can  meet  with  one  to  suit  us, 
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KiRWAN      to  reduce  our  rent.     Let  me  hear  from  you  soon.     I   shall 

KiRWAK.      ^^  S^^^  ^o  knoifir  if  you  have  received  the  enclosed ;  also,  if  jou 

have  heard  from  Mr.  Clement.     Jane  unites  with  me  and  the 

children  in  kind  remembrance  to  you  and  your  wife.     Year's 

ever  affectionately, 

"A.  KiRWAN." 

It  was  agreed  that  the  Court  should  decide  upon  the  matters 
of  fact  set  out  in  the  special  case,  as  well  as  upon  the  matters 
of  law. 

Follett,  for  the  plaintiff : 

The  defendants  were  prima  facie  liable.  Then,  has  any  thing 
been  shewn  to  discharge  them  from  their  original  liability  ?  It 
is  difficult  to  see  on  what  tangible  ground  it  can  be  said  that 
their  original  liability  has  been  determined ;  for  there  has  been 
neither  payment,  nor  any  accord  and  satisfaction,  nor  any  agree- 
[  ♦623  ]  ment  *to  accept  the  security  of  the  two  remaining  partners.  It 
has  been  suggested  that  Kelly  was  substituted  for  the  old  firm ; 
but  to  discharge  the  old  firm  there  must  be  an  agreement,  upon 
a  good  consideration,  to  accept  the  security  of  the  new  firm 
in  place  of  the  old :  and  it  is  not  enough  that  the  creditor's 
account  is  transferred,  that  he  receives  interest,  that  accounts 
are  rendered  from  time  to  time,  or  even  that  he  expressly 
consents  to  discharge  the  former  partners  from  responsibility, 
if  there  be  no  consideration  for  substituting  the  new  firm :  Ltxige 
w.,Dica8  (1),  Gough  v.  Davi€8{2),  Citxon  v.  Chadley  (3),  Deraynen 
V.  Noble  (4).  The  introduction  of  Kelly  into  the  firm  was  no 
consideration ;  even  if  Anthony  Kirwan  were  aware  of  it,  Eelly 
never  consented  to  become  responsible,  as  the  accounts  were  not 
rendered  by  him,  but  by  Nicholas  Ku'wan,  in  the  name  of  the 
old  firm.  If  Kelly  did  not  become  liable,  Matthew  and  Clement 
were  not  discharged ;  for  the  security  of  one  partner  could  not 
be  a  good  consideration  for  relinquishing  the  security  of  three. 

(Parke,  B.  :  There  are  many  ways  in  which  the  sole  security 
of  one  debtor  may  be  better  than  the  joint  security  of  two,  as  in 

(1)  22  R.  R.  497  (3  B.  &  Aid.  611).    (3)  27  R.  R.  423  (3  B.  &  C.  591). 

(2)  18  R.  R.  697  (4  IMce,  200).      (4)  15  R,  R.  151  (1  Mer.  529). 
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case  of  outlawry,  survivorship,  or  bankruptcy.  The  acceptance  Kirwan 
of  the  security  of  one  may  be  a  good  consideration  for  the  dis-  kirwan. 
charge  of  the  security  of  two.  If  one  partner  only  be  solvent, 
it  may  be  a  gi*eat  advantage,  as  in  case  of  bankruptcy,  to  have 
the  separate  security  of  the  Holvent  partner.  The  sole  security 
of  a  solvent  party  is  better  than  the  joint  security  of  the  solvent 
partner  and  another  in  the  case  of  survivorship,  because,  if  the 
solvent  partner  dies,  you  have  no  remedy  against  his  personal 
representative.  This  throws  considerable  doubt  upon  Lodge  v. 
Dicas  and  David  v.  Ellice  (i).) 

It  is  submitted,  that  taking  the  security  *of  two  joint  debtors       I  '624  ] 
is  not  a  reason  for  discharging  a  third.     The  Court  will  not  look 
to  the  solvency  or  insolvency  of  the  party,  unless  it  be  distinctly 
fihewn.     The  presumption  of  law  is,  that  the  security  of  three 
is  better  than  the  security  of  one. 

(Lord  Lyndhurst,  C.  B.  :  On  the  last  argument  considerable 
<loubt  was  entertained  by  one  of  the  Judges  on  this  very  point. 

Parke,  B.  :  If  the  party  may  be  benefited  by  the  change, 
we  cannot  inquire  whether  he  was.  A  recent  case  in  the  Eong's 
Bench  throws  some  doubt  upon  the  correctness  of  the  principles 
laid  down  by  Lodge  v.  Dwas  and  David  v.  FAlu-e,) 

That  was  Thompson  v.  Perdv(d{2),  There,  a  new  security, 
in  the  form  of  a  bill  of  exchange,  was  taken  by  the  creditor 
from  the  continuing  partner,  which  it  was  held  operated  in 
^satisfaction  of  the  joint  debt.  But  conceding  that  an  agreement 
between  the  parties  that  one  partner  only  should  be  liable  would 
be  sufficient  to  discharge  the  others,  such  an  agreement  must  be 
•expressly  proved  ;  but  in  this  case  there  was  no  evidence  of  any 
such  agreement,  as  the  letters  of  the  intestate  do  not  amount 
to  such  an  agreement. 

(Lord  Lyndhurst,  C.  B.  :  I  have  always  felt,  that,  from  the 
first  letter,  no  such  agreement  could  with  safety  be  inferred. 

(1)  29  R.  E.  216  (5  B.  &  C.  196;  (2)  3  N.  &  M.  167. 

S  Dowl.  &  Ry.  690). 
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KiRWAN      The  utmost  extent  of  the  inference  of  this  letter  is,  that  there 


r. 


KiBWAN.  ^*&8  B.  transfer  to  Matthew  and  Nicholas.  I  think  no  safe 
inference  can  be  drawn  from  it  to  affect  Kelly ;  and  that  being 
so,  what  is  there  to  shew  that  the  defendants  are  not  liable  ? 

Parke,  B.  :  The  defendants  must  shew  either  what  is  equivalent 
to  payment,  or  an  agreement  to  accept  the  continuing  jmrtners 
in  lieu  of  the  old;  and  it  comes  to  the  question  whether  we> 
as  a  jury,  are  of  opinion  that  the  defendants  have  made 
that  out  ?) 

Coleiidgcy  Serjt.,  coutra  : 

The  case  of  Thomjyson  v.  Perciral  establishes  that  the  creditor 
of  a  fu*m  may,  for  a  good  consideration,  discharge  the  retiring 
[  ♦625  ]  partner,  and  ♦take  the  security  of  the  remaining  partners.  But 
to  discharge  the  former  partners,  an  express  agreement  at  the 
time  of  the  dissolution  was  not  necessary;  but  it  is  sufficient 
if  it  can  be  collected  from  the  circumstances  that  such  an  agree- 
ment upon  a  good  consideration  was  afterwards  come  to.  The 
dissolution  with  respect  to  the  creditors  took  place  at  one  and 
the  same  time ;  and  the  account  between  Anthony  Eirwan  and 
the  old  firm  having  been  transferred  to  the  new  firm,  Kelly  must 
be  taken  to  be  cognizant  of  it,  and  to  have  consented  to  become 
liable  as  regarded  the  account  transferred.  The  transfer  of  the 
account  into  the  books  of  the  new  firm,  and  the  payment  of 
money  to  Anthony  and  his  representatives,  is  evidence  against 
Kelly  that  he  agreed  to  take  the  debt  upon  him.  Suppose  Kelly 
had  paid  money  with  his  own  hand,  the  necessary  presumption 
from  that  would  be  that  he  had  a  knowledge  of  the  subsisting  debt. 
In  this  case  there  is  what  is  equivalent  to  that.  The  account  is 
transferred  to  the  new  firm,  and  money  is  afterwards  paid  by  the 
firm  to  Anthony  Kirwan  and  his  representatives ;  and  Kelly  is 
liable  for  any  act  done  by  them  with  reference  to  partnership 
accounts  and  transactions,  and  must  be  taken  to  have  a  know- 
ledge of  it.  Then,  with  respect  to  the  knowledge  of  Anthony, 
it  is  submitted  that  the  letters  establish  that  the  intestate  knew 
of  the  retirement  of  Clement  and  Matthew,  and  that  he  also 
knew  of  the  introduction  of  Kelly  into  the  house.    The  inference^ 
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therefore,  is,  that  he  agreed  to  transfer  the  debt  and  the  liability       Kirwan 

I* 

to  the  new  firm.     The  introduction  of  new  capital  might  be  one      kibwan. 
consideration  for  such  transfer,  and  the  security  of  Kelly  another. 
The  transfer  of  the  balance,  the  rendering  of  accounts,  and  pay- 
ments of  money  by  the  new  firm,  must  be  assumed  to  have  been 
with  the  knowledge  of  Kelly,  and  made  him  liable. 

Follett,  in  reply : 

There  is  nothing  in  this  case  to  shew  that  Anthony  Kirwan 
agreed  to  take  Kelly's  responsibility  *and  to  discharge  Clement  [  '626  ] 
and  Matthew  Kirwan.  It  has  been  argued  that  Kelly  was  liable 
from  the  transfer  into  the  books  of  the  new  firm,  and  that  that 
is  evidence  of  an  agreement ;  but,  if  there  had  been  no  agree- 
ment, the  account  would  have  been  transferred  into  the  new 
books  as  a  matter  of  course.  As  to  the  payment  of  interest, 
there  is  no  evidence  to  shew  the  payment  of  any  money  speci- 
fically for  that  purpose.  There  must  be  clear  evidence  of  an 
express  agreement  between  the  parties  to  have  the  effect  of 
changing  the  credit :  Cnxon  v.  Chadley  (i) ;  or  something  equiva- 
lent to  it,  as  where  the  party  has  drawn  bills  on  the  new  firm  : 
David  V.  Ellive  (2).  In  this  case  there  is  no  accord  and  satis- 
faction, nor  any  agreement  shewn  to  have  taken  place  between 
the  parties  to  get  rid  of  the  original  liability  of  the  three 
defendants,  and  therefore  the  plaintiff  is  entitled  to  recover. 

Lord  Lyndhvrst,  C.  B.  : 

In  this  case  money  was  originally  advanced  to  the  three 
defendants,  and  therefore  they  are  jointly  liable,  unless  they 
can  shew  affirmatively  on  their  side,  to  the  satisfaction  of  the 
Court,  something  in  point  of  law  to  discharge  them.  We  cannot 
go  out  of  the  statement  in  the  special  case.  Upon  that  it  is 
contended  that  we  may  come  to  the  conclusion  that  the  intestate, 
and  subsequently  the  plaintiff,  agreed  to  take  two  of  the  partners, 
Matthew  and  Nicholas,  as  debtors,  and  to  discharge  the  third, 
Clement.  For  the  purpose  of  making  out  that  proposition,  two 
circumstances  are  relied  upon.     In  the  first  place,  that  notice  of 

(1)  27  R.  I?.  4'2;5  (3  B.  &  C.  o91).  (2)  29  R.  W,  21(J  (5  B.  &  C.  196 ; 

8  Dowl.  &  Ry.  090). 
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KiBWAN      dissolution  had  been  given,  in  which  it  was  stated  that  Matthew 

mm 

KiBWAN.  and  Nicholas  would  liquidate  the  partnership  debts.  But  it  is 
not  stated  that  any  notice  was  given  to  Anthony,  nor  is  the 
notice  brought  home  to  his  knowledge.  Beliance  is  then  pla.eed 
upon  the  letter  of  the  25th  November,  1825,  which  is  in  these 
terms :  **  Dear  Brother, — I  received  your  letter  yesterday ;  I  was 

[  •627  ]  very  well  aware  that,  *on  your  dissolving  partnership  with 
Mr.  Nicholas,  I  had  no  further  claim  upon  you."  Now,  if  I  am 
to  act  the  part  of  a  juryman,  I  cannot  say  that  the  expressions 
in  that  letter  lead  me  to  the  conclusion  that  there  was  any 
agreement  to  accept  Matthew  and  Nicholas  as  debtors.  The 
next  question  is,  did  Anthony  engage  to  take  Nicholas  and  Kelly 
as  his  debtors  ?  As  far  as  the  facts  go,  there  was  a  transfer  of 
the  balance,  accounts  were  rendered,  and  payments  made  on  the 
part  of  the  new  firm,  which  it  is  argued  were  sufficient  to  render 
Kelly  liable  if  Anthony  consented  to  take  him  and  Nicholas 
Kirwan  as  his  debtors.  But  there  is  nothing  to  satisfy  my  mind 
that  he  did  so  consent.  Then,  as  there  is  nothing  which  satis- 
factorily proves  a  transfer  of  Anthony's  debt  to  the  two  brothers, 
Matthew  and  Nicholas,  or  to  Nicholas  and  Kelly,  the  consequence 
is,  that  the  original  debtors  remain  liable,  and  that  this  action  is 
properly  brought  against  them. 

Parke,  B.  : 

The  law  is  perfectly  clear  up  to  a  certain  point.  It  is  clear 
that  all  the  three  brothers  were  originally  responsible  for  this 
debt ;  and  it  is  equally  clear,  that,  when  that  was  proved,  it  was 
incumbent  upon  them  to  discharge  themselves  from  that  joint 
liability.  They  might  do  this  by  proving  payment,  or  something 
equivalent  to  payment,  or  an  agreement  with  the  plaintiff  to 
accept  the  responsibility  of  a  new  firm,  with  new  partners,  in 
place  of  the  old  firm.  With  respect  to  payment,  there  is  nothing 
in  the  case  by  which  this  can  be  made  out.  As  to  the  sub- 
stitution of  the  liability  of  Matthew  and  Nicholas,  there  was 
evidence  to  go  to  a  jury ;  and  if  the  jury  had  found  an  agree- 
ment, I  should  not  have  been  dissatisfied.  The  fact  could  not  be 
inferred  from  the  advertisement  of  the  dissolution  alone ;  but 
coupling  that  with  the  letter  of  the  25th  of  November,  1825,  the 
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question  might  have  been  put  to  a  jury  whether  Anthony  had       Kibwan 
not  made  some  arrangement  with  the  *continuing  partners  to      kibwan. 
look  to  them  ;  and  I  should  not  have  said  the  jury  were  wrong       [  •628  ] 
if  they  had  found  that  there  was  such  an  arrangement.    But  as 
the  letter  is  ambiguous,  and  might  be  written  under  a  mistake 
of  law,  I  think  the  fact  of  the  agreement  doubtful ;  and,  as  my 
two  brothers  have  a  strong  opinion,  I  shall  concur  with  them. 

BOLLAND,  B. : 

My  judgment  is  founded  on  the  facts  stated  in  the  special  case, 
in  which  I  see  nothing  to  discharge  the  defendants'  original 
liability.  I  will  not  say  any  thing,  in  the  absence  of  all  proof, 
as  to  what  took  place  when  Clement  retired  from  the  firm,  but 
consider  what  was  done  when  Kelly  came  into  the  house.  A 
statement  of  the  debts  and  credits  was  then  made,  and  it  was 
found  that  the  house  was  solvent,  with  a  surplus  to  the  amount 
of  3,000/.  Kelly  and  Nicholas  Kirwan  then  enter  into  partner- 
ship, and  a  new  capital  of  27,000Z.  is  introduced.  There  is 
nothing  to  shew  that  Kelly  undertook  to  answer  for  the  debts  of 
the  old  firm,  and  the  probabilities  are  that  he  would  not  incur 
further  responsibilities.  The  account  was  transferred  from  the 
old  to  the  new  firm,  and  interest  was  paid  upon  the  loan ;  but  I 
can  conceive  many  ways  in  which  interest  might  be  paid  w^ithout 
Kelly  being  aware  of  it ;  and  there  is  a  want  of  certainty  as  to  the 
mode  of  making  those  payments  and  keeping  the  accounts  con- 
sistent with  the  supposition  of  his  ignorance.  But  even  if  he 
had  taken  upon  himself  a  part  of  the  debts,  still,  as  Anthony's 
consent  is  not  established,  the  new  firm  would  not  be  liable. 

Judr/mcnt  for  plaintiffs. 


rr2\)  1 
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i^  HAEEIS  AND  Another  v.  OSBOUEN(J). 

JJj ck.  of       (2  Crompton  &  Meeson,  629—633 ;  S.  C.  4  Tyrwh.  445 ;  3  L,  J.  (N.  S.)  Ex.  182.) 

Where  a  client  employs  an  attorney  to  conduct  a  suit,  it  is  an  entire 
contract  to  carry  on  the  suit  to  its  termination,  and  determinable  by  the 
attorney  only  on  reasonable  notice ;  and  where  no  such  notice  has  been 
given,  the  Statute  of  Limitations  is  no  bar  to  that  part  of  the  demand 
which  is  for  business  done  more  than  six  years  before  the  commencement 
of  an  action  by  the  attorney  for  business  done  in  the  suit,  which  was  not 
brought  to  a  termination  till  within  six  years  of  the  commencement  of 
the  action. 

This  was  an   action   of  debt  brought  by   the   plaintiffs,   as 
executors  of  one  Thomas  Wilson,  deceased  (who  was  an  attorney), 
to  recover  the  sum  of  1542.  178.  6^.,  the  amount  of  the  testator*s 
bill  for  business  done  by  the  testator  for  the  defendant  as  his 
attorney.     The  defendant   pleaded  the  general   issue   and  the 
Statute  of  Limitations,  on  which  pleas  issues  w^ere  joined.     The 
particulars  of  the  plaintiffs*  demand  had  been  delivered  to  the 
defendant  under  a  Judge's  order  ;  and  it  was  agreed  between  the 
plaintiffs  and  defendant  that  this  should  form  a  part  of  this  case, 
and  might  be  referred  to  by  either  the  plaintiffs  or  defendant. 
Under  the  power  given  by  the  3  &  4  Will.  IV.  c.  42,  s.  25,  the 
plaintiffs  and  defendant  agreed  upon  the  following  case  for  the 
opinion  of  the  Court :  The  business  charged  for  in  the  particulars 
of  the  plaintiffs'  demand  was  done  by  the  testator  for  the  defen- 
dant according  to  the  dates  in  the  particulars,  and  the  disburse- 
ments of  money  charged  for  in  the  same  particulars  were  made 
by  the  testator  for  the  defendant,  as  set  forth  in  the  particulars. 
The  items  in  the  said  bill  of  particulars  are  for  charges  in  respect 
of  one  and  the  same  cause,  which  during  all  the  time  therein 
mentioned  was  in   progress  in   the  manner  therein  specified. 
The  defendant  has  paid  into  Court  in  this  action  a  sum  sufficient 
to  cover  all  that  part  of  the  plaintiffs'  demand,  which  was  con- 
tracted within  six  years  before  the  commencement  of  this  action. 
The  question  for  the  opinion  of  the  Court  is,  whether  the  Statute 
of  Limitations,  which  the  defendant  has  pleaded,  be  a  sufficient 
bar  to  the  plaintiffs'  recovery  of  the  residue  of  their  demand  or 

(1)  Followed  in  Harris  v.  Quiue  tinguished  in  Re  Hall  and  Barker 
(1869)  L.  E.  4  Q.  B.  653,  38  L.  J.  (1878)  9  Ch.  D.  538,  47  L.  J.  Ch. 
Q.  B.  331;  and  explained  and  dis-      021. ->R.  0. 
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not     If  it  be,  judgment  is  to  be  entered  for  the  defendant  on  a       Harris 

■j« 

7wUe  prosequi ;  if  it  be  not,  judgment  is  to  be  entered  for  the     osbourx. 
plaintiffs  by  confession  *for  such  sum  as  any  two  clerks  in  Court       [  •''•^o  ] 
in  Chancery,  one  of  them  to  be  selected  by  each  party,  shall 
upon  taxation  find  to  be  due  to  the  plaintiffs  in  respect  to  the 
before-mentioned  bill  of  costs  and  particulars. 

IL  V.  Ricliards,  for  the  plaintiffs  : 

The  question  in  this  case  is,  whether  an  attorney  or  solicitor, 
who  is  retained  to  carry  on  a  suit,  is  obliged  to  sue  at  each  step, 
or  may  maintain  an  action  for  the  total  amount  of  his  bill  when 
the  whole  matter  is  brought  to  a  termination,  although  the  suit 
should  last  beyond  the  period  of  six  years.  It  is  submitted  that 
he  is  not  only  not  bound,  but  that  lie  is  not  entitled  to  sue 
previously,  unless  he  has  abandoned  the  suit  upon  reasonable 
notice.  The  contract  between  attorney  and  client  is  an  entire 
and  continuing  contract,  unless  determined  by  notice;  and 
without  notice  the  attorney  has  no  right  to  bring  an  action  for 
costs  incurred  before  it  is  completed.  It  may  be  compared  to  a 
contract  to  build  a  ship  or  a  house,  upon  which  no  right  of  action 
accrues  until  the  completion  of  the  building.  In  Vansarfdan  v. 
Broicne(i),  and  in  liowson  v.  Earle{2),  reasonable  notice  was 
given  that  the  suit  would  not  be  proceeded  with  unless  funds 
were  supplied  ;  and  it  was  held  that  an  action  might  be  main- 
tained for  the  costs  up  to  that  time;  but  in  Hohy  v.  Bnilt(s), 
where  reasonable  notice  of  the  attorney's  want  of  funds  and  of 
his  intention  to  abandon  the  cause  was  not  given  to  the  client, 
it  was  decided  that  the  attorney  was  still  bound  to  act  under 
his  retainer,  and  was  liable  for  negligence.  In  JVadsicorth  v. 
Marshall  (4),  Bayley,  B.  said,  **The  impression  upon  my  mind 
is,  that  the  attorney  is  not  entitled  arbitrarily  to  abandon  a  cause 
a,t  any  stage  of  it  he  may  think  fit,  and  to  insist  on  payment  of 
his  bill  up  to  that  period  ;  but  if  he  has  good  ground  he  *may  do  [  *63i  ] 
so,  and  may  recover  the  amount  of  his  bill."  The  result  of  all 
the  cases  is,  that  the  contract  between  attorney  and  client  is 

(1)  35  E.  B.  oil  (9  Bing.  402  ;  2  (3)  37  E.  E.  444  (3  B.  &  Ad.  3r>0). 
Moore  &  Scott,  543).  (4)  37  E.  E.  SiO  (2  Cr.  &  J.  (WIo). 

(2)  Moo.  &  :N[al.  538. 
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Habris      conditional ;   and  if  the  client  do  not,  on  reasonable  notice, 

OsBouRx.      perform  the  condition  of  supplying  proper  funds,  the  attorney 

may  sue ;  but  it  would  be  extremely  mischievous,  and  multiply 

actions,  if  he  might  bring  an  action  for  every  act  done  by  him  in 

the  progress  of  the  cause. 

Kelly,  contra : 

The  contract  of  an  attorney  or  solicitor  is  not  a  single  and 
indivisible  contract  to  carry  on  the  suit  to  its  termination,  but 
a  contract  for  work  and  labour ;  and  the  right  to  sue  accrues 
from  time  to  time  as  it  is  performed. 

(Lord  Lyndhurst,  C.  B.  :  Have  you  ever  known  an  instance 
of  an  action  brought  whilst  the  cause  was  going  on,  and  the 
plaintiff  continued  to  act  as  the  attorney  ?) 

There  is  no  express  decision  that  such  an  action  cannot  be 
maintained;  but,  on  the  contrary,  in  Vansandau  v.  Browne,  it 
was  held  that  an  attorney  is  not  compelled  to  proceed  to  the  end 
of  a  suit  in  order  to  be  entitled  to  his  costs  ;  but  that  he  mighty 
after  reasonable  notice  given,  abandon  the  conduct  of  the  suit, 
and  recover  his  costs  for  the  period  during  which  he  was 
employed.  The  ground  upon  which  a  sudden  abandonment  of 
a  cause  by  an  attorney  has  been  held  a  good  defence  to  an  action 
for  costs  is,  not  because  the  contract  is  entire,  but  because  the 
services  of  the  attorney  by  his  abandoning  the  cause  became  of 
no  value.  In  equity,  it  is  not  considered  a  continuing  contract 
which  obliges  the  solicitor  to  carry  the  cause  to  its  termination  ; 
and  the  only  effect  of  refusing  to  proceed  is,  that  the  solicitor 
loses  his  lien  upon  the  papers.  Admitting  that  reasonable  notice 
is  necessary  before  an  action  can  be  sustained,  that  is  no  answer 
to  the  statute ;  for  if  so,  it  might  as  well  be  said  that  the  neglect 
to  deliver  a  signed  bill  would  suspend  the  operation  of  the  statute. 
The  cause  of  action  in  both  cases  is  work  and  labour  performed 
[  ♦«32  ]  more  *than  six  years  before  the  commencement  of  the  action, 
and  whether  notice  has  been  given  or  not  is  immaterial.  It  is 
said  that  the  contract  is  entire,  on  condition  only  that  the  client 
shall  supply  funds ;  yet  it  cannot  be  denied,  that,  on  the  death 
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of  the  attorney,  the  contract  would  be  at  an  end.     Upon  the       Harris 
question  of  mischief  and  convenience,  one  object  of  the  statute      osbourn. 
was  to  protect  parties  who  had  paid  money  and  lost  their  receipts, 
which  evil  would  apply  equally  to  payments  in  suits  which  lasted 
many  years. 

Lord  Lyndhurst,  C.  B.  : 

One  of  the  consequences  of  deciding  that  the  statute  is  applic- 
able in  this  case  would  be,  that  it  would  become  necessary  from 
time  to  time  that  clients,  instead  of  making  advances,  should 
pay  off  their  attomies'  bills.  I  consider  that  when  an  attorney 
is  retained  to  prosecute  or  defend  a  cause,  he  enters  into  a 
special  contract  to  carry  it  on  to  its  termination.  I  do  not  mean 
to  say,  that,  under  no  circumstances,  can  he  put  an  end  to  this 
contract ;  but  it  cannot  be  put  an  end  to  without  notice.  In  this 
case  it  is  sufficient  to  say  that  no  notice  was  given,  and  therefore, 
as  the  contract  was  continuing  and  remained  entire,  the  Statute 
of  Limitations  is  no  bar  to  the  action. 

Parke,  13. : 

I  am  of  the  same  opinion,  although  in  the  course  of  the 
argument  I  have  entertained  some  doubt.  The  cases  which 
have  been  cited  may  be  explained  either  upon  the  supposition 
that  this  is  to  be  treated  as  a  general  contract,  or  upon  the 
supposition  that  it  is  a  special  contract,  to  carry  on  the  suit  to 
its  termination,  subject  to  be  put  an  end  to  on  reasonable  notice. 
In  ancient  times  it  was  considered  as  an  entire  contract,  of  which 
the  attorney  could  not  divest  himself  by  any  means ;  but,  in 
consequence  of  the  increased  expenses  of  suits  in  modern  times, 
the  rule  has  been  varied,  and  the  attorney  is  at  liberty  to  deter- 
mine the  contract  on  reasonable  *notice.  The  contract  of  the  [  •633  ] 
client  is  to  pay  at  the  completion  of  the  suit;  and  unless  the 
contract  be  defeated  by  reasonable  notice,  the  attorney  has  no 
cause  of  action,  and  the  Statute  of  Limitations  is  no  defence. 

Alderson,  B.  : 

I  am  not  aware  that  there  is  any  case,  in  which  it  has  been 
held  that  an  attorney,  without  reasonable  notice,  can  sustain 
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Harris       conditional ;   and  if  the  client  do  not,  on  reasonable  notice. 


OaBouRx.  perform  the  condition  of  supplying  proper  funds,  the  attorney 
may  sue ;  but  it  would  be  extremely  mischievous,  and  multiply 
actions,  if  he  might  bring  an  action  for  every  act  done  by  him  iu 
the  progress  of  the  cause. 

Kelly,  contra  : 

The  contract  of  an  attorney  or  solicitor  is  not  a  single  and 
indivisible  contract  to  carry  on  the  suit  to  its  termination,  but 
a  contract  for  work  and  labour ;  and  the  right  to  sue  accrues 
from  time  to  time  as  it  is  performed. 

(Lord  Lyndhurst,  C.  B.  :  Have  you  ever  known  an  instance 
of  an  action  brought  whilst  the  cause  was  going  on,  and  the 
plaintiff  continued  to  act  as  the  attorney  ?) 

There  is  no  express  decision  that  such  an  action  cannot  be 
maintained;  but,  on  the  contrary,  in  Vansandan  v.  Browne,  it 
was  held  that  an  attorney  is  not  compelled  to  proceed  to  the  end 
of  a  suit  in  order  to  be  entitled  to  his  costs  ;  but  that  he  mighty 
after  reasonable  notice  given,  abandon  the  conduct  of  the  suit, 
and  recover  his  costs  for  the  period  during  which  he  was. 
employed.  The  ground  upon  which  a  sudden  abandonment  of 
a  cause  by  an  attorney  has  been  held  a  good  defence  to  an  action 
for  costs  is,  not  because  the  contract  is  entire,  but  because  the 
services  of  the  attorney  by  his  abandoning  the  cause  became  of 
no  value.  In  equity,  it  is  not  considered  a  continuing  contract 
which  obliges  the  sohcitor  to  carry  the  cause  to  its  termination  ; 
and  the  only  effect  of  refusing  to  proceed  is,  that  the  solicitor 
loses  liis  lien  upon  the  papers.  Admitting  that  reasonable  notice 
is  necessary  before  an  action  can  be  sustained,  that  is  no  answer 
to  the  statute ;  for  if  so,  it  might  as  well  be  said  that  the  neglect 
to  deliver  a  signed  bill  would  suspend  the  operation  of  the  statute. 
The  cause  of  action  in  both  cases  is  work  and  labour  performed 
[  •<»32  ;  more  *than  six  years  before  the  commencement  of  the  action, 
and  whether  notice  has  been  given  or  not  is  immaterial.  It  is 
said  that  the  contract  is  entire,  on  condition  only  that  the  client 
shall  supply  funds ;  yet  it  cannot  be  denied,  that,  on  the  death 


VOL.  XXXIX.       1884.     EX.     2  CE.  &  M.  682—633.  875 

of  the  attorney,  the  contract  would  be  at  an  end.     Upon  the       Harris 
question  of  mischief  and  convenience,  one  object  of  the  statute      osBoirRN. 
was  to  protect  parties  who  had  paid  money  and  lost  their  receipts, 
which  evil  would  apply  equally  to  payments  in  suits  which  lasted 
many  years. 

Lord  Lyndhurst,  C.  B.  : 

One  of  the  consequences  of  deciding  that  the  statute  is  applic- 
able in  this  case  would  be,  that  it  would  become  necessary  from 
time  to  time  that  clients,  instead  of  making  advances,  should 
pay  off  their  attornies'  bills.  I  consider  that  when  an  attorney 
is  retained  to  prosecute  or  defend  a  cause,  he  enters  into  a 
special  contract  to  carry  it  on  to  its  termination.  I  do  not  mean 
to  say,  that,  under  no  circumstances,  can  he  put  an  end  to  this 
contract ;  but  it  cannot  be  put  an  end  to  without  notice.  In  this 
ease  it  is  sufficient  to  say  that  no  notice  was  given,  and  therefore, 
as  the  contract  was  continuing  and  remained  entire,  the  Statute 
of  Limitations  is  no  bar  to  the  action. 

Parke,  13. : 

I  am  of  the  same  opinion,  although  in  the  course  of  the 
argument  I  have  entertained  some  doubt.  The  cases  which 
have  been  cited  may  be  explained  either  upon  the  supposition 
that  this  is  to  be  treated  as  a  general  contract,  or  upon  the 
supposition  that  it  is  a  special  contract,  to  carry  on  the  suit  to 
its  termination,  subject  to  be  put  an  end  to  on  reasonable  notice. 
In  ancient  times  it  was  considered  as  an  entire  contract,  of  which 
the  attorney  could  not  divest  himself  by  any  means;  but,  in 
consequence  of  the  increased  expenses  of  suits  in  modern  times, 
the  rule  has  been  varied,  and  the  attorney  is  at  liberty  to  deter- 
mine the  contract  on  reasonable  *notice.  The  contract  of  the  [  •633  ] 
client  is  to  pay  at  the  completion  of  the  suit;  and  unless  the 
contract  be  defeated  by  reasonable  notice,  the  attorney  has  no 
cause  of  action,  and  the  Statute  of  Limitations  is  no  defence. 

Alderson,  B.  : 

I  am  not  aware  that  there  is  any  case,  m  which  it  has  been 
held  that  an  attorney,  without  reasonable  notice,  can  sustain 
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an  action  for  a  part  of  his  bill ;  and  the  manner  in  which  the 
Chief  Justice,  in  Vansandan  v.  Browne,  distinguishes  the  ease 
in  consideration,  shews  that  he  was  aware  of  the  general  principle 
contended  for  on  the  part  of  the  plaintiff. 


]3oLLAND,  B.,  concurred. 


JutUiment  for  the  plaintiff. 


18H4. 
Ej'rh.  of 


WRIGHT    AND    Another    v.   The    Rev.  JOHN 

S0RE8BY  (1). 

(2  Crompton  &  MeeHon,  671—672 ;  S.  C.  4  Tyrwh.  4:i4 ;  3  L.  J.  (N.  S.)  Ex.  207. ) 

^Vhere  a  verdict  by  consent  was  taken  against  a  defendant,  who  was 
present  in  Court,  against  his  express  instructions  and  directions  given 
privately  in  Court  to  his  counsel,  but  he  did  not  openly  assert  or  com- 
municate his  refusal  to  the  other  side,  the  Court  refused  to  interfere. 

At  the  trial  of  this  cause  at  the  last  Assizes  for  the  count}*  of 
York,  a  verdict  by  consent  was  found  for  the  plaintiffs  for  100/. 

Addison  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial  on  payment  of  costs,  on  the  ground  that  the 
verdict  had  been  consented  to  by  the  defendant's  counsel  against 
the  wish  and  dkections  of  the  defendant  and  his  attorney. 

The  rule  was  obtained  upon  affidavits,  which  stated  that  the 
defendant  had  been  advised  by  his  special  pleader,  and  at  a 
consultation  with  the  assignees,  that  he  had  a  good  defence  to 
the  action ;  that  there  had  been  negotiations  for  a  compromise ; 
and  that  when  the  cause  was  called  on  for  trial,  a  proposal  was 
made  for  this  purpose,  by  the  leading  counsel  of  the  plaintiff  to 
the  leading  counsel  of  the  defendant,  who  communicated  the 
offer  to  the  defendant  and  his  attorney,  who  were  both  in  Court : 
that  the  attorney  informed  the  counsel,  that  the  defendant  would 
not  accede  to  the  proposition  ;  that,  immediately  afterwards,  the 
leading  counsel  for  the  defendant  accepted  the  offer  made  on  the 
part  of  the  plaintiff,  to  take  a  verdict  for  lOOZ.,  which  was  entered 
accordingly. 

(1)  For  recent  cases  on  judgment  AinintHtrth  v.  Wilding,  '96,  1  Ch.  673» 
by  consent  see  Ifirkmaii  v,  Uerats,  *95,  65  L.  J.  Ch.  432 ;  Wihliiujy.  SanS^Mm, 
2  Ch.  638,  64  L.  J.  Ch.  785,  C.  A. ;      '97,  2Ch.  534,  66L.  J.cii.684.— F.  P. 
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Atcherley,  Serjt.,  appeared  to  shew  cause ;  but  the  Court 
called  on 

Addison,  to  support  the  rule : 

He  conceded,  that,  in  the  absence  of  his  client  or  attorney, 
counsel  had  an  implied  authority  only  to  consent  to  a  verdict ; 
and  that  the  client  was  not  bound  where  that  authority  was  put 
an  end  to  by  an  express  prohibition,  and  where  the  *counsel 
acted  in  direct  opposition  to  the  declared  wish  of  the  client.  He 
contended,  that  it  was  not  to  be  expected  that  a  party  in  such  a 
situation  should  openly  repudiate  the  authority  of  his  counsel ; 
and  that,  in  the  present  case,  the  defendant  did  all  that  he 
reasonably  could  to  prevent  the  compromise. 

Lord  Lyndhurst,  C.  B.  : 

The  conversation  between  the  defendant,  his  attorney,  and 
counsel,  when  the  defendant  refused  to  accept  the  offer  to  com- 
promise, passed  in  private,  and  the  refusal  of  the  defendant 
was  not  communicated  to  the  other  side.  If  the  objection  had 
been  made  publicly,  or  the  other  side  had  been  informed  of  it, 
they  might  have  proceeded  to  try  the  cause.  As  the  defendant 
allowed  the  arrangement  to  be  concluded,  to  the  prejudice  of  the 
opposite  party,  we  think  that  we  ought  not  to  interfere. 

Parke,  B.,  concurred. 

Alderson,  B.  : 

Under  the  circumstances  of  this  case,  I  think  the  defendant 
ought  not  now  to  be  allowed  to  repudiate  the  act  of  his  counsel, 
and  that  we  cannot  properly  interfere. 

Rule  discharged,  with  costs. 


Wright 

•      V. 
SORESBY. 


[  '672  , 


MELLOE  V.  BADDELEY  and  Another. 

(J  Crouipton  &  Meeson,  675—679 ;  S.  C.  4  Tyrwh.  962 ;  3  L.  J.  (N.  S.)  Ex. 

217  ;  S.  C,  at  Nisi  Prius,  6  Car.  &  P.  374.) 

TVliere,  in  an  action  on  the  case  against  a  party  for  maliciously,  and 
without  probable  cause,  causing  an  information  to  be  laid  against  the 
plaintiff  for  trespassing  on  land  in  pursuit  of  game,  in  the  day  time,  under 
stat.  1  &  2  Will.  IV.  c.  32,  and  thereby  causing  him  to  be  convicted  and 


18H4. 


ICj-rh,  of 
Pleait. 

[675] 
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Mellor  imprisoned  by  a  justice  of  the  peace,  the  plaintiff  did  not  appeal  against 

r.  the  conviction,  pursuant  to  the  44th  section  of  that  statute  (1),  but 

Baddelgy.  suffered  the  imprisonment  under  the  conviction,  and  the  conviction 

was  still  subsisting:  Held,  that  the  action  was  not  maintainable;  and 
the  plaintiff  having  been  nonsuited,  the  Court  refused  to  set  it  aside. 

Case.      The   first  count   of  the   declaration   stated  that  the 
plaintiff  was  a  good,  true,  and  faithful  subject  &c.,  and   had 
never  been  guilty  of  poaching  or  unlawfully  been  guilty  of  any 
trespass  in  search  of  game  &c.,  yet  that  the  defendants,  contriving 
&c.,  on  itc,  appeared  before  one  John  Sneyd,  one  of  the  justices 
&c.,  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  a  certain  false  and  malicious  information  to  be  exhibited 
against  the  plaintiff,  for  that  he  the  plaintiff  did,  on  &c.,  unlaw- 
fully commit  a  trespass,  by  entering  and  being  in  the  day  time 
upon  a  certain  common  or  piece  of  land,  in  the  possession  and 
occupation  of  Daniel  Bird  Baddeley  there,  in  search  of  game, 
and,  upon  such  information,  maliciously,  and  without  anj'  reason- 
able or  probable  cause,  caused  the  said  J.  S.  to  grant  his  summons 
for  the  summoning  of  the  plaintiff  before  him  the  said  J.  S., 
on  &c.,  then  next,  to  answer  the  said  information;    that  the 
defendants    caused    the  plaintiff  to   be   served   with   the   said 
summons ;  that  the  defendants,  on  &c.,  maliciously,  and  without 
any  reasonable  or  i)robable  cause,  caused  the  said  J.  S.  wrongfully 
and  illegally  to  convict  the  plaintiff  of  the  supposed  offence  in 
the  information  specified,  and  to  adjudge  that  he  should  forfeit 
2/.,  together  with  IZ.  10«.  for  costs,  and  in  default  of  pajrment 
be  imprisoned  two  calendar  months ;  and  that  the  defendants 
maliciously,  and  without  probable  cause,  caused  the  said  J.  S.  to 
grant  his  certain  warrant  of  commitment,  whereby  the  constable 
of  the  parish  of  Stoke-upon-Trent  was  commanded  to  convey  the 
plaintiff  to  gaol,  and  the  keeper  of  the  common  gaol  was  com- 
manded to  receive  and  keep  the  plaintiff  in  the  said  gaol  for  two 
calendar  months,  unless  the  penalty  and  costs  should  be  sooner 
paid ;  and  that  the  defendants  maliciously  caused  the  plaintiff, 
[  ♦f;7rj  j       under  and  by  virtue  of  the  *8aid  commitment,  to  be  arrested,  and 
to  be  conveyed  to  gaol,  and  wrongfully  and  maliciously  caused 

(1)  Neariy  the  whole  of  this  sec-  1884,  and  the  Quarter  Sessions  Acts, 
tion  is  now  repealed :  see  now  the  1849,  1894.  The  principle  of  the 
Summary   Jurisdiction   Acts,    1848,      decision  is  unaffected. — F.  P. 
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him  to  be  imprisoned  without  probable  cause  for  two  calendar       Mellor 
months,  at  the  expiration  of  which  said  time  the  said  plaintiff    iuddelet. 
was   duly  discharged  and  fully  released   from   the   said   gaol. 
There  were  three  other  counts  in  the  declaration  in  substance 
the  same,  but  varying  in  form. 

At  the  trial  before  Park,  J.,  at  the  last  Assizes  for  the  county 
of  Stafford,  it  appeared  from  the  statement  of  the  plaintiff's 
counsel,  that  an  information  was  laid  by  the  defendants  against 
the  plaintiff  before  Mr.  Sneyd,  for  a  trespass  on  the  25th  of 
February,  in  the  day  time,  in  pursuit  of  game,  under  the  1  &  2 
Will.  IV.  c.  32,  s.  30 ;  and  the  offence  having  been  proved  by 
one  of  the  defendants,  that  Mr.  Sneyd  had  ordered  the  plaintiff 
to  pay  21.  and  11.  10«.  costs,  or  to  be  committed  for  two  calendar 
months;  and  the  plaintiff  being  too  poor  to  pay  the  money, 
and  being  unable  to  find  sureties  to  enable  him  to  appeal,  was 
imprisoned  for  that  period.  Upon  this  statement  it  was  con- 
tended  by  the  defendants'  counsel,  that  the  existing  conviction, 
which  they  were  prepared  to  prove,  was  conclusive  evidence  of 
probable  cause;  and  that,  to  support  the  action,  it  was  incum- 
bent on  the  plaintiff  to  prove  that  the  proceedings  upon  the 
information  had  terminated  in  favour  of  the  plaintiff;  they 
relied  upon  Matthews  v.  Dickinson  (i),  and  Whitworth  v.  Hall  (2). 
The  learned  Judge  was  of  opinion,  that,  as  by  the  44th  section 
of  the  1  &  2  Will.  IV.  c.  32,  the  party  had  the  power  of  appealing, 
the  action  could  not  be  maintained  without  shewing  that  the 
conviction  had  been  quashed,  and  accordingly  directed  a  nonsuit. 

Greaves  on  a  former  day  in  this  Term  moved  to  set  that 
nonsuit  aside,  and  for  a  new  trial : 

The  cases  cited  at  the  *  trial,  of  Matthews  v.  Dickinson  and  [  ♦<;77  ] 
Whitworth  v.  Ilall  do  not  apply  to  this  case,  as  the  proceeding 
here  complained  of  as  malicious  was  not  of  a  civil  but  a  criminal 
nature.  The  proceeding  being  of  a  criminal  nature  there  could 
be  no  mutuality,  as  the  quashing  of  the  conviction  would  not 
have  been  evidence  in  the  plaintiff's  favour  in  an  action  of 
trespass  brought  against  him  by  Baddeley,  the  owner  of  the 

(1)  7  Taunt.  399;  1  Moore,  104.  (2)  36  E.  R.  715  (2  B.  &  Ad.  (ido). 
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Mellor  land  (i).  The  conviction,  having  been  obtained  on  the  evidence 
baddbley.  ot  one  of  the  defendants,  was  not  admissible  in  evidence  in  a  civil 
proceeding  between  them  and  the  plaintiff :  Smith  \\  Rumments  (2) ; 
where  it  was  held,  that,  '*if  A.  is  convicted  before  a  magistrate 
on  the  evidence  of  B.,  although  B/s  name  does  not  appear  on 
the  conviction,  he  cannot  avail  himself  of  it  in  any  ci\'il  proceed- 
ing between  him  and  A. ;  and  Hathaway  v.  Barroic  (3)  is  to  the 
like  effect.  The  effect  of  receiving  such  evidence  would  be  to 
make  a  party  a  witness  in  his  own  cause. 

The  Court  took  time  to  confer  with  the  learned  Judge  who  tried 
the  cause,  and  the  opinion  of  the  Court  was  now  delivered  by — 

Vaughan,  B.  : 

This  was  an  action  against  the  defendants  for  maliciously  and 
without  probable  cause  laying  an  information  before  a  magistrate 
against  the  plaintiff,  and  causing  him  to  be  imprisoned  thereon. 
The  declaration  having  set  out  the  summons,  and  a  conviction 
under  the  Game  Act,  1  &  2  Will.  IV.  c.  82,  s.  30,  alleged,  that 
a  penalty  and  costs  were  imposed  by  the  conviction,  for  the  non- 
payment of  which  the  plaintiff  was  committed  to  prison,  and 
kept  in  custody  there  for  two  months.  The  action  was  not 
brought  against  the  defendant  for  any  act  done  by  him  in  his 
character  as  a  magistrate,  but  for  maliciously  laying  an  informa- 
[  •678  ]  tion  without  reasonable  or  probable  *cause.  The  plaintiff's 
counsel  in  the  course  of  his  case,  after  having  examined  some 
witnesses,  was  interrupted  by  the  statement  of  the  counsel  for 
the  defendants,  that  they  could  produce  a  conviction  under 
1  &  2  Will.  IV.  c.  32,  for  trespassing  in  pursuit  of  game,  which 
not  having  been  appealed  against,  pursuant  to  section  44  of  the 
Act,  afforded  a  conclusive  answer  to  the  charge  of  malice  and 
want  of  probable  cause  for  the  information.  The  plaintiff  was 
nonsuited,  on  the  ground  that  he  ought  to  have  appealed  within 
the  time  limited  by  section  44  of  that  statute.  We  are  of 
opinion,  that,  to  support  this  action,  it  was  necessary  that  there 
should  have  been  proof  of  a  prosecution  which  had  been  dis- 
charged and  put  an  end  to,  and  also  of  want  of  probable  cause, 

(1)  1  Stark,  on  Ev.  234—237.  (3)  1  Camp.  151. 

(2)  1  Camp.  9. 
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and  a  damage  sustained  in  consequence  of  the  prosecution.  The  Mellob 
declaration  contains  counts,  some  for  causing  the  plaintiff  to  be  baddiblet. 
committed,  and  others  for  causing  him  to  be  arrested ;  but  all 
substantially  state  the  same  cause  of  action;  and  the  simple 
question  is,  whether  this  conviction  unreversed  must  of  necessity 
be  an  answer  to  the  action,  as  shewing  probable  cause  for  laying 
the  information  complained  of?  It  is  unnecessary  to  refer  to 
many  cases,  but  there  is  one  of  Whiticorth  v.  Hall  (i),  which  is 
direct  to  the  point.  That  was  an  action  against  a  party  for 
maliciously  suing  out  a  commission  of  bankruptcy,  which  was 
not  proceeded  in,  and  therefore  not  brought  to  an  end.  There 
Lord  Tenterden  said,  *'  an  action  cannot  be  supported  for 
maliciously  holding  to  bail,  without  shewing  that  the  proceed- 
ings were  at  an  end,  and  yet  the  discharge  from  arrest  is  in  the 
discretion  of  the  Court;  "  and  Littledale,  J.,  added,  ''  there  is 
no  distinction  between  the  action  for  a  malicious  prosecution 
by  indictment  or  for  a  malicious  arrest,  and  one  for  maliciously 
suing  out  a  commission  of  bankrupt.  In  all  of  them  it  is  neces- 
sary to  shew  that  the  *original  proceeding  which  formed  the  [  •679  ] 
alleged  ground  of  the  action  is  at  an  end."  In  this  case  the 
conviction  under  1  &  2  Will.  IV.  c.  82,  being  summary,  section  44 
gives  to  the  party  convicted  an  appeal  from  it  to  the  Quarter 
Sessions,  provided  he  gives  the  complainant  a  notice  in  writing 
within  three  days  after  such  conviction,  and  shall  also  either 
remain  in  custody  till  the  Sessions,  or  within  such  three  days 
enter  into  a  recognizance  to  appear  and  try  such  appeal.  The 
plaintiff  in  this  case  neither  gave  notice  of  appeal  nor  entered 
into  such  recognizance,  but  suffered  the  punishment  awarded  on 
the  conviction.    Therefore,  as  he  acquiesced  in  it,  that  was 

evidence  of  probable  cause. 

Rule  refused, 

(1)  36  B.  B.  715  (2  B.  &  Ad.  695). 
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1884.  LAKIN  AND  Others  v.  WATSON  (1). 

£i,eh.  of       (2  Crompton  &  Meeson,  685—686 ;  S.  C.  4  Tyrwh.  839 ;  3  L.  J.  (N.  S.)  Ex. 
Pl*a:  203 ;  2  Dowl.  Pr.  Gas.  633.) 

^        -^  The  Court  allowed  a  writ  of  simunons  to  be  amended  by  insertmg  the 

name  of  a  oo-executrix  as  a  oo-plaintifP,  on  the  grotind  that  the  right  of 
action  would  otherwise  have  been  lost  by  the  Statute  of  Limitations. 

Assumpsit  on  a  promissory  note,  brought  by-  the  plaintiffs 
as  executors.  Plea — The  non-joinder  of  Fanny  Watson  as  a 
co-plaintiff. 

John  Henderson  had  obtained  a  rule  to  shew  cause  why  the 
writ  of  summons  should  not  be  amended  by  adding  the  name  of 
Fanny  Watson,  who  was  stated  to  be  a  co-executrix  with  the 
plaintiffs.  It  was  stated  by  the  affidavits  in  support  of  the 
motion,  that  Fanny  Watson  was  merely  a  nominal  party ;  that 
her  name  was  omitted  through  mistake;  and  that  the  action 
would  be  barred  by  the  Statute  of  Limitations,  and  the  debt  be 
lost,  if  the  plaintiffs  were  obliged  to  commence  a  new  action. 

Whateley  shewed  cause,  and  urged  the  hardship  of  enabling 
the  plaintiffs,  by  means  of  this  amendment,  to  proceed  as 
executors,  without  being  liable  to  costs  under  the  new  statute ; 
whereas,  if  a  fresh  action  were  brought,  they  would  be  liable  to 
costs  under  the  stat.  8  &  4  Will.  IV.  c.  42,  s.  81. 

W.  H.  Watson  and  John  Henderson,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

[  686  ]       Parke,  B.  : 

The  point  which  has  been  pressed  upon  us  in  behalf  of  the 
plaintiff  is  now  under  the  consideration  of  the  Court  of  King's 
Bench,  and  I  think  that  they  are  of  opinion  that  the  statute 
applies  as  well  to  actions  brought  before  as  after  the  Act.  If 
that  should  be  the  decision,  no  evil  will  arise,  because  parties, 
who  have  commenced  actions  previously,  will  be  protected  from 
costs  in  cases  where  the  Court  or  a  Judge  think  the  circum- 

(1)  See  now  B.  S.  0.  Ord.  28,  B.  1 ;  Steward  y.  North  Metropoliian  Tram- 
Tildedey  v.  Harper  (1878)  3  Ch.  Div.  ways  Co,  (1885)  16  QL  B.  Div.  556, 
277,  48  L.  J.  Ch.  495 ;  and  compare      55  L.  J.  Q.  B.  157.— B.  C. 
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stances  such  as  to  warrant  the  exercise  of  the  discretion  given  lakik 
to  them  by  the  section  in  question.  The  majority  of  the  Judges  watson. 
have  resolved,  that  in  future  no  amendment  of  this  kind  in  a 
writ  of  summons  ought  to  be  allowed,  except  where  it  appears 
to  the  Court  that  the  result  of  refusing  to  allow  it  would  be  to 
deprive  the  party  of  his  remedy.  In  Norton  v.  The  Inhabitants 
of  the  Hundred  of  Stamford  (i),  this  Court  allowed  an  amendment 
on  that  ground ;  and  I  think,  on  the  authority  of  that  case,  that 
we  ought  to  make  the  rule  absolute,  because  the  Statute  of 
Limitations  would  be  a  bar  to  a  fresh  action. 

BOLLANB,  B. : 

In  the  case  cited,  Mr.  Baron  Bayley  referred  to  cases  of 
amendments  even  in  penal  actions,  where  the  parties  would 
have  been  too  late,  if  the  Court  had  refused  the  amendments ; 
and  he  referred  also  to  instances  in  this  Court,  in  which,  for  the 
purpose  of  preventing  a  failure  of  justice,  the  names  of  official 
assignees  had  been  added.  On  that  principle,  I  concur  in 
thinking  that  we  should  allow  this  amendment. 

AliBEBSON,  B. : 

With  the  restriction  stated,  I  think  it  a  safe  rule  not  to  aUow 

amendments  of  this  nature.    Norton  v.  The  Inhabitants  of  the 

Hundred  of  Stamford  is  a  clear  authority  for  amending  in  the 

present  case. 

Rule  absolute, 

(1)  1  Or.  &  M.  773.     [This  was  six  months  for  the  time  of  bringing 

an  action  for  injury  to  property  by  the   action :    the   Court,    after   the 

rioters,    under   the    statute,  which  expiry    of    the    time,    allowed   an 

allowed  an   action   to   be   brought  amendment  substituting  **  borough" 

against  the  inhabitants  of  the  hun-  for  '*  hundred." — B.  C] 
dred  or  other  district,  and  limited 
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1834.  SIMPSON  V.  EALFE  (1). 

•  [  826  ]  (4  Tyrwhitt,  325—328.) 

When  a  surgeon  attended  patients  in  cases  requiring  surgical  aid,  and 
also  dispensed  medicines  to  them,  not  being  certificated  as  an  apothecary 
under  the  Apothecaries  Act  (55  Greo.  HI.  c.  194) :  Held,  that  he  might 
recover  for  his  surgical  advice. 

Sembhy  that  a  surgeon  may  dispense  medicii\es  to  his  patient  in  a  case 
which  he  attends  requiring  surgical  aid. 

Assumpsit  for  attendances  on  the  defendant,  and  on  another  at 
[  *326  ]  his  request,  as  a  surgeon,  and  *for  work  and  labour,  and 
materials  furnished.  The  particulars  demanded  15Z.  for  attend- 
ances, and  goods  and  materials  furnished,  sold,  and  delivered. 
Plea,  general  issue.  At  the  trial  before  the  secondary  of  London, 
under  a  writ  of  trial,  it  was  proved  that  the  plaintiff,  as  a 
surgeon,  attended  the  defendant  for  a  complaint  in  his  eyes  for 
several  weeks  in  1832,  and  was  seen  to  apply  leeches,  &c.  He 
afterwards  attended  the  defendant's  wife  for  a  palpitation  of  the 
heart  and  cough.  During  his  attendance  he  sent  in  medicines  to 
both.  A  chemist  proved  that  up  to  1831  plaintiff  used  to  write 
prescriptions  for  patients,  which  the  witness  made  up,  but  that 
since  that  time  he  had  not  made  up  any.  A  surgeon  who  was 
called  to  prove  the  charges  reasonable,  was  asked  whether  the 
cases  described  were  surgical,  medical,  or  mixed;  and  answered, 
that  they  were  surgical,  and  that  for  his  surgical  attendance  in 
them  the  plaintiff  was  entitled  to  IIZ.  The  plaintiff  had  a  verdict 
for  that  sum. 

Comyn  moved  to  set  aside  the  verdict  and  enter  a  nonsuit. 

(Bayley,  B.  :  You  cannot  move  to  enter  a  nonsuit  without  leave 
of  the  Judge.) 

He  then  moved  for  a  new  trial.  The  plaintiff  is  not  entitled  to 
recover  any  part  of  his  demand,  as  he  is  not  shewn  to  have  been 
a  practising  apothecary  before  1st  August,  1815,  nor  to  have 
obtained  a  certificate  pursuant  to  stat.  55  Geo.  HI.  c.  194.  If  a 
person  acting  as  a  surgeon  can  make  up,  compound,  and  dispense 
medicines,  the  objects  of  that  Act  will  be  frustrated,  and  the 

(1)  See  Allison  v.  Haydon^  29IL  B.  653,  and  note  there. — R.  C. 
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examinations  which  it  requires  as  to  competent  skill  would  be      Simpbon 
obviated.    The  plaintiff's  demand  in  respect  of  each  case  is       ralfk. 
entire,  and  cannot  be  divided  so  as  to  entitle  him  to  recover  for 
the  surgical  part  only.    In  The  Apothecaries  Company  v.  -4U€n(i), 
the  plaintiff  kept  no  *8hop,  but  lived  in  lodgings,  and  was       [  's^i  ] 
not  able  to  make  up  a  physician's  prescriptions,  but  advised 
patients  and  made  up  and  sold  to  them  the  medicines  he  himself 
ordered.    That  was  held  to  be  an  "  acting  as  an  apothecary," 
within  the  Apothecaries'  Act,  55  Geo.  III.  c.  194,  and  it  made  no 
difference  that  he  prescribed  as  well  as  prepared  the  medicines. 

BayIjEY,  B.  : 

That  was  an  action  for  penalties  for  acting  and  practising  as 
an  apothecary  only.  The  facts  of  this  case  are,  that  the  plaintiff 
is  not  an  apothecary,  and  that  part  of  his  demand  is  for  attend- 
ance as  a  surgeon,  and  part  for  medicines  furnished.  Now 
there  was  evidence  for  the  jury  that  the  complaints  were  of  a 
nature  requiring  surgical  aid.  Then  if  the  plaintiff  attended  as 
a  surgeon,  the  Apothecaries'  Act  does  not  take  away  his  power  to 
recover  for  his  attendance  as  such,  because  he  also  dispensed 
medicines.  There  is  no  evidence  that  the  medicines  were  dis- 
pensed by  the  plaintiff  as  an  apothecary,  nor  does  he  claim  as 
one.  I  do  not  see  why  he  might  not  dispense  medicine  as 
incident  to  his  business  m  the  course  of  attending  a  patient  as  a 
surgeon  (2).  It  was  for  the  defendant  to  make  out  the  plaintiff 
to  have  practised  as  an  apothecary,  in  order  to  destroy  any  claim 
he  might  have  as  a  surgeon.  A  man,  licensed  by  the  College  of 
Surgeons,  may  practise  as  a  surgeon  without  a  certificate  from 
Apothecaries  Hall:  Apothecaries  Company  v.  Ryan  (s).  The 
witness  swore  the  cases  to  be  surgical,  and  that  the  plaintiff's 
attendance,  as  a  surgeon,  entitled  him  to  the  sum  for  which  the 
verdict  was  given. 

Vauohan,  B.: 

Even  if  the  plaintiff  had  acted  as  an  apothecary,  by  dispensing 
medicines,  how  would  that  *deprive  him  of  the  right  to  recover       [  •828  ] 

(1)  38  B.  B.  331  (4  B.  &  Ad.  625).      B.  B.  653  (4  Biog.  621). 

(2)  And  see  per  Best,  Ch.  J.  and         (3)  Tried  at  the  Kent  Assizes,  but 
Park,  J.  in  Allison  v.  Uaydon,  29      not  reported. 
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SiimoN     for  his  attendance  as  a  surgeon,  though  it  might  have  been 

mm 

Balfb.  doubtful  whether  these  cases  were  of  the  description  called 
surgical?  The  jury  have  discarded  all  except  the  plaintiff's 
surgical  services. 

BoLLAND,  B.  concurred. 

GURNEY,  B. : 

I  have  frequently  known  cases  where  a  charge  for  medicines 

dispensed  by  a  surgeon  has  been  relinquished,  and  a  verdict 

given  for  the  surgical  attendance. 

Rule  refused. 


1834.  WILLS  V.  NOOTT  (1). 

[  726  ]  (4  Tyrwhitt,  726—728.) 

A  note  for  200/.  with  lawful  interest  reserved  from  a  day  prior  to  the 
date,  requires  a  stamp  applicable  to  a  note  for  200/.  only. 

Assumpsit  on  a  promissory  note  m  the  foUowing  form  : 

"  March  6th,  1827. 
"  Two  years  after  date  we  promise  to  pay  Wm.  Wills,  or  order, 
two  hundred  pounds,  with  lawful  interest  for  the  same,  from  the 
first  day  of  February,  1827,  for  value  received. 

"  TnoikiAS  George  Noott. 
"Thomas  Lane." 

The  note  was  drawn  on  a  5«.  stamp,  which  was  the  proper  one 
for  a  sum  not  exceeding  200Z.  payable  more  than  two  months  after 
date.  It  was  objected  at  the  trial,  that  the  reservation  of  interest 
prior  to  the  date  of  the  note,  made  the  principal  sum  secured 
more  than  200Z.,  and  that  therefore  the  stamp  should  have  been 
[  *727  ]  ^^8.  instead  of  5^;.  Parke,  B.  thought  the  stamp  sufficient,  and 
directed  a  verdict  for  the  plaintiff,  but  gave  leave  to  move  to 
enter  a  nonsuit. 

Cripps  now  moved  accordingly,  and  contended  that  this  case 
did  not  fall  within  the  decisions  of  Pruessing  v.  Ing  (2),  and  Israd, 

(1)  See  now  Bills  of  Exchange  Act,  nothing  in  these  Acts  to  alter  the 

1882  (45  &  46  Vict.  c.  61),  ss.  3,  9 ;  application  of  this  case.— R.  C. 

and  the  Stamp  Act,  1891  (54  &  55  (2)  23  R.  E.  253  (4  B.  &  Aid.  204). 
Vict.  c.  39),  ss.  32,  33.   There  appears 
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y.  Benjamin  (i),  which  only  established  that  a  note  reserving  Wills 
interest  from  the  date  did  not,  by  reason  of  sach  reservation,  noott. 
require  a  higher  stamp  than  wjas  sufficient  for  the  principal  sum. 
In  the  former  of  those  cases  Abbott,  Ch.  J.  said,  *'  The  object 
of  the  Legislature  was  to  impose  a  pro  rata  "  stamp  duty  upon 
the  sum  actually  due  at  the  time  of  the  taking  the  security,  and 
not  upon  what  might  become  due  in  future  for  the  use  of  the 
money.  The  question  therefore  is.  What  was  the  sum  due  at 
the  time  when  the  note  was  given  ?  for  that  is  the  sum  secured. 
In  the  other  case  Lord  Ellbnborough  thought  the  stamp  sufficient, 
"  as  there  was  no  interest  due  when  the  bill  was  drawn."  The 
reasons  of  the  decisions  in  each  case  seem  to  be  authorities  in 
favour  of  the  defendant. 

(Alderson,  B.  :  They  are  only  obiter  dicta.) 

Admitting  them  to  be  so,  they  are  the  best  authorities  in  new 
cases,  and  applying  this  case  to  Gh.  J.  Abbott's  words  in 
Pruessing  v.  Ing,  it  is  impossible  not  to  say  that  the  principal 
sum  secured  is  not  only  200Z.,  but  the  interest  for  thirty-five  days 
besides,  and  the  judgment  of  Lord  Ellenborough  in  Israel 
V.  Benjamin  exactly  meets  the  present.  To  hold  this  stamp 
sufficient  would  open  a  door  to  evade  the  usury  laws.  Thus 
a  person  might,  on  a  note  payable  two  years  after  date,  reserve 
interest  on  his  note  from  a  day  two  years  prior  to  its  date,  and 
thus  obtain  10  per  cent.  If  this  be  so,  this  note  (if  the  interest 
prior  to  the  date  is  noi  to  be  considered  as  principal)  is  void  for 
♦usury.  [  '728  ] 

(Parke,  B.  referred  to  Dixon  v.  Casa  (2),  Doe  v.  Snaith  (3), 
Dear  den  v.  Binns  (4),  and  said  that  the  principle  to  be  derived 
from  these  was,  that  the  principal  sum  mentioned  in  the  security 
should  be  the  measure  of  the  stamp,  and  that  any  collateral  and 
indefinite  matters  could  not  be  taken  into  account  to  increase  the 
stamp.) 

(1)  3  Camp.  40.  (4)  31  R.  E.  303  (1  Man.  &  Ey. 

(2)  1  B.  &  Ad.  343.  130). 

(3)  8  Bing.  146. 
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Wills  Id  certum  eat  quod  cerium  reddi  potest,  and  the  amoant  of  interest 
NooTT.  prior  to  the  date  is  here  calculable  exactly.  In  Dixon  v.  Com, 
the  reservation  of  the  amount  of  bankers'  commission  on  a  bond 
for  1,000Z.  made  a  higher  stamp  necessary  than  what  would  have 
covered  a  bond  for  that  amount  only ;  that  case  seems  to  be  in 
favour  of  the  defendant  here.  In  Doe  v.  Snaith  there  was  nothing 
reserved  which  could  not  have  been  enforced  without  any  such 
reservation ;  a  bill  or  note  will  carry  interest  from  the  time  it 
becomes  due,  without  any  mention  of  it  in  the  bill ;  but  here  the 
interest  prior  to  the  date  could  never  have  been  recovered  without 
express  mention  of  it,  and  it  must  therefore  be  considered  as  a 
part  of  the  principal  sum  secured. 

Pabke,  B.  : 

I  think  that  the  200Z.  only  can  be  said  to  be  the  sum  secured 
by  this  note.  The  sound  principle  is,  that  what  is  expressed  to 
be  the  principal  sum  secured,  shall  regulate  the  amount  of  the 
stamp.    Here  200Z.  is  that  sum,  all  the  rest  is  interest. 


Aldersok  and  Bolland,  Barons,  concurred. 


Ride  refused. 


1833.  PLATT  V.  GEEENE  (1). 

["^  "I  (2  Dowl.  Pr.  Cas.  216—217.) 

It  is  a  question  for  the  discretion  of  the  Master,  whether  a  witness 
ought  to  he  allowed  for  the  whole  time  of  hi^  attendance  at  the  Assizes, 
or  only  a  portion  of  it ;  hut,  where  the  Master  has  decided  upon  it,  the 
Court  will  not  review  his  decision. 

MiLXER  shewed  cause  against  a  rule  which  had  been  obtained 
by  Wightman  for  referring  a  bill  of  costs  back  to  the  Master. 
The  cause  was  tried  at  the  last  Lancaster  Assizes:  the  com- 
[  ♦217  ]  mission-day  being  Monday,  and  business  *beginning  on  Tuesday 
morning.  This  cause  stood  70  in  the  third  list,  and  was  not 
tried  till  Saturday  evening,  when  the  plaintiff  got  a  verdict. 
The  objection  was  to  the  allowance  which  had  been  made  to  the 

(1)  Mentioned  in  argument,  and  in      from  N.  S.  Wales),  '96,  A.  C.  594, 
effect  followed,  in  Commissioner  for     65  L.  J.  P.  C.  84. — E.  C. 
Railways  v.  O'Rourke  (P.  C.  on  appeal 
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witnesses  for  their  time.  One  was  an  attorney,  and  a  material  platt 
witness ;  he  had  been  allowed  eight  days ;  others  had  been  allowed  gbeene. 
nine  days ;  some  not  so  much.  Wightman  objected  to  this  allow- 
ance, as  the  attorney  must  have  known  he  would  not  be  wanted 
at  the  beginning  of  the  week.  It  appeared,  however,  that  the 
objection  had  been  taken  before  the  Master,  and  he  had  decided 
upon  it;  and  that  the  attorney  had  been  written  to  by  the 
plaintiff's  agent  on  Saturday,  directing  him  to  be  at  Lancaster 
on  the  Monday  morning,  and  that  the  defendant's  witnesses  were 
also  in  attendance  on  the  Monday,  and  that  the  first  list  of  causes 
had  gone  off  very  rapidly :  these  circumstances  had  been  taken 
into  consideration  by  the  Master. 

LoBD  Lyndhurst,  C.  B.  : 

If  the  parties  acted  bond  fide,  there  is  no  ground  for  reviewing 
the  discretion  of  the  Master,  though  it  may  be  true  that  other 
persons  might  have  formed  a  different  opinion  as  to  the  necessity 
of  the  witnesses  attending  so  early. 

Bayley,  B.  : 

It  is  a  question  for  the  Master,  whether  the  witnesses  ought  to 
have  attended  on  the  first  day :  and  he  has  decided  upon  it. 

Il^de  discharged  without  costs. 


WOOLLISON  V.  HODGSON.  i^ 

(2  Dowl.  Pr.  Cas.  360—361.)  [  360  ] 

An  attorney  employed  to  defend  an  action,  and  receiving  from  his 
client  the  debt  and  costs,  for  the  purpose  of  being  paid  over  to  the 
plaintiff,  is  not  entitled  to  make  that  sum  an  item  in  his  bill,  so  as  to 
increase  the  amount  of  it  (1). 

HuMFMEY  moved  for  a  rule  to  review  the  Master's  taxation 
of  a  bill  of  costs,  and  for  setting  aside  an  order  of  Mr.  Baron 
BoLLAND.  The  bill,  as  made  out  by  the  attorney,  amounted 
to  59Z.  2«.  lid.,  and  credit  was  given  for  a  sum  of  26^  received, 

(1)  But,  as  to  a  disbursement  made  and,  as  to  money  paid  by  client 
generally,  see  J?arn>(mv.H'ar(2(  1835)  specifically  for  counsers  fees,  Re 
4  Dowl.  P.  C.  39,  1  H.  &  W.  353 ;      Metcalfe  (1862)  30  Beav.  406.— E.  C. 
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WooLLisoN  leaving  the  balance  882.  2«.  11<£.,  for  *which  the  client  had 
Hodgson,  accepted  a  bill  of  exchange ;  but  it  appeared  that  the  26L  was 
[  '301  ]  given  by  the  defendant  to  his  attorney  for  the  purpose  of  paying 
the  debt  and  costs  in  the  above  action;  and  it  was  therefore 
contended  that  the  attorney  ought  not  to  have  made  it  part 
of  his  bill.  The  Master  taxed  off  61.  16«.,  which  was  more  than 
a  sixth,  if  the  sum  of  262.  was  not  properly  included  in  the  bill ; 
and  Mr.  Baron  Bolland  made  an  order  on  the  attorney  to  pay 
the  costs  of  taxation,  as  if  more  than  a  sixth  had  been  taken  ofiL 
It  was  now  contended  that  that  order  was  irregular,  as  there 
was  not  a  sixth  taken  off  the  whole  bill. 

Bolland,  B.  : 

There  was  a  case  in  the  Common  Pleas,  of  Taylor  v.  Skcuikleton, 
where  the  attorney  had  received  652.  to  pay  counsel's  fees  at  the 
Assizes  at  York,  and  it  was  held  that  that  sum  was  properly 
made  an  item  in  the  bill ;  but  I  thought  there  was  a  distinction 
between  the  cases :  here,  the  debt  and  costs  was  a  sum  specifically 
received  and  paid. 

Bayley,  B.  : 

It  is  not  properly  part  of  the  bill,  with  the  view  of  ascertaining 
what  is  due  on  taxation.  A  sum  of  26Z.  is  paid  to  the  attorney, 
and  by  him  paid  over  to  another  person .  That  is  not  a  taxable  item. 

Humfrey  : 

The  Act  requires  a  bill  of  fees  and  disbursements.  In  Taylor 
V.  Shackleton  the  money  was  paid  to  the  attorney,  to  be  by  him 
paid  over  to  another. 

GURNBY,  B. : 

There  the  fees  were  part  of  the  costs  in  the  cause.    Here  the 

cause  was  at  an  end,  and  the  money  could  have  been  paid  at 

once  to  the  other  side. 

Rule  refuged. 
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C08GEAVE  V.  EVANS.  ^• 

(2  Dowl.  Tt.  Cas.  443.)  [  448  ] 

A  plaintiff  is  bound  to  have  his  witnesses  in  attendance  from  the 
commencement  of  the  Assizes  (1),  and  may  therefore  have  the  costs 
of  their  attendance  previous  to  tiie  trial. 

Crowder  moved  for  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  on  the  ground  that  he  had 
allowed  for  the  attendance  of  several  witnesses  for  too  long 
a  period.  It  was  a  special  jury  cause,  and  was  tried  at  the  last 
Exeter  Assizes.  It  did  not  come  on  until  the  fourth  day  of  the 
Assizes;  but  the  Master  allowed  for  the  attendance  of  thirty 
witnesses  from  the  beginning  of  the  Assizes,  although  the  practice 
had  been,  as  was  sworn  by  an  old  practitioner,  not  to  take  the 
special  juries  until  the  third  or  fourth  day  of  the  Assizes.  This 
practice  had  prevailed  for  above  thirty  years.  It  was,  therefore, 
unnecessary  for  all  these  witnesses  to  have  been  in  attendance 
until  it  was  probable  the  cause  would  come  on ;  the  allowance 
for  them  by  the  Master  was  unreasonable.  It  was,  therefore, 
fit  that  he  should  review  his  taxation. 

Paree,  J. : 

It  appears  to  me  that  the  Master  has  done  right  in  allowing 
the  costs  of  these  witnesses.  Supposing  the  Judge,  in  the 
exercise  of  his  discretion  at  the  Assizes,  should  think  fit  to  take 
the  special  jury  causes  first,  the  common  juries  not  being  ready, 
the  plaintiff  then  might  be  compelled  to  withdraw  his  record, 
or  submit  to  a  nonsuit,  or  have  a  verdict  against  him  in  conse- 
quence of  the  witnesses  not  being  in  attendance.  I  do  not  think 
an  attorney  would  do  his  duty  to  his  client  if  he  had  not  all  his 
witnesses  in  attendance  from  the  commencement  of  the  Assizes. 
The  Master  (Goodrich)  says,  that,  as  it  is  so  uncertain  at  what 
time  the  special  juries  will  be  taken,  it  is  impossible  for  the 
taxing  officers  to  make  any  distinction  on  that  ground.  These 
facts  were  before  the  Master ;  and  I  dare  say  he  has  properly 
exercised  his  discretion  as  to  the  allowance  which  ought  to  be 

made  for  the  attendance  of  those  witnesses. 

Rvle  refused. 

(1)  But,  as  to  commission  day,  see  Harvey  v.  Divers  (1855)  16  C.  B.  498. 
-B.  0. 
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^^  LOUD  mJGENT  v.  HAECOUET(l). 

[  678  ]  (2  Dowl.  Pt.  Cas.  578-680.) 

A  commissioner  of  the  Ionian  Islands,  filling  his  office  out  of  this 
country,  cannot  be  compelled  to  find  security  for  costs  when  plaintiff, 

D.  Pollock  shewed  cause  against  a  rule  obtained  by 
W.  H.  Watson,  calling  on  the  plaintiflf  to  shew  cause  why  he 
should  not  give  security  for  costs  in  the  present  action.  He  had 
two  answers  to  the  rule :  first,  that  the  plaintiff  was  a  peer  of 
Ireland  ;  and,  secondly,  that  he  was  serving  the  King  now  abroad 
as  commissioner  of  the  Ionian  Islands,  and  had  a  house  and 
property  to  a  large  amount  in  this  country.  As  to  the  first 
point,  it  is  clear  that  the  plaintiff's  person  being  free  from 
arrest,  he  would  not  be  compelled  to  give  security  for  costs. 
The  fact  of  his  peerage  did  not  appear  by  affidavit.  He  con- 
tended, from  his  being  styled  Baron  Nugent,  that  the  Court 
would  take  notice  that  he  was  a  peer.  With  respect  to  the 
[  *579  ]  ^second  point,  the  plaintiff  stood  in  the  same  situation  as  an 
officer  in  the  army  serving  abroad,  who  was  not  required  to 
find  security  for  costs  in  such  a  case.  He  cited  O'Lawler  v. 
M' Donald  (2),  where  the  Court  of  Common  Pleas  refused  to  make 
an  English  officer  serving  in  South  America  find  security  for 
costs.  In  Lee's  Dictionary  of  Practice,  p.  1261,  there  were  two 
cases,  one  of  a  prisoner  at  war,  and  another  of  an  officer  serving 
in  the  British  army,  to  the  same  effect. 

ir.  H.  Watson,  contra,  contended  that  the  Court  could  not 
take  judicial  notice  of  the  plaintiff's  peerage.  It  must  appear 
by  some  regular  medium  of  proof.  He  distinguished  the  present 
from  the  cases  cited,  as  there  the  absence  was  involuntary,  the 
prisoner  at  war  as  well  as  the  officer  in  the  army  being  compeUed 
to  reside  abroad.  Whereas  it  could  not  be  said  that  the  absence 
of  Lord  Nugent  was  involuntary  in  his  present  office,  since  the 
King  could  not  compel  him  to  leave  the  country.  If  the  King 
could,  he  might,  if  he  chose,  exile  any  of  his  subjects.  That, 
however,  he  could  not  do.    There  was  no  reason,  therefore,  for 

(1)  Evelyn   v.   Chippendale  (1839)  (2)  21  E.  B.  524  (8  Taunt.  736; 

9  Sim.  497.  3  Moore,  77). 
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freeing  Lord  Nugent  from  his  liability  to  give  security  for  costs, 
like  any  other  plaintiff  who  brought  an  action,  he  being  per- 
manently resident  abroad.  Some  time  ago,  in  the  last  Term, 
Mr.  Justice  Taunton  compelled  a  plaintiff  to  find  security  for 
costs,  who  intended  to  remain  abroad  for  eighteen  months. 
But  here,  there  was  no  assignable  limit  to  the  period  during 
which  Lord  Nugent  would  remain  abroad. 


Lord 

NUGBNT 
V. 

Harcourt. 


Pattbson,  J. : 

Li  the  case  of  an  officer  in  the  army,  the  absence  is  certainly 

involuntary.    But  I  think,  if  an  Englishman  is  not  permanently 

abroad,  but  is  absent  for  temporary  purposes  in  the  service  of 

his  Majesty,  he  ^stands  in  the  same  situation  as  if  he  were 

compulsorily  abroad,  and  therefore  ought  not  to  be  compelled 

to  find  security  for  costs.     If  he  had  gone  abroad  for  his  own 

convenience  merely,  it  would  have  been  different.    I  do  not 

give  this  opinion  on  the  ground  of  his  being  a  peer,  because  that 

fact  is  not  fully  brought  before  the  Court;   but  because  he  is 

abroad  serving  his  Majesty,  and  also  having  a  residence  and 

property  in  this  country.    The  present  rule  must,  therefore,  be 

discharged,  and  with  costs. 

Ride  discharged,  with  coats. 


[  ^580  ] 
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man— Promise  to  pay  so  much  per  month  for  first  year,  with  yearly 
advances  in  salary — Engagement  for  year  certain.    Fawcett  v.  Cash 

709 

2.  Presumption  of  yearly  hiring  of  servant — Dismissal  for 


misconduct — Secovery  of  wages.     Turner  v.  Bobinaon    .  650 

MEDICAL  PBACTITIONEB— Surgeon— Not  qualified  as  apothe- 
cary— Recovery  of  fees  where  medicines  supplied  to  surgical  patient. 
Simpson  y.  Bal/e 884 

MERCHANDISE  MATilCfl — Sale  of  butter— Statutory  provisions 
as  to  marking  tubs — Penalty — ^Unlawful  contract — ^Action  for  price 
of  goods  sold  in  unmarked  tubs.    ForsUr  v.  Taylor        .        .        .    698 

MOBTQAOE  —  1.  Fixtures  —  Mortgage  of  foundry  and  private 
dwelling-houses  —  Specification  of  fixtures  in  dwelling-houses — 
Exclusion  of  fixtures  in  foundry  by  implication.     Hare  y.  Norton    633 

2.  Priority — Notice — Second  mortgagee  of  equitable  interest 

in  money  to  arise  under  sale  of  land.    Foster  v.  Cockerdl       .  24 

NEOLIQENCE— Of  broker.    See  Insurance  (Marine),  3. 

PABTNEBSHIP — 1.  Bankruptcy  of  partner — ^Action  by  solvent 
partner— Joinder  of  assignees — Bight  of  assignees  to  indemnity 
against  costs.     Whitehead  v.  Hughes 783 

2.  Dissolution — Lunacy  of  partner  as  cause  for  dissolution. 

Jones  y.  Noy 160 

3.  Business  carried  on  by  remaining  partners — ^Debts 


taken  over  by  new  firm — Subsequent  admission  of  new  partner — 
Notice  to  creditors — Liability  of  original  partners.    Kirwan  y.  Kirtvan 

861 

4.  Ship— Managing  owner — Deposit  with  bankers  of  warrants 


for  freight — ^Bight  of  co-owners  to  sue — Agency.    Sims  y.  Bond      oil 

PAYMENT — Payment  to  apprentice  in  master's  counting-house — 
Transaction  not  in  usual  course  of  business.    Sanderson  y.  Bell    .    776 

POOB  LAW — 1.  Order  of  removal — ^Appeal— Notice — ^Besolution 
of  Cluarter  Sessions — Mandamus,    B.  y.  Justices  of  Norfolk      .        .713 

2.  Bating — Occupation— Beservoir  inBoyal  Park — Land  below 


surface   occupied  by  pipes  —  Another  person   rated   for  herbage 
growing  on  surface.    B,  y.  Chelsea  Water  Works  Co.         .        .        .    438 
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POWER  OF  LEA8INO— Execution— Stipulation  that  rent  in  any 
leaae  granted  should  be  payable  by  half-yearly  payments— Lease 
providing  for  payment  on  Kay  1  and  Sept.  29— Evidence  of  custom 
of  county.    Doe  d.  Harries  y.  Morse     .......     768 

And  see  Landlord  and  Tenant,  1,  11. 

PBACTIGE— 1.  Costs— Trustee— Befusal  to  acceptofflce— Dismissal 
&8  against  him — ^Defendant  in  suit — Whether  entitled  to  costs  as 
between  solicitor  and  client.    Norway  y.  Norway    .        .        .        .211 

2.  Witness — ^Allowance  for  attendance  at -Assizes.    Piatt 

V.  Greene 888 

3.  Assizes — ^Attendance  of  witnesses — Costs  of  attend- 
ance previous  to  trial.     Cosgrave  y.  Evans 891 

4.  Security  for  costs — Person  temporarily  absent  abroad 

in  service  of  Crown.     Lord  Nugent  y.  Harcourt  ....    892 

5.  Counsel — Retainer — Injunction.    Baylis  y.  Qroui  .        .    220 

6.  Kew  trial — Indictment  for  non-repair  of  highway — ^Mis- 
direction and  improper  rejection  of  evidence.    R,  y.  Sutton  .        .    388 

7.  Parties  to  action — ^Amendment  of  writ — ^Adding  name  of 

co-executrix  as  co-plaintiff.    Lakin  y.  Watson         ....    882 

8.  Bankruptcy  of  partner — Joinder  of  assignees — Costs. 

Whitehead  y.  Hughes 783 

9.  Bill  to   reform   entry  on  Court   rolls    of  manor  — 

Necessity  of  lord  being  party  to  suit.     Etston  y.  Wood  .        .        .    324 

10.  Defence  —  Defence   against   plaintiff  trastee    is   a 

defence  against  beneficiary  using  his  name.     Oihson  y.  Wii^ter    .    411 

11.  Production  of  documents — ^Answer  of  defendant  stating 

effect  of  documents  and  admitting  them  to  be  in  his  possession. 
Hardman  y.  EUames 344 


12. Right  of  party  calling  for  document   to  examine 

person  producing  it.     Summers  y.  Moseley 818 

3ii  13.  Verdict  by  consent — Subsequent  repudiation  by  party — 

Party  present  in  Court  but  no  open  expression  of  dissent  from  him. 
**  Wright  y.  Soresby 876 

•^                   PRINCIPAL  AND  AGENT— 1.  Authority  of  agent— Warranty- 
Servant  merely  entrusted  to  deliver  goods  sold — No  Express  authority 
ti  to  give  warranty.     Woodin  y.  Burford 802 

2.  Undisclosed  principal — ^Right  to  sue.    See  Partnership,  4. 


PRINCIPAL  AND  SURETY— 1.  Bond  to  secure  balance  of  account 
due  to  banker — Payments  made  by  banker  on  unstamped  and  post- 
dated cheques.    Swan  y.  Blair 78 

2.  Guaranty— Goods  ordered  upon  credit  of  third  person — No 

collateral  undertaking.     Simpson  y.  Ptnton 808 


w 

;«  PROHIBITION.    See  Court-liartial. 
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PROMISSORY  NOTE.    See  BiU  of  Exchange,  4,  5. 

aUARTER  SESSIONS—Appeal  to.    See  Juatices,  1,  2. 

aUO  WARRANTO.    See  Corporation. 
RAILWAY.    See  Vendor  and  Purckaser,  2. 

SALE  OF  GOODS— 1.  Delivery  —  Gk>od8  lying  in  warehouse  — 
Marking  and  appropriation  of  goods — Sale  to  sub-purchaser — ^Dis- 
honour of  bills  given  for  price  by  original  buyer — ^Unpaid  seller's 
lien.    Dixon  v.  Yates 489 

2.  Sale  of  butter — Omission  to  follow  statutory  provisions  as 

to  marking  tubs — Action  for  price  of  goods  sold  in  luimarked  tubs — 
TJnlawfdl  contract.    Forster  v.  Taylor 69S 

3.  Sale  of   horse — Warranty — Authority  of  agent — Servant 

merely  entrusted  to  deliver  horse  to  buyer.     Woodin  y.  Bur/ord  .    802 

4.  Pledge  by  buyer — Unpaid  seller's  lien  for  price — Stoppage 

in  transitu.     In  re  Westzinthus 665 

5.  Unpaid  seller's  lien  for  price — Bankruptcy  of  buyer — Sub- 

sale  of  portion  of  goods — Right  of  seller  to  retain  goods  against 
bankrupt  buyer's  assignee.    Miles  v.  Gorton 820 

SETTLEMENT  (MARRIAOE) — Covenant  to  stand  seised  to  uses 
declared  in  settlement.     Doe  d.  Jones  y.  Williams    ....    645 

SETTLEMENT  (VOLUNTARY)  —  1.  Voluntary  settlement  of 
personal  estate  containing  provisions  partly  for  the  benefit  of  his 
creditors  and  partly  for  the  benefit  of  his  future  children — Power 
of  revocation.     Petre  y.  Espinasse 254 

2.  Settlement  of  stock  by  single  woman,  not  immediately 

contemplating  marriage,  upon  trust  to  pay  the  dividends  to  her 
until  she  should  marry ;  and  after  her  marriage,  to  pay  the  dividends 
to  her  separate  use  for  life ;  and  after  her  decease  upon  trusts  for  her 
husband  and  children,  and  if  no  child  as  she  should  appoint ;  and 
in  default  of  appointment,  for  her  next  of  kin— Power  of  revocation. 
Bill  y.  Cureton 258 

SHERIFF— 2^K  /a.— Liability  of  sheriff  for  neglect  to  sell  goods 
within  reasonable  time  and  before  return  of  venditioni  exponas.  Jacobs 
y.  Humphrey ' 806 

SHIP  AND  SHIPPING— 1.  Freight,  implied  contract  by  owner 
of  goods  to  pay.     Domett  y.  Beckford 559 

2.  Managing  owner — Deposit  with  bankers  of  warrant  for 

freight — Right  of  co-owners  to  sue.     Sims  y.  Bond        .        .        .511 

3.  Sale  of  ship — Advertisement  stating  ship  to  be  copper- 
fastened — Misstatement — ^Undertaking  to  deliver  ship  according  to 
'^  inventory" — ^Warranty  of  ship  being  copper-fastened.  Freeman  y. 
Baker 651 

SLANDER.     See  Defamation. 
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SOLICITOR — 1.  A  motion  calling  upon  a  solicitor  to  answer 
matters  alleged  against  him  on  affidavit  must  be  made  by  a  barrister. 
Ex  parte  PiU 734 

2.  Application  to  strike  off  roll  —  Affidavit  shewing  offence 

ior  which  he  woiQd  be  liable  on  indictment.    In  re .     735 

3.  Costs — Work  done  more  than  six  years  before  commence- 
ment of  action — Conduct  of  suit — Entire  contract.     Harris  v.  Oshoiim 

872 

4.  Taxation   of  costs  —  Inclusion   of   debt    and    costs 

recovered  in  action  by  plaintiff  and  paid  by  client  for  specific 
purpose  of  being  paid  over.     WooUison  v.  Hodgson  ....     889 

5.  Lien  for  costs — Deeds  handed  by  intending  mortgagee 

to  his  solicitor  for  investigation  of  title — ^Undertaking  to  pay  costs 
— Loan  not  arranged — Lien  against  intending  mortgagor.  Pratt  v. 
Vizard 660 

6.  Discharge  by  client — Bight  to  act  for  opposite  party. 

Johnson  v.  Marriott        .         .         .         .         .         .         .         .         .         .740 

And  see  Evidence,  3. 

STAMP  DUTY — Promissory  note  —  Interest  reserved  from  day 
prior  to  date  of  note.     Wills  y,  Noott 886 

STATUTE— Retrospective  operation — Saving  clause  in  favour  of 
proceedings  pending — Kon-contentious  administration  suit — Claim 
by  persons  not  parties  to  suit.     Bradshaw  y.  Tasker       .         .         .187 

TENANT  FOR  LIFE— 1.  Annual  outgoings— A  tenant  for  life  of 
real  estate  must  pay  all  annual  outgoings,  and  his  life  estate  is 
charged  with  this  obligation.     Warifig  y.  Coventry  .         .         .     230 

2.  Renewable  leaseholds  and  copyholds — Will — Direction  to 

pay  fines — Liability  of  tenant  for  life.  Playters  v.  Abbott,  148  ;  Earl  of 
Shaftesbury  Y,  Duke  of  Marlborough 153 

TRUST — 1.  Breach  of  trust — Trustee  mixing  trust  funds  with  his 
own  money — Employment  of  trust  money  in  private  trade — Liability 
for  share  of  profits — Election  of  beneficiary.     Docker  y.  Somes      .     317 

2.  Trustee — ^Refusal  to  accept  office — Costs.    Norway  v.  Norway 

211 

VENDOR  AND  PURCHASER— 1 .  Covenant— Restrictive  covenant 
affecting  use  of  adjoining  property — Change  in  character  of  neigh- 
bourhood— Waiver  and  acquiescence,  remedy  barred  by — Injunction. 

Duke  of  Bedford  Y,  Trustees  of  British  Museum 288 

2. Bailway  company — Lease  of  works — Covenant  running 

with  land  —  Whether  covenant  binding  on  assignees  —  Notice  — 
Agreement  in  violation  of  provisions  of  local  Act.      Keppell  y.  Bailey 

264 

3.  Sale  by  auction — Purchase  of  several  lots — Failure  to  shew 

title  to  one  lot — Verbal  waiver  of  title  to  that  lot — Oral  evidence 
of  waiver — Statute  of  Frauds.     Ooss  v.  Lord  Nugent        ,  .     392 

4.  Sale  of  lease—Title — Implied  imdertaking  to  shew  lessor's 

title — Waiver.     Souter  y.  Drake  .        ,        .        .        ,        .        .715 
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VE|n)OB  AND  PUBCHASEB— 5.  Specific  performance— Sales  of 
estates  by  two  persons  to  one  another — Inability  of  one  to  she'w 
title — Severable  contract  —  Evidence  to  shew  mutual  exchangee. 
(^roomey,  Lediard 195 

6.  Title  —  Sale  by  auction  —  Purchase  of  two  lots  — 

Failure  of  title  to  one  lot — Motion  for  release  from  contract  as  to 
other.     Caaamajor  v.  Strode 339 

WAIVEB.    See  Vendor  and  Purchaser,  1,  4. 

WATSB— Watercourse — Diversion  of  water — Rights  of  riparian 
owner.     Maion  v.  IliU 354 

WILL— 1.  Ademption— Legacy  of  £10,000  to  daughter — Portion 
of  similar  amount  (allowing  for  another  sum  to  which  she  was 
entitled)  given  on  marriage.     Earl  of  Durham  \.  Wharton       .        .13 

2.  Annuity — Fund  set  apart  to  pay  annuities — Insufficiency 

of  fund  —  Death  of  annuitant  —  Destination   of  released  share. 
Arnold  v.  Arnold 222 

3.  Charge  of  debts  —  Devise  of  real  estate    and  residue  of 

personalty  <* after  payment  of  my  just  debts" — Charge  on   real 
estate.     Withers  v.  Kennedy 310 

4.  Devise— Charge  of  debts  and  legacies — Direction  that 

debts  and  legacies  be  **  paid  by  my  executors  hereinafter  named  " — 
Estate  devised  to  one  executor  (a  son  of  testator).     Warren  v.  Dame* 

133 

5.  General  charge  of  debts  in  will — Codicil  charging 

particular  estate.    Douce  v.  Lady  Torringtoii 308 

6.  Charitable  bequest — Distribution  left  to  absolute  discre- 
tion of  legatees — Scheme.     Horde  y.  Earl  of  Suffolk         .        .        .136 

7.  Gift  for  religious  purposes — Gift  to  priests  to  secure 

prayers  and  masses — Superstitious  use.     West  y.  Shuttleirorth       .    327 

8.  Devise — Construction — Effect  of  technical  words — "With- 
out issue  " — Gift  over — Estate  tail  by  implication.  Doe  d.  Oallini  v. 
Gallini 580 

9.  Estate  tail — "Heirs  male."  Fethersion  v.  Fetherston       1 

10.  Contingent  remainder — Vesting.    Doe  d.  PilkingUm  v. 

Sjyratt 641 

11.  Specific  devise  of  lands  —  Limitations    applicable 

only   to   freeholds  —  Whether   including    renewable    leaseholds. 
Ooffiiman  v.  Edwards 348 

12.  Devise  of  copyholds — ^Direction  to  trustees  to  pay 

fines  on  admission — Tenant  for  life  and  remainderman — Contribution 
— Intention  of  testator.     Playters  y,  Abbott 148 

13.  Benewable  leaseholds — Direction   to  pay  fines   on 

renewal— Tenant  for  life  and  remainderman.    Earl  of  Shaftesbury  v. 
Duke  of  Marlborough 153 

14.  Property  held   in  joint-tenancy — Stock  transferred  by 

husband  into  joint  names  of  husband  and  wife — Legacies  to  wife 
by  will — XAection.    Dummer  v.  Pitcher 203 
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WILL — Id.  Gift  %o  class — Gift  over  if  all  die  under  21.     Mackinnon 
V.  Sewell .     175 

16.  Gift  of  *'  my  wines  and  property  in  England  " — Whether 

passing  money  in  ftmds  and  at  baxtkers.     Arnold  v.  Arnold  .     222 

17.  Future    residuary  gift    of  mixed   fund  —  Intermediate 

profits — Condition.     Ackers  v.  Phipps        .         .      *  .  .         .       O-f 

18.  Gift  to  mother — Gift  over  to  next  of  kin  in  default  of 

appointment  by  mother — Time  for  ascertaining  next  of  kin.  Briden 
V.  Hewlett 146 

r  19.  Gift  to  nieces  when  and  if  they  should  attain  21,  for 

their  separate  use,  and  in  case  of  death  leaving  children  their 
shares  to  go  to  their  children — Absolute  gift  at  21.     Hamv  v.  Fillam 

116 

20.  Gift  over  to  nephews  and  nieces  and  ^*  the  children  then 

living  of  any  .  .  .  who  should  have  previously  departed  this  life  " 
— Exclusion  of  child  to  whom  specific  legacy  given.     Waugh  v.  Waityh 

129 

21.  Gifts  to  nephews  and  nieces  *'or  to  their  heirs" — Death 

of  some  legatees  in  lifetime  of  testator — Substitutionary  gift  to  next 
of  kin.     GiUingaY.  M'Dermott 139 

22.  The  like  gifts  to  testator's  sisters  and  <*  their  heirs" — 

Death  in  lifetime  of  testator — Substitutionary  gift  to  next  of  kin. 
Ibid. 

23.  Gift  to  nephews   and  nieces  ''with   compound  interest 

at  5  per  cent,  from  the  date  of  their  birth  to  be  settled  on  their 
marrying  or  attaining  21" — Whether  interest  to  be  calculated  to 
period  of  payment..    Arnold  \,  Arnold 222 

24.  Legacy  ''to  each  child  that  may  be  born"  to  nephews 

and  nieces — Children  born  after  testator's  death.  Storrs  v.  Benlmw  132 

25.  Sesidue,  gift  of  to  executors — Death  of  one  in  testator's 

lifetime — Whether  bequest  given  in  official  capacity.  Knight  v. 
Oould 212 

26.  Gift  of  residue  —  Successive  life  interests  —  Long 

Annuities — Conversion.     Alan-k  v.  Sloj>er         .  .        .     334 

27.  Separate  gifts  to  several,  with  a  limitation  over  to  the 

survivor  or  survivors  in  case  of  the  death  of  either  without  issue — 
Presumption — Contemplation  of  indefinite  failure  of  issue — Con- 
struction of  "  survivors."     Ranelagh  v.  Ranelagh     ....     233 

28.  Leaseholds — Tenant  for  life  of  one  moiety — Absolutely 

entitled  to  other  moiety — Conversion.     Collins  v.  Collins  .    337 

29.  Legacy  duty — Annuity  charged  on  land— Payable  "  clear 

of  all  taxes  and  deductions."     Stow  v.  Davtnjfort     ....     503 

30.  Mistake — Latter  part  of  will  inconsistent  with  prior  part 

—General  intention — Presumption  of  testator's  ignorance  of  force 
of  particular  words.     Sherratt  v.  Bentley 168 

31.  Precatory  trast — ^Devise  to  wife  for  life— Wish  that  wife 

would  superintend  and  take  care  of  education  of  great-nephew,  to 
whom  testator  gave  estates  in  reversion.    Foley  v.  Parry     .  163 

32.  Words    of  expectation   not    amounting    to   recom- 
mendation.    Lechmere  v.  Lavie 174 
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WILL — 33.  Separate  wills  disposing  of  English  and  Scots  property 
— Conflict  of  laws — Lex  loci  domicilii.  See  Executor  and  Adxninis- 
trator,  2. 

34.  A  recital  that  in  the  first  part  of  a  will  a  particular  estate 

has  been  given  to  A.  passes  that  estate,  though  no  such  gift  is  in 
the  will.     Yates  v.  Thomson  .         . 40 

WITNESS — Allowance  for  attendance  at  Assizes.   See  Practice,  2,  3. 
WBIT.     See  Limitations,  Statute  of,  4. 

WOBDS— "  Goods."     See  Bankruptcy,  o. 

**  Heirs."     Sec  Will,  21,  22. 

**  Heirs  Male."     See  WiU,  9. 

'<  His."    See  Landlord  and  Tenant,  8. 

**  Property."     See  WiU,  16. 

"  Survivors."     See  Will,  27. 
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